LEGAL MEMORANDUM 95-208 (1st Supplement)

TO:

ALL JUSTICES OF THE PEACE

FROM:
PATRICIA W. GRIFFIN



CHIEF MAGISTRATE

DATE:
APRIL 7, 1999

RE:
APPELLATE PROCEDURES IN THE JUSTICE OF THE PEACE COURT


In subsection (e) “The Appeal Thresholds” under 24.04, Traffic and Criminal Cases, in Legal Memorandum 95-208, it stated that an appeal to the Court of Common Pleas for a trial de novo from a Justice of the Peace Court traffic conviction is allowed when the sentence includes any period of incarceration or the fine exceeds $100.00 and is allowed from a criminal conviction when the sentence is incarceration exceeding one month or the fine exceeds $100.00.  See pages 24-12 and 13.  

With regard to the appeal threshold for a sentence of incarceration, a recent Delaware Supreme Court opinion further defines what constitutes “imprisonment” for purposes of allowing an appeal of a sentence.  In James R. Walt, Sr. v. State of Delaware, Del. Supr., No. 80, 1998 (March 4, 1999), the Supreme Court held that sentencing a defendant to a Level IV halfway house constitutes “imprisonment” as that word is used in Article IV, Section 11(1)(b) of the Delaware Constitution.  Id. at 9.  In Walt, the defendant was found guilty of 10 counts of offensive touching, as a lesser-included offense of unlawful sexual contact in the second degree, and the Superior Court sentenced Walt, for one of the convictions, to 30 days at Level V, with credit for time served, with the sentence suspended for three months at Level IV
 home confinement, or Level IV halfway house, if no suitable residence for home confinement is found.  Walt was ordered held at Level III until space is available at home confinement. Identical sentences were imposed for three of the additional offensive touching convictions.  The Court also ordered 30 days at Level V, suspended for three months at Level III, for two of the other convictions and 30 days at Level V, suspended for three months at Level II, for the four remaining convictions.


Walt appealed his conviction to the Supreme Court and the State moved to dismiss the appeal on the grounds that the penalties imposed by the Superior Court failed to meet the Supreme Court’s jurisdictional requirements.  The Delaware Constitution, Article IV, Section 11(1)(b) provides that the Supreme Court may hear appeals from Superior Court “in criminal causes, upon application of the accused in all cases in which the sentence shall be death, imprisonment exceeding one month or a fine exceeding $100.00, and in such other cases as shall be provided by law. . .”  Walt argued that any of the sentences ordering 3 months served at a Level IV halfway house constitutes imprisonment exceeding one month.  


The Court concluded that a sentence served in a Level IV halfway house constitutes “imprisonment” as it relates to the Supreme Court’s appellate jurisdiction to hear appeals from the Superior Court in criminal proceedings.  The Court stated:


A Level IV halfway house is not only officially denominated as quasi-incarceration, but also includes the following non-exclusive indicia of imprisonment:  confinement; the ability to earn “good time credits” for release purposes; and designation as an “escapee” upon failure to return.  Accordingly, because Walt was ordered to be imprisoned for three months in a halfway house, this Court has jurisdiction to hear his direct appeal from each of those sentences by the Superior Court.


The Court in Walt also looked at whether the Superior Court erred by considering Walt a perpetrator of domestic violence and, as a consequence, applied the higher SENTAC presumptive sentence related to domestic violence.  The Court concluded that Walt, who was the anticipated step-grandfather to the victim (Walt’s son had not yet married the child’s mother) at the time of the offenses, was not a perpetrator of domestic violence as defined in 10 Del.C. § 901(9), the statutory definition of family.  The Court, however, affirmed the Superior Court’s sentence because the consideration of Walt as a perpetrator of domestic violence was only one of six factors the Superior Court specifically took into account in arriving at its sentencing plan for Walt.  Thus, even though the Superior Court misconstrued the statute to include step-grandfather in the definition of family contained in 10 Del.C. § 901(9), that error was harmless beyond a reasonable doubt. (The Court ordered that any designation of Walt as a perpetrator of domestic violence should be removed from the Superior Court’s records.)
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� The Supreme Court stated that the various types of Level IV sentencing alternatives are: halfway houses, residential drug treatment programs, electronic home confinement and the live-out program.





