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Recently, the Superior Court addressed the issue of the admissibility of the Horizontal Gaze Nystagmus (HGN) field sobriety test for purposes of determining probable cause to arrest for DUI in State v. Ruthardt, Del. Super., I.D. No. 9405012402,Carpenter, J. (March 21, 1996).  A summary of the case opinion follows:

Holding.  Evidence relating to the horizontal gaze nystagmus (HGN) field sobriety test is admissible (1) for the purpose of determining probable cause to arrest for DUI and (2) as corroborating evidence that the defendant was operating a vehicle while "under the influence," but not to quantify the defendant's blood alcohol content.

Facts.  Ronald Ruthardt was arrested and charged with Driving While Under the Influence in violation of 21 Del.C.  4177(a) and various other motor vehicle violations.  Prior to trial in the Superior Court, the State filed a motion in limine seeking admission of HGN evidence to determine probable cause to arrest and as evidence at trial of impairment and/or intoxication.  The Superior Court held extensive evidentiary hearings and issued an in-depth opinion because the State's motion raised an issue of first impression in Delaware.

HGN testing.  The following evidence regarding HGN was presented at the hearings and accepted by the Superior Court.  Horizontal gaze nystagmus is the inability of the human eyes to maintain visual fixation as they are turned horizontally from side to side, that is, rapid involuntary oscillation of the eyeballs.   HGN is aggravated by central nervous system depressants such as alcohol and barbiturates.  In 1977, the National Highway Traffic Safety Association (NHTSA) conducted a study of field sobriety tests which demonstrated that the three most effective field tests are the walk-and-turn test, the one-leg-stand test, and the HGN test.  Of these three, the HGN test was the most sensitive for assessing whether a driver is legally intoxicated.  In 1984, the NHTSA published a police officer training manual, which teaches proper methods for administering these three tests.   Delaware State Police use a version of this manual in their DUI training.  The HGN test involves three distinct steps, which are performed on each eye.  For each occurrence of nystagmus, the driver receives one point, for a possible total of six points.  A score of four or more is considered failure of the test.  

Findings:   HGN testing and probable cause.  In Delaware, "[T]o establish probable cause, the police are only required to present facts which suggest, when those facts are viewed under the totality of the circumstances, that there is a fair probability that the defendant has committed a crime."  State v. Maxwell, Del.Supr., 624 A.2d 926 (1993).   In assessing whether HGN evidence can be used to meet this standard, the Superior Court found that HGN testing is widely known and generally accepted, based on the following evidence: scientific and legal studies and articles; expert testimony that HGN is well-documented in the medical community and widely used by law enforcement; the 1977 NHTSA study showing HGN testing to be the most reliable field method of predicting impairment; and caselaw from other jurisdictions showing that most courts addressing the issue have, at a minimum, admitted HGN evidence to determine probable cause. See, e.g., State v. Baldwin, Del.Super., Cr. A. No. K-94-11-0016, Terry, R.J. (May 12, 1995)(admitting HGN evidence for the purpose of determining probable cause because such evidence is a critical factor in the officer's decision to arrest for DUI).  

The Court also reasoned that evidence may be used for probable cause purposes if it possesses indicia of reliability that would lead a reasonable person to conclude that the crime in question has been committed.  The evidence showed that officers trained in HGN field testing found that use of the HGN test increased their accuracy in recognizing impaired drivers.  The evidence also showed that even in jurisdictions where police do not use the HGN evidence in the courtroom they use the test in the field because of its effectiveness.  The officers from Delaware confirmed this fact, testifying that they find the HGN test to be a reliable predictor of whether the driver's BAC exceeds the legal limit.  Based on this evidence, the Court concluded that the HGN test is reasonably reliable when used in conjunction with other field tests to establish probable cause to arrest and that it is admissible for that purpose.

Admissibility as evidence of intoxication or impairment.  As a threshold matter, the Court had to decide whether to adopt the majority view that the HGN test is a scientific test or the minority view that it is based on common knowledge.  Because the HGN test is based on a scientific theory that there is a causal relationship between the consumption of alcohol and the degree of nystagmus, the Court concluded that HGN evidence is scientific and therefore must satisfy the Delaware Rule of Evidence regarding this type of evidence.  

In Delaware, five factors (collectively known as the Pennell standard) govern the admissibility of new scientific evidence.  State v. Pennell, Del.Super., 584 A.2d 513, 515 (1989).  In the case at bar, the Superior Court utilized the Pennell standard and concluded first that the HGN evidence would be relevant and otherwise admissible in a DUI case.  Second, the Superior Court reasoned that the evidence would assist the trier of fact in determining a central issue in the case (that is, whether the defendant was operating a vehicle while under the influence).  Third, the Court found that when properly administered and scored by a trained police officer, the HGN test is a reasonably reliable indicator of alcohol impairment.  Fourth, the Court found that the probative value of the HGN evidence is not outweighed by the danger of unfair prejudice.  At trial, the witness presenting the evidence can be cross-examined on other possible causes of nystagmus and also on the possible risk of misdiagnosis because of roadside conditions.  The Superior Court ruled that the evidence is not unfairly prejudicial to the extent that it is used to show intoxication or impairment.  However, since  4177(c) refers to a chemical  test and taking blood, urine and breath samples to determine BAC, the Court found that it is unfairly prejudicial to use HGN evidence as conclusive proof that the driver's BAC exceeded 0.10 in violation of  4177(a)(4) and (a)(5).  Fifth and finally, the Superior Court held that prior to admission of HGN evidence, the State must provide a proper foundation by presenting testimony from an expert with specialized HGN training and knowledge.  This expert may be a scientific or medical expert or may be a police officer who has received specialized HGN training beyond the three-day (eight-hour) HGN training currently provided to the Delaware State Police.   The Court did not specifically describe the amount of training necessary for an expert witness but stated that the presiding judge will make rulings regarding expert witness qualification at trial.  The eight-hour HGN training course is sufficient to teach field officers how to administer the HGN test but does not provide the scientific theory necessary for an expert witness.
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