LEGAL MEMORANDUM 80-26 (4TH SUPPLEMENT)

TO:

ALL JUSTICES OF THE PEACE



ALL JUSTICE OF THE PEACE CRIMINAL COURTS

FROM:
PATRICIA W. GRIFFIN



CHIEF MAGISTRATE

DATE:
MAY 7, 1999

RE:
CONFIRMATION OF DEFENDANT’S BANKRUPTCY IN CIVIL CASES BEFORE THE JUSTICE OF THE PEACE COURT

________________________________________________________________________

The revised original legal memorandum on bankruptcy, dated May 21, 1981, is amended to the extent that it indicates that a civil proceeding shall not be stayed until the Justice of the Peace Court receives a copy of the bankruptcy petition. Please retain your copy of that memorandum, but note on it that the middle paragraph on page 4 has been rescinded or cross out that paragraph.  As discussed below, if the court receives any indication that the defendant has filed a bankruptcy petition, the Court should check its files and if there is nothing there pertaining to the petition, ask the defendant for proof.  However, if the defendant does not provide proof that a petition has been filed, the Court should only proceed if it verifies that no petition has been filed.


Section 362 of the Bankruptcy Code creates an automatic stay against “the commencement or continuation…of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case.”  Rexnord Holdings, Inc., v. Bidermann, 21 F. 3d. 522, 527 (2d Cir. 1994).  “The stay is effective immediately upon the filing of the petition, and any proceedings or actions described in section 362(a)(1) are void and without vitality if they occur after the automatic stay takes effect.”  Id.  See also In the Matter of Cappadonna 154 B.R. 639, 641 (Bankr. D. N.J. 1993).   Furthermore, the automatic stay applies even if the debtor is not aware that the stay halts a particular matter.  D’Alfonso v. A.R.E. Investment Corp., 211 B.R. 508, 513-14 (Bankr. E.D. Pa. 1997).  

Because the automatic stay takes effect immediately, any court action in violation of the automatic stay is void, even if the court did not have notice of the bankruptcy.  See Baytown State Bank v. Nimmons, Tex. App., 904 S.W. 2d 902 (1995) reh. overul’d (1995).  Thus, when a court receives any notice of a bankruptcy involving a defendant, no matter how informal, (such as a defendant’s mention of the bankruptcy during a hearing,  a phone call from the defendant prior to the hearing, or even information from a third party), the Court should seek to ascertain the correctness of the information.  If there is nothing in the Court’s files regarding the bankruptcy, the Justice of the Peace Court should ask the defendant to provide proof and, if proof is not provided, the Court should call the Bankruptcy Court to ascertain whether the defendant has filed a bankruptcy petition. 


Any notice of bankruptcy regarding a defendant received by the Court should be shown to the judge who will take the appropriate action (see above).  In addition, please make certain that a copy of the notice is retained in the court’s own file and information on the bankruptcy noted in the civil case management system.
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