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TO: ALL JUSTICES OF THE PEACE @\e-ﬁ‘:&'w‘\c\ ed
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FROM: NORMAN A. BARR
CHIEF MAGISTRAT
DATE: JULY 20, 1982
RE: APPEALS FROM JUSTICE OF THE PEACE COURT TRAFFIC CONVICTIONS

House Bill No. 551;'as amended by House Amendment No. 1 an&
~ Senate Amendment No. 1, was signed into law by the Governor on
é. July 8, '1982.‘l As you know, prior to this amendment, any Title 21
traffic coﬁvicfion could be appealed from the Justice of the Peace
Courts to the Superior Court for a trial de novo irrespective of
t+he amount of the fine imposed. Thus, a person convicted in a
Justice of the Peace Court for running a red light and receiving 2
fine of $10 could appeal to the Superior Court for an entire new
trial.
House Bill No. 551, as amended by House Amendment No. 1 and
Senate Amendment No. 1, restricts such appeal rights by amending

21 Del.C., §708 to read as follows:

163 Del.Laws, c. 342.



"§708. Appeal.

(1) Any person convicted under this
Title, or under any Municipal Ordinance or
other law, for a2 motor vehicle violation
within the State of Delaware before an
Alderman or Mayor of any incorporated City
or Town, except the city of Wilmington,
shall have the right of an appeal, unless
otherwise stated in this Title, to the
Superior Court, upen giving bond in the
sum of $500 to the State with surety satis-
factory to the Mayor or Judge before whom
such person was convicted, such appezl to
be tzken and bond given within 15 days from
time of conviction. Such appeal shzll oper-
ate as a stay or supersedeas of zll proceedings
in the court below in the same manner that a
certiorari from the Superior Court operates.
The taking of such appezl shall constitute za
waziver by the appellant of his right to a writ
of certiorari in the Superior Court.

{2) Except as provided in paragraph (1)
of this Section, any person convicted under
this Title, .shall have the right of an appeal
to the Superior Court only in those cases in :
which the sentence imposed was imprisonment, -.-._._
or a fine exceeding one hundred dollars £

- {$100.00), upon giving bond with surety sat-
isfactory to the Alderman, Justice of the
Peace or a Judge before whom such person was
cconvicted, such .appeal. to be taken and bond = =
given within fifteen days from the time of ~ =~ 7
conviction. Such appezl shall operate as a
stay or supersedeas of all proceedings in
the court below in the same manner that a
certiorari from the Superior Court operates.
ithe taking of such appeal shall constitute a
waiver by the appellant of his right to a
writ by certiorari in the Superior Court.™

Thus, with regard to Title 21 traffic offenses committed

2

after July 8, 1982, when there is a conviction, after trial, in

2Section 2 of House Bill No. 551 states that, "This Act shall apply

only tocrimescommitted after the effective date hereof."




a Justice of the Pezce Court, an appeal to the Superior Court for

a trial de novo is allowed only if any period of incarceration was

‘imposed as a part of the sentence,3 or if a fine exceeding $100 was
imposed as part of the sentence.é Such appeal must be perfected
within 15 days from the date on which the sentence is imposed.
included in this appeal procedure is the reguirement that the
defendant must give bond with surety satisfactory to the presiding
Justice of the Peace. The amount of the bond and type of surety
are determinations to be made by the Justice of the Peace utilizing
sound judicial discretion..

House Bill No. 551 was supported primerily by the Department
of Justice. You should be proud of the faith placed in you by the
Attorney General, the General tssembly and the Governor in limiting,

ﬂ.. through passage and enacﬁment of House Bill No. ’5‘51, traffic appezls
from Justice of the Peace Coufts. As the synopsis to House Bill
No. 551 states, in part:
Ceea © v 7 nThis bill expands the right'to'appéélx"'*7:“”¢"‘"“
traffic convictions from Alderman's or Mayor's

Courts and limits somewhat the right to appezal
traffic convictions from Justice of the FPeace

Courts. . .

3If a period of incarceration is imposed but said period is suspended,
there is, nevertheless, a2 right to an zppeal for a2 trial de novo in

the Superior Court.

QThe fine does not include Court costs or the Victim's Compensation
Fund assessment. Thus, a person who is fined in the amount of $80.
plus Court costs of $8.50 plus $12 for the Victim's Compensation
Fund for a total of $100.50 has no right to appeal for a trial de
novo in the Supericr Court from a Justice of the Peace Court con=-
Viction and sentence regarding a Title 21 traffic offense.



The right of zppeal frem . . . Alderman's
Courts . . . has been expanded by this bill ..
because of the fact that these courts are not ."”"
subject to the same type of administrative
control and uniformity of procedure as that

found in the Justice of the Peace Courts.
L] '

One final procedural note. You, as the Justice of the Peace
. presiding over a Title 21 traffic offender's initial appearance,

must bring the jurisdictional for‘m5

into conformity with the amended
section 708 of Title 21 of the Delaware Code with regard to all
traffic offenders whose offenses occur zafter July 8, 1682. Of
course,‘when the Administrative Office orders 2 new supply of the
jurisdictional forms, said forms_will be amehded to. reflect the

traffic appeal rights as mazndated by House Bill No. 551.

5Cr'iminal Form No. 34, Rev. 8/80.
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cc: The Honorable Daniel L. Herrmann
" The Honorable Grover C. Brown
The Honorable Albert J. Stiftel
The Honorable Robert B. Wahl
The Honorable Robert D. Thompson

The Honorable Alfred Fraczkowski

The Honorzble Richard S. Gebelein

The Honorable Lawrence N, Sullivan

The Honorable Richard J. McMahon, State Prosecutor

Norman E. Veasey, Esquire, Pres., Delaware State Bar Assoc.
"Professor William J. Conner, Delawrae Law School

John R. Fisher, Director, Administrative Office of the Courts
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In a footncte regarding the atove-cuocted portion of Legzl

Memerandum 82-04, I indicated that if & p2riod of incarcerztion is

imposecd but said period is suspended, there is z right to an appezl

for z trizl de nove in the Superior Cour:. n retrospect, perhzps

& more cetailed ciscussion regarding sustenced sentences was

D20é-4, letter opinion by J. Welish dated December 1, 1982, the
Honorable Joseph T. Falsh wes faced with the following factuzl situze-
ticn: Jeones elected 1o have his cese heszré in & Justice of the Pezce
Court &nd pleacded not guilty in Justice of the .Peace Court No. 10 cn
2 Title 21 traffic coffense. XHe wzs iried zrndéd convicied. He was
sentenced by the Justice of the Feace 10 pav 2 fine of 810 znd 1o be
impriscred for one dgy with the ternm ¢of izpriscnment suspended. =e
arpezled to the Supericr Court for z trizl de nove. The Stzte moved
to dismiss the egppeal. Judge Walsh concluded that the Motion To
Dismiss should be granted:
"I have considered ihe Stzte's Motion o
Dismiss the zbove referenced acpezl and have
concliuded that the metion should bde granted.
I zppears that the delencdant wes arrested

Tor zn cffense which occurrec zfter the effec~

tive date of 271 Del.C., §7CE{Z2) which limits

egrpezls to the Superior CTourt o czses 'in

which the Sentence Imposed wzs impriscnnent,

cr & Iing excesding cne nunirsd Zcliliers

(£1CC.00), . . .Y The ¢efenrniznt nazs eprseiced

his cenviction in Justice ¢f the Pezce Cour:

e, 10 irm which he wae Tinsd $90.00 and

impriscned (suspenced) fer cne cay. The Sizte

has moved to dismiss the acpezl contending

thet the sentence in this czse does not’

sztigfy the gppellate thresnzid estezblished

by §7CS. ‘




I7 is clear thszt the fine imposed in this
czse does noi meet the statutory stancard. I
am ecuelly satisfied thet & suspenceC sentence
of imprisonment of one day coes not establish
the zlternative stazndard. 1 note thai the
defencdent wae not placed con crebéticn End since
ine cne Cav sentence of imprisonment wes never
Servel he i& urncCer no Densl ceiriment &s &
résu.i. SaC ihe Celendant Deen pleCed on
orocavion the matter might be viewed differently,
but the undisputed fzct is that defendznt did
rict serve the day of imprisonment anc ithe Justice
cf trne Pezce nc longer has jurisdiction to
‘reguire that it be served. In sherx, then ihe
suspenced senience of imprisonment is z nullity.
Iorcoever, tO Lhe extent thati the Justice Or the
Fezce zttiempted to preserve zn zppellate right
which the stztiute clearly seeks to limit, &n
interpretztion supporiing the zppezl should be
ciscourzged. ‘
Ter the rezscons steted, the moticen 1O
Gismiss the appezl is granted. The record
ie remanded to Justice of the Peace (ourt
No. 10." (Empnasis added.)
2though 11 2el.C., §42041{cC) (5y" szrctions & suspenced
without regard 10 2 concomitant period of probdatlion being
with the suspension, it is clear that z suspenced period
of incarceration with no connected period of probztion fails to
satisfy the appellate thresheld of 2% Del.C., §708(2). This is so0O
teczuse the Geferdant is under nc pengl deiriment oYF such 2 sentence.
Fzd the ssntence, for example, Deen 1C pay & $10 firne, 10 be incar-
cerzted for 0 daye, szid period of Incarcerziicn suspendet for z
'sizven De2.C., §4204(c) (L) states ihat:
ni{e¢). Vhen & perscen ig convicted of any orfense oilher inan & class
4 felcny the ccurt mey take the following action:
(L) Supsend the impcsition cor execution ¢of senience . . N



three month period of probztion, the condition of probation being

ithzt the defendent itzke znd complete successfully z defensive

driving cocurse during szid probeticnary period, then zn zppezl to
Supericr Court for 2z irizl de noveo would lie since fezilure to
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ition ¢f probziion could resulit in the reimpesition

r

of the 10 days of incarceratvion. 1In such & situstion, in other
wercs, the defendeznt remzing under a2 penzl detriment. Thusg, the
gppelleve thresheld is sztisfied. -

The zbove is not to be construed as encouraging zppezls from

Justice of the Pegace Court trzffic ccnvictions to the Superior Court
fer trisls de nevo Obvicusly, the intent of House Bill Neo. 531, as
eamentes Dy House Lmendment Ne. 1 z2nd Senate Amendment ¥e. 7, Wes to

recuce the number ¢f traific appezls being taken t1o the Superior

Court for trizls de noveoe.

I7 & defendant wishes to be tried with regzrd itc & Title 21

ic offense in Justice of the Peace Court, you, as the presiding

.Judge, should ensure that the defendant understancds that unless théﬂ L

f;cts warrant 2 senitence in excess of £100 or of = pe eriod of incar-
cerziicn or unless the staiute mandszies such & sentence, in a2ll
iikelihocd such &z sentence will not de imoosed.

The defense counsel or the cdefendznt who, before or zfter the
impositicn of & non-zppeclaeble sentence, states & sirong. desire e

the ccnvicticen zné reguests, sclely for the purposes preserving




court. Such 2 statement conferms to the intent of
wit: To 1imit the zppeal rights from Justice of the
traffic convicticns. Stete v, Jones, Supra.
Hip:pn

Thz Heoncreble Daniel L. Herrmeann

The Honorable CGrover C. Erown

The Honorzble A£lbert J. Stiftel

The FKencrable Fobert H. Wehl

The Hencreble Rebert D. Thompson

The Hcncrable £lirec rraczkowski X

Trhe Honorable Fichard S. Cebeleln

The Honcreble Lawrence M. Sullivan )

The Eonorzbtle FRichard J. McMzhon, State Prosescutor

. Korman Vessey, Esquire, Pres., Delawere Stzte Bar Assoc.

Trelessor Willizm J. Conner, Delaware lLaw School

Jorn 5. FTisher, Director, Administrative 0ffice of the Courts
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FROM: NORMAN A. BARRQN, (¥ ,

CHIEF MAGISTRAPRL™ -1 1-95

\

DATE: AUGUST 15, 1985"%
RE: APPEALS FROM JUSTICE OF THE PEACE COURT TRAFFIC CONVICTIONS

In the recent case of Santillo v. Justice of the Peace Court

No. 15 and Ahern, Del.Super., Civil Action No. 84A-JN-17, informal
letter opinion by J. Mértin dated August 9, 1985, Judge Martin |
denied a defendant'é appeal right from a speeding case where the
fine imposed was $91, but where the fine coupled with Court costs
and the VCF totalled $112.65. The Court agreed with the Justice

of the Peace Court's handling of the case. A copy of J. Martin's
decision is attached hereto.

NAB:pn

Attachment

cc: The Honorable Daniel L. Herrmann

The Honorable William T. Allen

The Honorable Albert J. Stiftel

The Honorable Robert H. Wahl

The Honorable Robert D. Thompson

The Honorable Alfred R. Fraczkowski

The Honorable Charles M. Oberly, III

Lawrence M. Sullivan, Esquire

Eugene M. Hall, Esguire

Charles S. Crompton, Jr., Esqg., Pres., Delaware Bar AssocC.

Professor William J. Conner, Delaware Law School

Michael E. Mclaughlin, JP Court Administrator

John R. Fisher, Dir., Administrative Office of the Courts

Law Libraries: New Castle, Kent, and Sussex Counties
Files




SuPrPeERIOR COURT

OF THE

STATE OF DELAWARE

JOSHUA W. MarTin, [T Submitted: November 26, 1984 CounT Hoyse
ReSrornt ASSQCIAYE JUDCE DeCided : August 9 ’ 1935 » WiLMINGTON, DE. 19BOI

L. Vincent Ramunno, Esqg.
Ramunno & Ramunno

10th & French Streets
Wilmington, DE 19801

James J. Banley, Esg.
Deputy Attorney General
Department of Justice
State Office Building
820 N. French Street
Wilmington, DE 19801

Dear Counsel:

RE: JOSEPH A, SANTILLO, III v. STATE OF
DELAWARE, JUSTICE OF THE PEACE COURT
NO. 15, THE HONORABLE A. G. AHERN
CIVIL ACTION NO. B4A-JIN~17

This is the Court's decision on plaintiff, Joseph A.
Santillo, III's ("Santillo™) appeal from a judgment rendered by
Justice of the Peace Court No. 15 ("J.P. Court™) and petition for
a writ of certiorari.

, On March 30, 1984, Santillo was arrested and charged
w1th driving 34 m.p.h. in a 25 m.p.h. 2zone. Santillo agreed to
plead guilty to the charge, but on April 14, 1984 withdrew his
guilty plea in favor of proceeding to trial. On May 24, 1984,
Santillc appeared at J.P. Court to be arraigned and was informed
that the arresting officer had, with the permission of the Judge,
amended the charge tec read 52 m.p.h. in a 25 m.p.h. 2zone. No
counsel was present to represent Santillo at this time. Santillo
was arraigned and was told at that time that the offense of
driving 52 m.p.h. in a 25 m.p.h. zone was punishable by a fine of
$91.00 and/or imprisonment of not less than 10 or more than 30
days, a charge of five points on the driving record, and a
mandatory interview by the Delaware Motor Vehicle Department. He
was also told that if he was convicted of a traffic offense and a
fine exceeding $100.00 or imprisonment was imposed he had the
right to appeal to Superior Court. The Justice of the Peace
apparently did not fully explain that the total amcunt of the
fine, itself, had to be $100.00, excluding Court costs and
statutory surcharge to the Victim Compensation Fund. Delaware
Appellate Handbook §24.04(f), p. 24-18 (1984). It was explained
to Santillo that he had the right to a speedy trial and the right
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to be represented by counsel. As well he was told that he could
be tried in the J.P. Court or the Court of Common Pleas.
Santillo elected to remain in the J.P. Court.

In his brief, Santillo claims that he requested a
continuance and it was denied, while in the affidavit Santillo
claims that he was not informed that he had a right to a
continuance and did not ask for one. When, during the course of
the trial Santillo was not permitted to introduce evidence that
his speedometer was not functioning properly, he reguested a-
continuance which was denied. Santillo was convicted of driving
52 m,p.h. in a 25 m.p.h. zone and was fined $91.00, plus costs
and victim compensation surcharge, totalling $112.65. On May 30,
1984, a motion for a new trial was filed on Santillo's behalf.
The motion was denied by the Justice of the Peace. Santillo
filed this writ of certiorari and appeals the denial of the
motion for.a new trial and the judgment of the J.P. Court.

~ The Court adopts the State's position with respect to
santillo's right of appeal. The only statutory provision
providing for an appeal from a Title 21 traffic conviction
requires that a fine exceeding $100.00 or a sentence of
imprisonment be imposed. 21 Del. C. §708(b). Neither are
present in this case. Santillo's fine, excluding costs and the
statutory victim compensation surcharge, was only $91.00 and a
term of imprisonment was not imposed.

Santillo's claim that he has been fatally prejudiced by
the failure of the Justice of the Peace to adequately explain to
him his right of appeal is unpersuasive. The explanation given
to Santille by the Justice of the Peace was adeguate. One may
not claim error on the part of a Court below simply because its
judgment is deemed unsatisfactory. Therefore, Santillo's appeal
must be dismissed for lack of jurisdiction.

In considering a petition for a writ of certiorari,
this Court bears in mind that the purpose of such a writ is "to
correct errors of law, to review proceedings not conducted accord-
ing to law, and to restrain an excess of jurisdiction.” 1 Woolley
on Delaware Practice §896 at 624.

Under a writ of certiorari, a reviewing Court merely
examines the record and the regularity of the proceedings below,
Shoemaker v. State, Del. Supr., 375 A.24 431 (1977). Review by
certiorari is limited to errors which appear on the face of the
record and does not embrace an evaluation of the evidence con-
sidered by the inferior tribunal. Mason V. Board of Pension
Trustees, Del. Super., 468 A.2d 298 (1983). 1In an unusual case
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the reviewing court may consider evidence outside of the record
where it is necessary to complete or explain an otherwise
incomplete or doubtful record. 1 Woolley on Delaware Practice
§897 at 626. :

In the case sub judice, the record fails to disclose
that Santille requested and was refused a continuance prior to
trial. Based on the apparent agreement of the parties, however,
this Court will assume that Santillo requested and was denied a
continuance during the trial. The continuance was regquested
immediately after an adverse evidentiary ruling. Absent a
finding that the Justice of the Peace unreasonably or
capriciously denied such request, this Court will not disturb a
discretionary ruling on a motion for a continuance. J.P. Crim.
R. 9(b). This Court finds no such error by the Justice of the
Peace on the face of the record.

Santillo's second contention in support of the writ is
that the Justice of the Peace erred in not adhering to the re-~-
gquirements of J.P. Crim. R. 8 which states that the date of trial

- must not be less than five days from arraignment except in the
circumstance that both parties agree. Thus Santillo is alleging
a procedural error on the part of the Justice of the Peace rather
than an error of law or lack of jurisdiction. Additionally, this
Court finds no viclation of J.P. Crim. R. 8 by the Justice of the
Peace. By opting to remain in the J.P. Court rather than
transferring the matter to the Court of Common Pleas, Santillo
impliedly agreed to commence the trial.

Santillo's final contention is that the Justice of the
Peace abused his discretion in failing to set forth his reasons
for denial of the motion for a new trial. The motion for a new
trial was submitted after the Justice of the Peace had renderd a
decision in the case. Since all that is considered in a writ of
certiorari is the record below, the fact that the Justice ¢of the
Peace failed to set forth reasons for its denial of the motion
for a new trial is irrelevant to the issue of whether certiorari
should be granted.

Based on the foregoing analysis, this Court finds that
certiorari will not lie, as the face of the record fails to
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support Santillo's allegations of error on the part of the
~Justice of the Peace. Certiorari is DENIED.

IT IS SO ORDERED.

JWM,III:alw
xc: Prothonotary
Honorable A. G. Ahern

N ]
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