LEGAL MEMORANDUM 01-261 (REVISED SUPPLEMENT)

(This Legal Memorandum rescinds and replaces the original Supplement (Appointing an Attorney for a Default Judgment under the Soldiers’ and Sailors’ Civil Relief Act – February 3, 2003) to Legal Memorandum 01-261(Revised))

TO:

ALL JUSTICES OF THE PEACE 

FROM:
HON. PATRICIA W. GRIFFIN



CHIEF MAGISTRATE

RE:
APPOINTING AN ATTORNEY FOR A DEFAULT JUDGMENT OR DENIAL OF A REQUEST FOR AN ADDITIONAL STAY UNDER THE SERVICEMEMBERS’ CIVIL RELIEF ACT

DATE:
JULY 26, 2004

__________________________________________________________________


The Servicemembers Civil Relief Act, effective December 19, 2003, requires the appointment of an attorney if a default judgment in a civil case is sought against a servicemember who is in military service
 or if a servicemember who is in military service (or is within 90 days of having been terminated or released from service) who has notice of the action or proceeding has requested an additional stay
 and the stay is denied by the Court. See 50 U.S.C. App. § 521 (appointed attorney required before default judgment may be entered) and 50 U.S.C. App. § 522(d)(2) (appointed attorney required if Court refuses the additional stay).

The following is a practical guide to appointing an attorney prior to the entry of a default judgment when the defendant is in the military or following the denial of a servicemembers request for an additional stay.

1.
If the plaintiff is requesting a default judgment when the defendant is in the military you should review the request (either filed by written motion or by oral motion during a hearing) and determine whether it would be appropriate to grant the default judgment, apart from the defendant’s military service.   (However, you should not grant the default judgment at this point.)

2.
If granting a default judgment would otherwise be appropriate, or if you are denying a servicemembers request for an additional stay, you will need to appoint an attorney for the defendant.  Two possible sources of such an attorney are the Civil Clinic at Widener University Law School and Delaware Volunteer Legal Services (DVLS).  The Clinic and DVLS have been willing to undertake such representation at no cost in the past, so you should always request representation through the Clinic or DVLS first.  If they are unable to accept the case, you will need to appoint a private attorney.   Prior to doing so, you should contact the Chief Magistrate to determine the amount, if any, which the Court will be able to pay as fees. 

3.
Once you have identified an attorney, you should issue an order appointing the attorney as counsel to the defendant.  If a default judgment is being sought, the order should specify that the attorney is being appointed only to perform tasks related to representing the defendant up to the point of requesting a stay (if a stay is desired by the defendant).

4.
 The tasks that the attorney would perform, and which you should specify in the order would generally be:

If a default judgment
  is being sought:

· Locate and contact the defendant (to assure that the defendant has actual notice of the lawsuit, if a default judgment is to be entered);

· Advise the defendant of the protections of the Servicemember’s Civil Relief Act;

· Advise the defendant of the possibility of the entry of a default judgment and the consequences of such a judgment;

· Ascertain whether the defendant’s ability to appear and defend his or her legal interest is affected in any way by the defendant’s military status; and

· If the defendant wishes, move for a stay of the proceedings until the defendant’s ability to defend the action is not materially affected by his or her military service
 or request additional time for the defendant to obtain other counsel and and/or respond to the complaint.

If an attorney is to be appointed pursuant to 50 U.S.C. App. § 522(d)(2) because a request for an additional stay has not been granted, the order should direct the attorney to represent the servicemember in the action or proceeding.

5.
After the appointment of the attorney, a default judgment may be entered if:

· The attorney cannot locate the defendant after a good faith effort; or

· The defendant is found not to be in military service; or

· The stay is denied (or not requested by the defendant) and the defendant does not respond to the complaint within the time period set by the Court.  (Even if the case is not stayed because the action is not materially affected by the defendant’s military service, it may be appropriate to provide an additional time period after the defendant is located to permit the defendant time to prepare an answer or appear in court personally or through an attorney.)

If, based on the affidavits filed in an action, the court is unable to determine whether the defendant is in military service, the court, before entering judgment, may require the plaintiff to file a bond in an amount approved by the court.  If the defendant is later found to be in military service, the bond shall be available to indemnify the defendant against any loss or damage the defendant may suffer by reason of any judgment for the plaintiff against the defendant should the judgment be set aside in whole or in part.  The bond shall remain in effect until expiration of the time for an appeal and setting aside of a judgment.  50 U.S.C. App. § 521(b)(3).
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� The term “servicemember” is defined in the Act as a member of the uniformed services, as that term is defined in section 101(a)(5) of title 10, United States Code.  Uniformed services are defined in section 101(a)(5) as. 


(A) the armed forces:


(B) the commissioned corps of the National Oceanic and Atmospheric Administration; and�(C) the commissioned corps of the Public Health Service.


Armed forces are defined in section 101(a)(4) as the Army, Navy, Air Force, Marine Corps, and Coast Guard.


In addition the rights of the Act are extended pursuant to 50 U.S.C. App. § 516 to


 (a) Reserves ordered to report for military service. A member of a reserve component who is ordered to report for military service is entitled to the rights and protections of this title and titles II and III [�HYPERLINK "/research/buttonTFLink?_m=c7f8fe8fca5ac4c075620a9f0f145216&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20USCS%20Appx%20%a7%20516%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=50%20USC%20511&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=2fbe33fd9f1ae2a688c5b7176354b447"��50 USCS Appx §§ 511� et seq., 521 et seq., 531 et seq.] during the period beginning on the date of the member's receipt of the order and ending on the date on which the member reports for military service (or, if the order is revoked before the member so reports, or the date on which the order is revoked).


(b) Persons ordered to report for induction. A person who has been ordered to report for induction under the Military Selective Service Act �HYPERLINK "/research/buttonTFLink?_m=c7f8fe8fca5ac4c075620a9f0f145216&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20USCS%20Appx%20%a7%20516%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=50%20USC%20451&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=d88f8038fcb81255c18b581d0c35c612"��(50 U.S.C. App. 451� et seq.) is entitled to the rights and protections provided a servicemember under this title and titles II and III [�HYPERLINK "/research/buttonTFLink?_m=c7f8fe8fca5ac4c075620a9f0f145216&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20USCS%20Appx%20%a7%20516%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=50%20USC%20511&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=55faca8fb5b3a106b2824e7da5221e81"��50 USCS Appx §§ 511� et seq., 521 et seq., 531 et seq.] during the period beginning on the date of receipt of the order for induction and ending on the date on which the person reports for induction (or, if the order to report for induction is revoked before the date on which the person reports for induction, on the date on which the order is revoked).


Military service is defined in the Act in 50 U.S.C. App. § 511 as A) in the case of a servicemember who is a member of the Army, Navy, Air Force, Marine Corps, or Coast Guard:


    (i) active duty, as defined in section 101(d)(1) of title 10, United States Code, and�    (ii) in the case of a member of the National Guard, includes service under a call to active service         


    authorized by the President or the Secretary of Defense for a period of more than 30 consecutive days   


    under section 502(f) of title 32, United States Code, for purposes of responding to a national emergency   


    declared by the President and supported by Federal funds;


(B) in the case of a servicemember who is a commissioned officer of the Public Health Service or the National Oceanic and Atmospheric Administration, active service; and


(C) any period during which a servicemember is absent from duty on account of sickness, wounds, leave, or other lawful cause.  


The period of military service in the Act means the period beginning on the date on which a servicemember enters military service and ending on the date on which the servicemember is released from military service or dies while in military service.


� Pursuant to 50 U.S.C. App. § ��522, the Court may, upon its own motion, or shall, upon application by a servicemember, stay the action for at least 90 days if the Court receives:  1) a communication setting forth facts stating the manner in which current military duty requirements materially affect the servicemember’s ability to appear and stating a date when the servicemember will be available to appear and 2) a communication from the servicemember’s commanding officer stating that the servicemember’s current military duty prevents appearance and that military leave is not authorized for the servicemember at the time.  A servicemember who is granted a stay may apply for an additional stay based on continuing material effect of military duty on the servicemember’s ability to appear.  Such an application may be made at the same time as the original application or at a later time, when it appears that the servicemember will not be able to prosecute or defend the action.





� These tasks were discussed in State v. Superior Court, 907 P. 2d 14 (Ak. 1995) with regard to The Soldiers’ and Sailors’ Act.  It appears reasonable to believe that the tasks would remain similar under the Servicemembers Civil Relief Act.


� The grounds for denying or approving a stay are discussed in the Judges’ Guide referred to in LM 01-261(revised).
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