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CAPIAS REVIEW PROGRAM

In accordance with Rule 57(d) of the J.P. Criminal Rules, this policy directive will amend the guidelines with regards to capiases.  Attached is a detailed case review program setting forth the process to be followed by the Justice of the Peace Court.


In addition to the Justice of the Peace Court’s capias reduction process, DELJIS will also be issuing its own capias reduction plan.  DELJIS’ plan is to issue 1/12 of all criminal justice agencies capiases back to the originating organization for review.  The guidelines that are provided in the attached document will also apply to review of these capiases as well. 
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JUSTICE OF THE PEACE COURT

CASE REVIEW PROGRAM

I.
AUTHORITY
Authority for this program exists under J.P. Crim. R. 57 (b) and (d).  Rule 57 (b) provides, “The Chief Magistrate may enter administrative orders modifying or supplementing the rules governing the practice of the Court in criminal proceedings.”  Rule 57 (d) provides, “If no procedure is specifically prescribed by these Rules, the Court may proceed in any lawful manner not inconsistent with the Rules of another Delaware Court, with applicable Justice of the Peace Civil Rules, or with any applicable statute.” 

II.
JP COURT CASE REVIEW GUIDELINES:

A. CAPIASES FOR FAILURE TO APPEAR

After judicial review and having received no objection from the Attorney General’s office, JP Court capiases/warrants issued for defendant’s failure to appear may be withdrawn and charges dismissed if:  

· The capias/warrant is more than five (5) years old and

· The capias/warrant is issued for the failure to appear for violations of any criminal or traffic offense (including titles 4, 7, 11, 14 or 21) except for

· 11 Del. C. § 603 (reckless endangering in the 2nd degree)

· 11 Del. C. § 611 (assault in the 3rd degree)

· 11 Del. C. §1271 (criminal contempt where the underlying offense is one of the above)

· 11 Del. C. §2113 (noncompliance with bond conditions where the underlying offense is one of the above)

· 11 Del. C. §4334 (violation of probation where the underlying offense is one of the above)

· 21 Del. C. §4177 and §4177L (driving while under the influence).

· The capias/warrant is more than ten (10) years old and is issued for the failure to appear for violations of 11 Del. C. §§ 603, 611, 1271, 2113, and 4334, and 21 Del. C. §4177 and §4177L.

· For capiases/warrants greater than five (5) years old that were issued for a failure to appear or to complete a condition placed on defendants charged with driving under the influence who have elected the first offenders program under 21 Del. C. §4177B, the judge reviewing the capias/warrant has the option of discharging the defendant as unimproved at the time the capias/warrant is withdrawn.

·  For capiases/warrants issued for the failure to appear where there is an outstanding cash or secured bond other than for real property, the judge shall determine whether the bond should be forfeited prior to withdrawing the capias/warrant and/or dismissing the charge. See J.P. Crim. R. 46(e).

· Procedure:  Clerks shall withdraw the outstanding capias or warrant, enter a “DWOP” (dismissed without prejudice) disposition code and a “99“ (administrative action file cleanup) reason code for all failure to appear capiases/warrants disposed of through this process.  (Failure to appear capiases should NOT already have a disposition code entered into the system.)

B. CAPIASES FOR FAILURE TO PAY FINES/COSTS 

After judicial review, JP Court capiases/warrants issued for defendant’s failure to pay fines and/or costs for violations of any criminal or traffic offense (including titles 4, 7, 11, 14 or 21) may be withdrawn if the underlying fines and costs qualify as “uncollectible.”  A fine or cost will be deemed uncollectible if:

· The judgment is at least five (5) years old and the amount of the fines and costs owed is $1,500 or less; or,

· The judgment is at least ten (10) years old regardless of the amount of the fines and costs owed.

· Procedure:  Clerks shall withdraw the outstanding capias/warrant and charge off the amounts due and owing.  The disposition code (should be some form of “guilty”) should remain as previously entered.

C. CAPIASES FOR FAILURE TO PAY RESTITUTION

Capiases/warrants issued on cases for failure to pay restitution may be withdrawn and the amount due charged off if the judgment is at least five (5) years old.  All cases involving any amount of unpaid restitution should be transferred and the restitution, fines and costs entered as a civil judgment in JP Court as required by 11 Del. C. § 4101(b).  They should be referred to the Office of State Court Collections Enforcement and the Attorney General’s office.  OSCCE will take actions to collect those judgments on behalf of the State of Delaware and the victim.  

D. OTHER CAPIASES 

For capiases/warrants at least five (5) years old issued for reasons other than failure to appear or pay, the determination whether to withdraw the capias is in the discretion of the judge depending upon the circumstances of the individual case and the clerical process (disposition and reason codes) entered based upon a case by case determination.

E.  CAPIASES LESS THAN FIVE (5) YEARS OLD

Any capias/warrant, whether issued for failure to appear or for failure to pay, that is less that five (5) years old may be referred for enforcement to the agency that generated the charge(s) underlying the capias/warrant.  

III.
JP COURT CASE REVIEW PROCESS:

A. PROCEDURE

1. The Chief Magistrate shall designate a person to have statewide oversight of the review conducted under these guidelines.

2. The Chief Magistrate shall designate for each county a judge and one or more clerks to comprise the case review team for the courts in their respective counties. 

3. Each JP Court will obtain the following lists from DELJIS: 

· Separate lists for each JP Court, including all criminal or traffic charges with a charge date before [five years prior to the date of adoption] in which there are outstanding warrants/capiases issued by a JP court.  The list would be in ascending order by amount of fine/costs due and owing (starting with failures to appear (no money owing) and with the least amount of money owed).  It would include the following information:  date of charge issuance, DUC #, Complaint #, title, section and subsection of offense, description of offense, # of capiases issued on the charge, dates capiases were issued and cleared, reason for capiases (failure to pay, failure to appear, etc.), amount of fine/costs ordered, amount of fine/costs paid, dates of payment, amount of fine/costs still due and owing, amount of restitution ordered, amount of restitution paid, dates of payment, and amount of restitution still due and owing.

4. A copy of the list will be provided to each court and the VAC (the list of all pertinent cases in that particular court).  

5. Court staff will pull case files associated with the cases on the first set of lists and make arrangements to have those cases transported to the location of the case review team for the county in which the court is located.  

6. Each case review team will be responsible for reviewing the records.

7. Before dismissing an outstanding charge in which there is no conviction (failure to appear capiases, for example), the review team shall provide notice to the Attorney General’s office that the charge is under review.  The notice shall contain case and capias information as included in the DELJIS list and a date, no sooner than one month following such notice, by which the Attorney General’s office may object to dismissal. . 

8. In those cases where the reviewing judge determines withdrawal of the capias or dismissal is appropriate, the JP Court staff will note the action in the case records and in DELJIS as indicated above.  If the case is to be transferred so that a civil judgment may be entered, then the following process for entry of a civil judgment on a criminal case, as generally outlined in Chief Magistrate Policy Directive 01-189, “Failure of a Corporation to Appear in a Criminal Case,” (April 24, 2001), should be followed.

B.
TRANSFER OF CRIMINAL JUDGMENT PROCEDURES:
1. For cases involving restitution, the criminal court clerk shall clear outstanding restitution, fines and costs (“charge off” all monies owed) in the criminal docket in DELJIS, mark the criminal judgment with the disposition code “GLTC” and note “Transferred to Civil Judgment on ______ (date)” in accounts receivable notes.  The clerk shall manually charge off monies owed in the criminal case in DELJIS. 

2. The clerk shall make sure that the top portion of J.P. Misc. Form No. 25 “Transfer of Judgment Order” is completed, and that the $30.00 transfer/civil court costs, along with the criminal court costs, are included in the “Court Costs” section on the form.  A copy of Misc. Form 25 is attached for your information. 

3. The criminal clerk shall send Misc. Form No. 25 (top portion should be completed) and a copy of the case file (including bail and accounts receivable notes) to the civil court designated to handle “transfer of criminal judgment” cases in the county in which the original charge was issued:

New Castle County – J.P. Court No. 9

Kent County – J.P. Court No. 16

Sussex County – J.P. Court No. 17

C.
CIVIL COURT PROCEDURES FOR TRANSFERS:
1.
Upon receiving a J.P. Misc. Form 25 and related information, the JP civil clerk should:

a. enter the case into the civil case management system as “debtt”. (The names of the parties and total amount due should be entered in the docket and the criminal charges, breakdown of amounts due, and date of the criminal disposition should be entered in the docket section.)

b. complete the bottom portion of the Misc. Form 25; 

c. send copies of the completed form to the defendant, the Attorney General’s office, OSCCE and the victim, if restitution remains due and owing, and the criminal court which entered the transfer of the judgment (sent the Form 25);

2.
When available, copies of all civil case records involving restitution that are transferred to create a civil judgment should be provided to OSCCE.  

D.
EXECUTION ON TRANSFERRED CIVIL JUDGMENTS:

1.
Consistent with 11 Del. C. § 4101(b), judgment may be executed on by transferring the judgment to the Prothonotary in the Superior Court to create a lien on any real estate owned by the defendant (J.P. Civ. Form No. 24), by levying on the defendant’s goods (J.P. Civ. Form No. 16), or by garnishing the defendant’s wages (once entered into the civil docket, the judgment “may be executed and enforced or transferred in the same manner as other judgments of  the court. . .”  §4101(b)). OSCCE will take steps to execute on judgments in which restitution remains due and owing. 

2.
No Payment of Court Costs Before Execution - If the prosecuting agency or OSCCE seeks to levy upon the goods of the defendant, lien information must be provided as required by the Court for any creditor. (This requirement does not apply if the judgment is being transferred to the Prothonotary in the Superior Court to create a lien on any real estate owned by the defendant (J.P. Civ. Form No. 24).) However, the prosecution/OSCCE need not pay the court costs/fees for levying on or selling the property.  Pursuant to 11 Del.C. § 4101(a), the costs of execution should be assessed against the defendant.  If the prosecuting agency or OSCCE executes on the judgment, they should seek to collect all money owed including fines, court costs, related costs and restitution and remit court costs to the court upon collection.

3.
Processing of Payments by the Court - Payment received by the Court upon a constable sale pursuant to a transferred criminal judgment should be forwarded to the Administrative Office for distribution as appropriate, using J.P. Misc. Form No. 26, “Notice of Proceeds from Constable Sale for Civil Judgment in Criminal Case.” A copy of J.P. Misc. Form No. 26 is attached for the clerks to use in Word.  The Administrative Office will be responsible for notifying the Court of any amounts still owed and when the judgment has been satisfied, will so notify the Court. 

5.
Direct Payments to Prosecuting Agencies - If OSCCE or the prosecuting agency receive full or partial payment directly from the defendant after the entry of the civil judgment, they should retain or disburse, as appropriate, the amount of the fine/restitution.  The prosecuting agency or OSCCE should disburse to the Court the amount of the court and related costs only after the full amount of the fine and restitution has been paid.  The prosecuting agency or  OSCCE shall be responsible for notifying the Court once the judgment has been fully satisfied. 

E.
POST-JUDGMENT MOTIONS:
1.
Judicial Review –  There would be no civil appeal from the entry of the civil judgment because the entry of the civil judgment is merely a ministerial step taken in accordance with 11 Del.C. § 4101(b).  The underlying cause of action remains criminal.

2.
Other Post-Judgment Motions - Motions for a new trial in criminal cases in which the judgment has been transferred to a civil judgment should be directed to and are processed in the criminal court.  If the motion is denied, no notice is given to the civil court or action taken to alter the civil judgment.  If the motion is granted after the fine has been turned into a civil judgment, and the criminal court acquits the defendant or changes the judgment, the criminal court should send an order to the civil court to dismiss or modify the civil judgment. 


IN THE JUSTICE OF THE PEACE COURT OF

THE STATE OF DELAWARE, IN AND FOR _________ COUNTY

COURT NO. _____
COURT ADDRESS:

________________________________  



________________________________

Criminal Action No. __________________
________________________________

PLAINTIFF(S)/PROSECUTION/VICTIM:  
  VS.
DEFENDANT(S):

Name_____________________________    

Name__________________________________

Address___________________________ 

Address________________________________

____________________________________
        
______________________________________

Phone________________________________

Phone_________________________________

Attorney’s Name/Address________________  

Attorney’s Name/Address  ________________

____________________________________

 ______________________________________

TRANSFER OF JUDGMENT ORDER

This is an order to enter the following criminal judgment as a civil judgment against the Defendant, under 11 Del.C § 4101(b):  

ONE OR MORE CHARGES OF THE FOLLOWING: __________________________

______________________________________________________________________

DATE OF CONVICTION: _________________________

AMOUNT OF JUDGMENT:   

 
$___________  FINES


$___________  COURT COSTS

$___________ VICTIM’S COMP. FUND ASSESSMENT

$___________ VIDEOPHONE FUND ASSESSMENT

$___________  
RESTITUTION 




$___________ TOTAL

IT IS SO ORDERED.

__________________

______________________________________

    



Date




 Court Official

-------------------------------------------------------------------------------------------------------------------------------

IN THE JUSTICE OF THE PEACE COURT OF

THE STATE OF DELAWARE, IN AND FOR _________ COUNTY

COURT NO. _____
COURT ADDRESS:

________________________________  



________________________________

Civil Action No. _____________________

________________________________

TO THE DEFENDANT: The criminal judgment noted above has been transferred and a civil judgment entered against you on this date in the amount of $__________________, including court costs. The civil judgment remains a judgment of record until satisfied and your wages or property may be attached and/or sold to pay the judgment and court costs.

CASES INVOLVING RESTITUTION: Direct all inquiries to the Office of State Court Collections Enforcement, 655 S. Bay Road, Ste 4K, Dover, Delaware 19901 (302) 739-1980
__________________________


____________________________________

  Date of entry (civil judgment)




    Court Official


IN THE JUSTICE OF THE PEACE COURT OF

THE STATE OF DELAWARE, IN AND FOR _________ COUNTY

COURT NO. _____
COURT ADDRESS:

________________________________


Civil Action No. ________________

________________________________


Criminal Action No. ____________
________________________________

PLAINTIFF(S):  
  
VS.
  

DEFENDANT(S):

Name___________________________


Name__________________________

Address_________________________


Address________________________

________________________________


______________________________

Phone___________________________


Phone_________________________

NOTICE OF PROCEEDS FROM CONSTABLE SALE FOR

CIVIL JUDGMENT IN CRIMINAL CASE

TO:
JUSTICE OF THE PEACE COURT ADMINISTRATIVE OFFICE

ENCLOSED IS A CHECK/MONEY ORDER FOR ________________ WHICH HAS BEEN RECEIVED FROM A CONSTABLE SALE HELD IN THIS CASE.  PLEASE DISTRIBUTE THESE PROCEEDS.

ONE OR MORE CHARGES OF THE FOLLOWING: _______________________________________________

DATE OF CONVICTION: _________________________

AMOUNT OF JUDGMENT:   

 
$___________
FINES


$___________
COURT COSTS

$___________ 
VICTIM’S COMPENSATION FUND




ASSESSMENT

$___________ 
VIDEOPHONE FUND ASSESSMENT

$___________  
RESTITUTION 




$___________ 
TOTAL

1
9

