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ISSUE


Can a traffic case be remanded from the Court to the Voluntary Assessment Center?

SHORT ANSWER

No.    There is no basis for either remanding or moving a case by any other method from the Court to the Voluntary Assessment Center.

DISCUSSION


 A question has recently arisen as to whether a case may be remanded from the court to the Voluntary Assessment Center (in order to take advantage of the new zero points policy of the Division of Motor Vehicle).  Because I have concluded that there is no basis for such a remand, I have also considered whether any other authority to move a case from the Justice of the Peace Court to the Voluntary Assessment Center might be employed and have concluded that no such means exist.  This  means that once a defendant has requested a transfer from the VAC to a court to contest the ticket, they have lost the opportunity to take advantage of DMV’s new “zero points” policy.  See Policy Directive  00-176 “Division of Motor Vehicles Policy Concerning Driver Improvement/Problem Driver Program (Point System and Aggressive Drivers”, Griffin, CM (May 12, 2000).   It is clear from the language of the policy that DMV purposefully limited applicability of this policy to the Voluntary Assessment Center.  Regardless of whether we agree with the fairness of this policy (excludes juveniles, and defendants charged with no insurance and speeding, who presently may not use the voluntary assessment process), it is DMV’s, not the court’s, point system policy.

Remand


The term “remand” is defined in Black’s Law Dictionary as follows:  “To send (a case or claim) back to the court or tribunal from which it came for some further action.”  Thus, it is clear that a remand is designed to have a lower court correct some action that it previously took in a case.  When a case is originally brought in court (or when the defendant rescinds his or her voluntary assessment agreement and brings the case to court), the Voluntary Assessment Center has taken no action in the case.  Thus, there is no action that could be corrected by a remand.  Furthermore, the Voluntary Assessment Center is neither a court nor a tribunal – it is merely a mail-in fine center.  It does not make determinations of law or fact, but merely processes payments of fines based upon guilty pleas.  See 21 Del.C. § 709.  Thus, there would be no basis upon which to remand a case from a Justice of the Peace Court to the Voluntary Assessment Center.

Justice of the Peace Court Criminal Rules

Section V of the Justice of the Peace Court Criminal Rules addresses Venue and Transfer.  However, nothing in this section addresses transfer of cases from a court to the Voluntary Assessment Center.  While the rules contained in this section provide for transfer of cases from one county to another, they do not provide for transfer from a Justice of the Peace Court to the Voluntary Assessment Center.


Nor does Rule 5 of the Justice of the Peace Court and other Delaware courts  apply to sending cases from the Court to the Voluntary Assessment Center because cases moving from the Justice of the Peace Court under that rule do so because the justice of the peace has been acting solely as a committing magistrate and the Court does not have jurisdiction over the case itself. 

Statutory Authority


In the absence of the ability to remand a traffic case to the Voluntary Assessment Center or to transfer it in accordance with any Court Rule, the statute applicable to voluntary assessments, 21 Del.C. § 709, could provide another potential avenue for authority to transfer a case from the court to the Voluntary Assessment Center.  However, once again, I find no authority for such a transfer.  Section 709 provides a single means of sending a case to the Voluntary Assessment Center – the offering of a voluntary assessment by the police officer and the acceptance by the offender.  As provided in § 709(a):


Any duly constituted peace officer in the State who charges any person with any of the offenses hereinafter designated “motor vehicle offenses subject to voluntary assessment” may, in addition to issuing a summons for any such offenses, provide the offending operator with a voluntary assessment form which, when properly executed by the officer and the offender allows the offender to dispose of the charge without the necessity of personally appearing the court to which the summons is returnable… the Justices of the Peace may establish a mail-in fine center…in which case the summons may be made returnable to the applicable mail-in fine center.


Again in subsection (f)(1), the statute states that “[a]t the time of making an arrest for any offense subject to this section, the arresting officer may offer the alleged violator the option of accepting a voluntary assessment.”  

Pursuant to subsection (f)(2), the alleged violator, may, after signing and receiving the voluntary assessment form, withdraw such acceptance and request a hearing on the charge.  Thus, the defendant may request that a charge which was initially to be handled by the Voluntary Assessment Center be moved to a Justice of the Peace Court for trial.  However, no reverse provision is contained in the statute permitting either a defendant or the Court to send a case before it to the Voluntary Assessment Center.

CONCLUSION 

Traffic cases properly in the court may not be sent from the court to the Voluntary Assessment Center.  Such a transfer is not authorized by statute or Court Rules; nor, is a remand appropriate.  Furthermore, any attempt to move a case from the court to the Voluntary Assessment Center in an attempt to avoid the assignment of points (pursuant to DMV’s administrative policy of not assigning points in certain instances when payment is made to the Voluntary Assessment Center) is inappropriate because it subverts a policy purposefully designed to apply only to cases disposed of in the VAC.
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