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ARRAIGNMENT OR TRIAL WHEN THERE IS A QUESTION OF THE DEFENDANT’S MENTAL COMPETENCE

________________________________________________________________________

Legal Memorandum 98-232, Arraignment of Persons who have been Drinking or Using Drugs, Griffin, C.M. (July 18, 1998) stated that the Court should not accept a guilty plea if the defendant’s faculties are impaired by drugs or alcohol to the extent that he or she is incapable of fully understanding and appreciating the charges against him or her, or of comprehending his or her Constitutional rights and of realizing the consequences of pleading guilty.  A similar issue arises when the defendant has a mental health problem or is mentally retarded.

In order to address both issues, and consistent with the procedure followed in the higher courts, the guilty plea form has been revised (a copy of the revised form is attached) to add two new questions.  These are:

1.
Do you have any mental health condition which would prevent you from understanding the nature of the charges against you or your plea?

2.
Are you under the influence of alcohol or drugs at this time?

The guilty plea form in DELJIS will be changed effective Monday, April 20, 2000.


While arraignment of persons who have been drinking or taking drugs was discussed in Legal Memorandum 98-232, this Legal Memorandum will discuss arraignment of persons who have mental health problems  or who are mentally retarded.

Failure of a trial court to ascertain whether a plea of guilty has been entered knowingly and voluntarily is a concern of constitutional implication.  Before accepting a guilty plea, the trial court must engage the defendant in a series of questions in open court in order to determine whether the plea is being made voluntarily.  The defendant must understand that the guilty plea constitutes a waiver of a trial on the charges and of the various constitutional rights to which the defendant would have been entitled had he or she gone to trial.  Weeks v. State, Del. Supr., 653 A. 2d 266, 269-70 (1995) denial of post-conviction relief aff’d 683 A. 2d 60 (1996), U.S. cert. den. 519 U.S. 1033, 117 S.Ct. 593.


A judge should not accept a guilty plea (or conduct a trial) when the judge has any basis to doubt the defendant’s competence.  A determination as to the defendant’s competence at arraignment should be made by the judge during the plea colloquy.  (Such a determination should only seek to make a preliminary determination as to the defendant’s competency and is much different from a full competency hearing with expert testimony as may be conducted in the higher courts.)  Along with the other questions listed on the guilty plea form, the judge should ask the defendant whether the defendant has any mental health condition which would prevent them from understanding the nature of the charges or their plea.  If the defendant answers “yes”, the judge should question the defendant further in an effort to ascertain the severity of the defendant’s mental health problems and whether they might, in fact, have an impact on the defendant’s ability to understand the charges and the plea.  For example, the judge might inquire as to the nature of the condition, any medications being taken, and specifics as to the impact the defendant feels that the condition has on his or her ability to function.  

In addition to the defendant’s answers to questions specifically addressing his or her mental condition, the judge should take into account the defendant’s responses to all of the questions in the plea colloquy and the defendant’s general demeanor in the courtroom.  See, e.g., State v. Rodgers, Del. Super., 1994 WL 164573, WL op. at 5, Cooch, J. (April 14, 1994) (stating that the transcript indicated that the defendant was able to answer all of the Court’s questions rationally, never indicated that he did not understand the charges against him or what he was doing, and did not demonstrate any unusual or bizarre behavior at the time of the guilty plea).  In so doing, the judge should try to ascertain whether the defendant appears capable of understanding the proceedings or is prevented from doing so by either mental health problems or limited intellectual capacity.


The judge should ask questions to determine the defendant’s ability to understand the charge and the plea.  State v. Shields contains a colloquy in which Judge Barron sought to determine the ability of the defendant (who had a history of psychological problems and a low IQ) to understand the Court proceedings.  While the case involved a murder charge and the Court’s colloquy was made in the context of a full competency hearing, the following excerpt is nevertheless illustrative of how the Court may use a colloquy to help it determine whether the defendant is competent to proceed:

Q.
If we do go to trial, what can happen to you?

A.
Mostly get sentenced, or there is a lot of other terms that I don’t think of right now, mostly because they mostly get me upset.

Q.
Do you know if we go to trial how many options a jury might have, how many decisions they could make?

A.
No, I don’t really know.

Q.
Okay.  Can we go over them together?

A.
Yes.

Q.
Okay.  And I want you to see if you can help me out.  First of all, they can find you guilty.  Do you understand what I mean by that?

A.
Yes.

Q.
That would be a decision they would make.  What else could the jury do?

A.
Mostly say you’re innocent.

Q.
Okay.  They can find you not guilty.  That’s another thing they could do; isn’t it?

A.
Yeah.

Q.
Now, if they found you guilty, what could they decide with regard to your sentence?

A.
Maybe life, two life, three.

Q.
Anything else?

A.
No, I can’t think of anything else.

Q.
Okay.  Now, when you say life, tell me what you mean by that.

A.
What I mean by that?  That’s where you live there for permanent.

Q.
Okay.  Until when?

A.
Until you die.

Shields, 593 A. 2d at 1003-04.


In the Shields case, Judge Barron ultimately found the defendant competent to stand trial based on his observations in his colloquy and other evidence presented to the Court.  In so doing, Judge Barron discussed the legal standard for competency at arraignment or trial stating:


[F]rom a legal standpoint, the competency threshold is quite low.  It is neither very demanding nor exacting.  The standard by which a defendant’s competency is measured is not that of the reasonable person but rather the average criminal defendant.


Incompetency must be a relative judgment which takes into account the average level of ability of criminal defendants.  Many defendants lack the intelligence or the legal sophistication to participate actively in the conduct of their defense.  But enlarging the class of persons considered incompetent to stand trial to include all such defendants would fundamentally alter the administration of the criminal law.  The standard of rational understanding in Dusky must be taken to mean no more than the defendant be able to confer coherently with counsel and have some appreciation of the significance of the proceeding and its involvement in it.  Many defendants who have some intellectual or physical handicap or emotional disturbance preventing them from functioning at their normal level of effectiveness can still meet such a standard.  The question is one of degree:  the purpose of the law is not to attempt to compensate all the inevitable disparities in innate abilities among defendants but to identify those instances where the purposes of incompetency law are most directly relevant.

Shields, 593 A. 2d at 1012-13.citing Comment, Competency to Stand Trial, 81 Harv. L. Rev. 454, 459 (1967).

If the defendant is represented by counsel, the Court may also rely on the counsel’s statement that the defendant is competent.  Rodgers, WL op. at 4.  In summary, “[t]he situation is one where the totality of the circumstances, ‘the aggregate of a defendant’s indicia of incompetence should be considered, although any one factor may be sufficient in some circumstances.’”   State v. Shields, Del. Super., 593 A. 2d 986, 1005 (1990) quoting U.S. v. Renfroe, 825 F. 2d 763, 767 (3rd Cir. 1987).


11 Del.C. § 404 provides for a court to commit to the Delaware State Hospital a person who the court, after a competency hearing, finds to be incompetent to stand trial. However, this section does not apply to the Justice of the Peace Court because the Court only has jurisdiction in a criminal matter with the consent of the defendant.  Shoemaker v. State, Del. Supr., 375 A. 2d 431, 441 (1977).  A defendant who is incompetent is incapable of giving such consent.  Therefore, the Justice of the Peace Court would have no jurisdiction to commit a defendant who it found to be incompetent after a hearing.  For this reason, if, after following the steps outlined above, the judge has any doubt as to the defendant’s competency to proceed with a guilty plea, the judge should refuse to accept the plea and transfer the case to the Court of Common Pleas with notes explaining the situation so that a competency hearing may be held there.


Because the judge is only making a preliminary determination of competency and does not have the benefit of information provided in a full competency hearing, it is my view that the interests of justice are best served by erring on the side of protecting the rights of a person who may be incompetent by transferring the case to the Court of Common Pleas whenever there is any reasonable question as to the defendant’s competence.   


As a reminder, while a justice of the peace may not conduct a full competency hearing and commit a defendant to Delaware State Hospital, a justice of the peace may impose, as a condition of release, a requirement that the person submit to psychiatric or medical evaluation and treatment.  Legal Memorandum 82-86, Powers of Justices of the Peace to Commit Persons to the Delaware State Hospital, Legal Mem. at 2, Barron, C.M. (May 28, 1982) quoting Attorney General Opinion No. 82-I014.  


When the issue of the defendant’s competency is raised for the first time at trial, due process requires a determination be made of the legal competency of the defendant to stand trial.  Williams v. State, Del. Supr., 378 A. 2d 117, 119-20 (1977) U.S. cert. den. 46 U.S. 908, 98 S.Ct. 2241 (holding that where defendant appeared incompetent during the course of a trial and no competency hearing was held, a retrospective competency hearing was required).  Therefore, if the defendant has previously signed the jurisdictional form but appears to the judge not to be competent at the time of trial, after questioning, the Court should transfer the case to the Court of Common Pleas so that competency may be determined.  The decision to transfer the case is based on the likelihood that the defendant was not capable of a knowing and informed waiver of the right to trial in the Court of Common Pleas at the time that he or she signed the jurisdictional form.

PWG/crm

cc:
Hon. E. Norman Veasey


Hon. Randy J. Holland


Hon. Henry duPont Ridgely


Hon. Alex J. Smalls


Hon. Vincent J. Poppiti


Hon. Alicia Howard


Keith R. Brady, D.A.G.


All Delaware Police Agencies


Alderman's Courts


Thomas W. Nagle


Anna A. Lewis


H. John Betts


Larry Sipple


All Justice of the Peace Courts


Law Libraries: New Castle County, Kent County, Sussex County,


 Widener University School of Law

IN THE JUSTICE OF THE PEACE COURT OF THE

STATE OF DELAWARE, IN AND FOR ___________ COUNTY

COURT NO. ______

STATE OF DELAWARE vs.
CASE NO.:



PRESIDING JUSTICE OF THE PEACE:

DATE:




APPEARING FOR THE STATE:

TIME:




APPEARING FOR THE DEFENDANT:

RECORD OF GUILTY PLEA

BY ENTERING A PLEA OF GUILTY YOU WILL BE GIVING UP IMPORTANT CONSTITUTIONAL RIGHTS.  READ THE FOLLOWING STATEMENT OF RIGHTS VERY CAREFULLY.  DO NOT ENTER YOUR PLEA UNTIL YOU FULLY UNDERSTAND YOUR RIGHTS AND THE CONSEQUENCES OF YOUR CONVICTION.

You understand that by pleading guilty you are giving up the following rights:

(a)
The right to a speedy trial with the assistance of counsel;

(b)
The right to have a lawyer appointed for you if you qualify as an indigent;*

(c)
Any right you may have to a jury trial;

(d)
The right to cross-examine the witnesses against you;

(e)
The right to present witnesses in your favor;

(f)
The right to avoid self-incrimination;

(g)
The right to be presumed innocent until proven guilty beyond a reasonable doubt;

(h)
The right to appeal your conviction to the appropriate court.

*An indigent is one who has no source of income, including work, sufficient for his or her own support or that of his or her family.

CERTIFICATE OF THE DEFENDANT

(a)
Do you have any mental health condition which would prevent you from 

understanding the nature of the charges against you or your plea?
  Yes  _____
No _____

(b)
Are you under the influence of alcohol or drugs at this time?
  Yes _____
No _____


The Justice of the Peace has advised me of my rights and has explained to me the nature of the charges against me.  I certify that I fully understand the charges against me and the consequences of this plea.  I further certify that I desire to voluntarily enter a plea of guilty, that there is a factual basis for the plea, that the plea has not been induced by any threats or promises, and that the above statements are true.

_______________




________________________________(SEAL)

        Date







Defendant

CERTIFICATE OF THE JUSTICE OF THE PEACE


I certify that I have fully explained the above-stated rights to the defendant.  I am satisfied that defendant understood the explanation and knowingly and intelligently, waived those rights, signed the statement, and entered the guilty plea.  I further certify that there is a factual basis for the plea.

_______________




________________________________(SEAL)

        Date






Justice of the Peace

WAIVER

I, ___________________, have been advised of my right and opportunity to obtain counsel regarding the above charge(s) but I freely and voluntarily do not want to do so.  I have also been advised that if I cannot afford an attorney that an attorney would be appointed to defend me, if I qualify, regarding the above charge(s) but I freely and voluntarily do not want to be represented by an attorney.








________________________________(SEAL)










Signature
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