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As conveyed to you by memorandum dated April 10, 1996, the General Assembly has revised the stalking and harassment statutes, 11 Del.C. § 1312A (stalking; class F Felony), § 1311 (harassment; class B Misdemeanor) and § 1312 (aggravated harassment; class G Felony).   The revised statutes, presented in their final form under H.B. 150 (April 3, 1996), do not contain a savings clause
 for cases pending under the prior laws.   Prior to the enactment of these new laws, Justice of the Peace Courts had jurisdiction over both harassment and aggravated harassment.  Under the new laws, Justice of the Peace Courts retain jurisdiction over cases of harassment, but not aggravated harassment, which is now a felony.  This memorandum addresses the question of whether the lack of a savings clause necessitates the dismissal of cases of harassment and aggravated harassment for acts committed prior to the effective date of the new laws or whether the pending prosecutions may proceed despite the lack of a savings clause.
  

Short answer.  In my view, there is an implied savings clause application to harassment and aggravated harassment charges pending at the time the statutes were changed.  Thus, prosecutions for these charges may proceed and the penalties and provisions in effect prior to the statutory amendments would apply to these cases.  Although H.B. 150 describes the new laws as deletions of the previous statutory sections in their entirety, the new harassment section incorporates all the material provisions contained within both the previous harassment section and the aggravated harassment section.  Those provisions were, in effect, reenacted in the new law.  Consequently, those provisions are deemed to have been in continuous operation and prosecutions pending under them are not barred.  See Harris Enterprises, Inc. v. State, Del.Supr., 408 A.2d 284 (1979); State v. General Chemical Corp., Del.Super., 559 A.2d 292 (1988).   

Discussion.  The crime of harassment under the revised § 1311. The mens rea of the crime remains the same as it was under the old statute; that is, to be found guilty of harassment, a person must have the "intent to harass, annoy or alarm another person. . . ."  In combination with this intent, there are five types of conduct which constitute harassment enumerated in the new section.  Three of these five were included in the prior harassment section; the other two were previously contained in the old aggravated harassment section and have been reenacted under harassment.  In other words, the new harassment section does not create a new crime or change the existing definitions; rather, it retains the types of conduct that constituted harassment under the prior harassment section and adds types of conduct that previously constituted aggravated harassment.

These and other changes are described in the list below, although the surest method of understanding the changes is to compare the old and new sections.  The last two changes (numbers 4 and 5 on the list) have no impact on the provisions of the statute and are pointed out only for the sake of completeness.

(1) 
Subsection (b) of the new statute provides that harassment is now a class B misdemeanor, having been an unclassified misdemeanor under the old statute.   

(2) 
In subsection (a)(2), the phrase "or electronic communication" is added.  

(3) 
Two specific types of conduct are added as subsections (a)(4) (prohibiting obscene language in telephone calls) and (a)(5) (prohibiting repeated or anonymous telephone call).  These provisions were included as subsections (1) and (2) in the old aggravated harassment statute and are phrased in almost the same language in the current statute (except for the deletion of the phrase "profane or vulgar" from subsection (1) for constitutional reasons and differences resulting from the grammatical structure of the new statute).

(4) 
Numbering and lettering differences resulting from the addition of subsection (b) and which have no impact on the statutory provisions.  (For example, the opening phrase in both statutes, "A person is guilty of harassment, when, with intent to harass, annoy or alarm another person:", is designated as "(a)" in the new statute and is undesignated in the old statute.)

(5)
The phrase "The person" in subsection (1) of the old statute is replaced with the phrase "he or she" in the new statute.  

All the substantive elements of this crime were reenacted from either the old harassment statute or the old aggravated harassment statute.     

The crime of aggravated harassment under the revised § 1312.  The new statute completely redefines the crime of aggravated harassment (although some of its elements are derived from what was previously the crime of Stalking).  Since aggravated harassment is now a felony, Justice of the Peace Courts have no jurisdiction over alleged violations of this section.     

General rule. The general rule at common law is that when the legislature repeals
 a statute, all prosecutions which have not attained a final judgment must be terminated, unless the new law contains a clause which explicitly saves the provisions of the prior law in regard to pending cases for alleged violations occurring prior to the effective date of the new statute.  State v. General Chemical Corp., 559 A.2d at 300, citing Angelini v. Court of Common Pleas, Del.Supr., 205 A.2d 174, 175 (1964).   The new stalking and harassment statutes do not contain a savings clause or any other language providing "a clear indication of legislative intent."  Vaught v. Wortz, Del.Supr., 495 A.2d 1132, 1133 (1985).
   Under these circumstances, the general rule is that the repealing statute is to be construed retrospectively "unless perfected by a final judgment", thereby terminating pending prosecutions.  Hazzard v. Alexander, Del.Super., 173 A. 517, 520 (1934).  However, several exceptions ameliorate the extreme effect of this rule.  

Exception 1. Reenactment of material provisions.  When the material provisions of a prior statute are in essence reenacted in the new statute, the repeal of the old statute is of "no consequence" because the provisions have been in "continuous operation":

The material provisions of the old [statute] were reenacted in the amendment.  Consequently, those provisions are deemed to have been in continuous operation.  We hold that the fact that the old section was repealed when the new section was enacted is of no consequence to this case; because the provisions of the old section. . .  were contemporaneously reenacted in all material respects.

Harris Enterprises, Inc. v. State, 408 A.2d at 286 (emphasis added).  Under these circumstances, the Delaware Supreme Court held that no savings clause is required in order to proceed with prosecutions under the old provisions, since those provisions are in "continuous operation" by virtue of having been reenacted in all material respects in the new statute. 

This principle was followed in State v. General Chemical Corp., 559 A.2d at 299, where the defendant argued, inter alia, that its pending criminal prosecution for violating environmental laws was barred because the statute under which it had been charged had subsequently been repealed by the legislature without benefit of a savings clause.   The court held that because the act with which the defendant had been charged was not an offense under the new law, the old provisions could not be deemed to be in "continuous operation" and the State was precluded from proceeding with the prosecution.  Id. at 301.   The court reasoned as follows:

This change in the statutory scheme might not be fatal if the offense charged under the former statute remained an offense under the replacement statute.  Such a situation could potentially show legislative intent that a savings clause be implied.  In effect, the statute of which a defendant is charged with violating would be in continuous operation. 

Id., citing Harris Enterprises, Inc. v. State, 408 A.2d at 286 (emphasis added). See also State v. McGonigal, Del. Super., 189 A.2d 670 (1963).

Exception 2. Legislative intent to impose punishment.  In Wicks v. State, Del.Supr., 559 A.2d 1194 (1989), the Delaware Supreme Court held that where the crime of first degree rape was committed before the statutory substitution of the crime of unlawful sexual intercourse for rape, the mandatory minimum of 20 years in prison that had accompanied the first degree rape provisions was saved, even though the savings provision for the new sexual assault crimes did not mention the enhanced sentencing provision.  In so holding, the Court ruled that the Superior Court in Haskins v. State, Del.Super., 525 A.2d 573, 574 (1987), was mistaken in holding that because the savings clause for the sexual assault laws did not explicitly mention the enhanced penalty for first degree rape, it could be presumed that the legislature did not intend to save the mandatory 20-year minimum.   Wicks, 559, A.2d at 1194.  

The Wicks court relied on legislative history to show that "the General Assembly intended to continue to impose a lengthy mandatory sentence upon a person convicted of the most serious sex offense," despite the fact that the statutory savings clause made no reference to the mandatory sentence.  Id. at 1196.  
Exception 3. Ambiguous language in savings clause.  In Angelini v. Court of Common Pleas, 205 A.2d at 174, the petitioners contended that the savings clause contained in the new traffic regulations did not specifically preserve pending prosecutions under the old law and that the prosecutions were therefore barred because the clause was ambiguous and must be strictly construed in favor of the petitioners.  The Delaware Supreme Court rejected this argument, finding instead that a savings clause is not required to be couched in specific language and that any language fairly showing legislative intent not to forgive prior violations will suffice.  Id.  The Court reasoned that 

the rule of strict construction does not prevent consideration of the general purpose of the Legislature and the acceptance of that meaning which best harmonizes with the statutory design; likewise, it does not require an unreasonable construction, or one which results in an injustice which the Legislature should not be presumed to have intended.

Id. at 176.   

Exception 4. Enhanced punishment.  In State v. Patnovic, Del.Super., 129 A.2d 780 (1957), the court held that the amendment of the drunk driving statute with respect only to punishment did not repeal the old law or bar pending prosecutions for violations that occurred prior to the date of the amendment.  A new statute which serves only to increase punishment is "the easy exception to the general rule. . . [wherein] an absurd outcome would result if persons prosecuted could be set free when the intent of the legislature was clear that they should continue to be punished for the exact same behavior, and to be punished more severely."  State v. General Chemical Corp., 559 A.2d at 301.  

Conclusion.  Despite the lack of an explicit savings clause in the new harassment laws, the reenactment of the material provisions of the old harassment and aggravated harassment sections into the new harassment law signifies that these provisions have been in continuous operation and that there is an implied savings clause protecting pending prosecutions for acts committed prior to the effective date of the new legislation.  This principle of law is clearly set forth in Harris Enterprise, Inc. v. State,  408 A.2d at 286, and in State v. General Chemical Corp., 559 A.2d at 299-301.  

Other exceptions to the general rule also support this conclusion.  For example, the substantive impact of the new harassment law is to expand the definition of the crime and to impose greater penalties (for the three types of conduct previously included under harassment, an unclassified misdemeanor) by reclassifying the crime as a Class B misdemeanor.  Applying the reasoning of Wicks v. State, 559 A.2d at 1194, to these facts, it would be an "absurd outcome" to conclude that the legislature intended to halt prosecutions against individuals already charged with these crimes, when the net effect of the revisions is to give a broader scope to the statute prohibiting these crimes.  See also State v. Patnovic, 129 A.2d at 780. 

In Angelini v. Court of Common Pleas, 205 A.2d at 176, the Delaware Supreme Court pointed out the importance of accepting a legislative intent consistence with the overall statutory scheme.  Although the facts relating to the harassment statute are different than those in Angelini, where there was an ambiguous savings clause, the principle of harmonious construction of statutes is equally applicable to the new harassment statute.  On a practical level, it is neither consistent nor logical to conclude that the General Assembly intended to forgive individuals who violated either the old harassment or the aggravated harassment statute but not those who violate the new harassment statute, which in all material respects is identical to the prior sections.

For these reasons, I conclude that an implied savings clause protects prosecutions pending for alleged violations of the prior harassment and aggravated harassment laws of Delaware.

      

Practical application.  The following examples illustrate situations which might arise in Justice of the Peace Courts. 

1.
A charge of aggravated harassment under the old law, that is, for an act committed prior to the effective date of the new law.   In the early morning hours of February 3, 1996, Dolly makes repeated telephone calls to her ex-boyfriend, Dan, hanging up as soon as Dan answers the phone.  Dolly knows that her phone calls will cause Dan alarm because another ex-girlfriend who had called him during the night eventually attacked him.  Dan complains to the police, and, on February 4, Dolly is arrested for aggravated harassment in violation of 11 Del.C. § 1312(2).  Her trial is scheduled in Justice of the Peace Court one week after the effective date of the new law.  Dolly makes a motion to dismiss based on lack of subject matter jurisdiction because the statute under which she was charged was repealed without benefit of a savings clause.    

Response:
Justice of the Peace Courts retain jurisdiction over acts allegedly committed in violation of  the prior version of 11 Del.C. § 1312 if the acts were done before the enactment of the new statute.  There is no bar to Dolly's prosecution because the material provisions of the old aggravated harassment law were "reenacted" in the new harassment section.  Harris Enterprises, Inc. v. State, 408 A.2d at 286.  The reenacted provisions are deemed to be in continuous operation and the repeal of the old section is therefore "of no consequence" to the pending prosecution. Thus, the penalties and provisions of the old aggravated harassment section are applicable in this case.

(Note that if Dolly engaged in this conduct after the enactment of the new laws, she would most likely be charged with harassment, in violation of the newly enacted 11 Del.C. § 1311(a)(5).) 

2.
A charge of aggravated harassment under the newly enacted law.  For 10 days in a row, Fred Fruitcake follows his former boss, Harry Heartless, to his lunch hour rendezvous with his girlfriend in the park.  After arriving in the park, Fred tries to talk Harry into rehiring him and refuses to leave Harry alone after being asked to leave.  Harry is forced to leave the park each day to get away from Fred, who also tries to follow Harry back to work.  Harry feels that Fred's behavior is disrupting his regular activities and reports him to the police.  On the eleventh day, Fred is arrested by the Delaware State Police and charged with violating Delaware's newly enacted aggravated harassment law, 11 Del.C. § 1312(a).  Since aggravated harassment is a felony under the newly enacted law, Justice of the Peace Courts would have no jurisdiction over Fred's case.
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     �A savings clause is "[o]rdinarily a restriction in a repealing act, which is intended to save rights, pending proceedings, penalties, etc., from the annihilation which would result from an unrestricted repeal."  Black's Law Dictionary 1205 (rev. 5th ed. 1979), cited in Vaught v. Wortz, Del.Supr., 495 A.2d 1132, 1133 n. 3 (1985).





     �The crime of stalking, which is a class F felony under both the old and the new laws, is not addressed in this memorandum because Justice of the Peace Courts have no jurisdiction over felonies.  However, the issues discussed herein regarding Harassment and Aggravated Harassment will also arise regarding Stalking.    


     �Even though H.B. 150 does not explicitly repeal the prior laws, there is no doubt that the enactment of the new laws simultaneously repeals the earlier ones.   H.B. 150 is entitled "an act to amend" the stalking, aggravated harassment and harassment statutes; however, it prefaces each of the new sections with language which deletes the existing section "in its entirety" and replaces it with the language contained in H.B. 150.  In addressing the identical situation in State v. General Chemical Corp., Del.Super., 559 A.2d 292, 300 (1988), the court found that "[c]learly when the legislature deletes a section 'in its entirety,' the legislature is repealing that prior section even if the repeal is couched in terms of an amendment."   


     �In Vaught v. Wortz, 495 A.2d at 1133, the Delaware Supreme Court considered whether a statutory repeal operates retrospectively or prospectively when the repealer does not contain a savings clause and is therefore silent on this issue.  In June 1983, the legislature repealed the guest statute but did not include a savings clause.  Two weeks later, the legislature passed a resolution which explicitly stated that the repealer was applicable only to causes of action arising after the effective date of the new statute.  Based on this evidence of legislative intent, the Court held that the repeal acted prospectively only, and that the guest statute was therefore a bar to claims arising before the effective of the repealer.  No such resolution has been passed to clarify the General Assembly's intent regarding the new harassment and stalking laws.
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