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RESCINDING LEGAL MEMORANDUM 95-208 WITH REGARD TO APPEAL OF A SENTENCE OF INCARCERATION SUSPENDED FOR PROBATION (Third paragraph of 24.04(e) of Legal Memorandum 95-208) 

Please cross out the third paragraph of § 24.04(e) which is located on page 24-13 of Legal Memorandum 95-208 and replace it with a reference to this supplement.


Legal Memorandum 95-208 is Chapter 23 of the Delaware Appellate Handbook, so the third paragraph of § 24.04(e) of that document is also revised.


A recent Delaware Supreme Court case, Weaver v. State, 779  A. 2d 254 (Del. 2001), overruled prior caselaw
 to find that a criminal sentence of incarceration exceeding one month, which is suspended entirely for probation, may be appealed.  In so doing, the Court reasoned that, if a defendant is denied the right to appeal a sentence of imprisonment suspended entirely for probation at the time it is imposed, the time limitations on appeals would prevent the defendant from being able to appeal that sentence if the defendant were later found in violation of probation and ultimately sentenced to actual incarceration.   The Court further found that the informal and summary nature of violation of probation hearings weighed in favor of granting defendants the right to appeal a criminal sentence exceeding one month of incarceration upon its imposition, even though the sentence is suspended in full for probation.


The Court stated in pertinent part:


In Delaware, the benchmark of a “final judgment” in a criminal case is the pronouncement of sentence.  The United States Supreme Court recognized long ago that an order imposing sentence upon a defendant is a final, appealable order even if the execution of the sentence is suspended for probation.  Thus, in Delaware a defendant’s time limit to file a direct appeal from a conviction and sentence begins to run on the date following the pronouncement of sentence, regardless of whether execution of the sentence is suspended for probation.  If a level V sentence in excess of one month, which is suspended entirely for probation, is found to be unappealable because it fails to meet the jurisdictional threshold, then a defendant effectively has forever lost the right to appeal from an underlying conviction and sentence.  Even if the defendant later is found in violation of probation (VOP) and ultimately is sentenced as a result of that VOP to serve actual incarceration well in excess of the constitutional threshold, the defendant will never have the opportunity to challenge directly the criminal conviction that forms the underlying basis of the jail sentence.


Such a result is fundamentally unfair in light of the lengthy prison sentences that may result from a VOP proceeding with its procedural informalities.  A probationer has no absolute right to counsel at a V

OP hearing or on appeal following a VOP adjudication.  Furthermore, the trial court has broad authority to find a probation violation applying a preponderance of the evidence standard, in contrast to the standard of proof beyond a reasonable doubt required for the initial conviction.  If the trial court finds the defendant has violated probation, it may terminate the defendant’s probation and reimpose a prison term “at any time.”  Finally, upon finding a violation of probation, the Court may impose all or any portion of the sentence originally suspended.


Balancing the informal and summary nature of VOP proceedings against the potentially harsh prison sentences that may result, we conclude that the better policy is to afford a defendant the right to appeal a level V sentence upon its imposition, without regard to whether execution of the sentence is suspended for probation.  Such a result is consistent with the policy that encourages construing statutes in favor of recognizing a right to appeal.


Although the Court,in Weaver, was addressing a criminal, rather than a traffic, sentence, it would appear that the same principal should apply in traffic cases.  That principal is that if a sentence of incarceration is imposed which reaches the appeal threshold, an appeal should be permitted, even if the incarceration is suspended for probation.  In traffic cases, an appeal is permitted if any period of incarceration is imposed.  21 Del.C. § ​​​708.  Therefore, following Weaver, in a Title 21 case, if any period of incarceration is imposed and suspended for probation, the sentence should be appealable.


Thus, justices of the peace should advise defendants of their right to appeal if:

1.
In a criminal case, they are sentenced to more than 30 days at Level V, even if the Level V sentence is suspended in full for probation; and

2.
In a Title 21 case, they are sentenced to any period of incarceration at Level V, even if the Level V sentence is suspended in full for probation.
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� See, e.g., Jewell v. State, 1986 WL 16959 (Del. Supr.).
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