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ISSUE


21 Del.C. § 4101 provides that Subchapter IX of Chapter 41 shall apply upon the highways and elsewhere throughout the State.  Aggressive Driving (4175A) is contained in Chapter IX.  Does § 4101 permit a conviction for Aggressive Driving when the underlying conduct was on private property?

SHORT ANSWER

A defendant may be convicted of aggressive driving involving conduct occurring on private property only when the underlying offenses are violations if they occur on private property.  Of the underlying offenses listed in § 4175A (Aggressive Driving), only § 4166(d) (Overtaking or passing a Stopped School Bus), § 4164 (Stop Signs), § 4168 (Failure to Drive at Reasonable and Prudent Speed) and § 4169 (Speeding) can be charged on private property.         (§ 4164, § 4168 and § 4169 can be charged on private property only if the property is not commercial property and is regulated by traffic-control devices approved by DELDOT;              § 4166(d) can be charged on private property without limitation.)

DISCUSSION


Section 4175A states in pertinent part:


(a)  No person shall drive any vehicle in an aggressive manner, as defined by this section, and such offense shall be known as aggressive driving.


(b)  For purposes of this section, “aggressive manner” shall mean that an individual engages in continuous conduct which violates 3 or more of the following sections:


 The elements of Aggressive Driving can, thus, be defined as:

(1)  continuous conduct

(2)  which violates 3 or more of the listed offenses.


It is a well established rule that to obtain a conviction on a criminal offense, the State must prove each element of the offense beyond a reasonable doubt.  See, e.g. State v. Baker, Del. Supr., 720 A.2d 1139, 1149 ((1998).  Because violation of 3 listed offenses is an element of Aggressive Driving, the State must prove beyond a reasonable doubt that the defendant violated at least 3 of the listed underlying offenses. (The offense does not have to be charged as a separate offense to require its proof beyond a reasonable doubt as an element of the offense of Aggressive Driving.)  If the underlying offense requires that the conduct must have occurred on the public roadways, then similar conduct on private property cannot constitute a violation of the underlying offense and cannot serve as an element of Aggressive Driving.  Thus, it is necessary to look at the specific offenses listed in § 4175A to determine which are still offenses when they occur on private property.  As a starting point § 4101(a) defines the exceptions to the general requirement that a violation of Title 21 moving violations occur on public roadways.


21 Del.C. § 4101(a) provides in pertinent part:


(a)  The provisions of this title relating to the operation of vehicles refer exclusively to the operation of vehicles upon highways except:

(1)  Where a different place is specifically referred to in a given section.

(2)  That subchapter IX of this chapter shall apply upon highways and elsewhere throughout the State.

(3)  That subchapter VIII of this chapter and § 4164 of this title shall apply upon highways and elsewhere through the State, except that subchapter VIII of this chapter and § 4164 of this title shall not apply upon any nonresidential,, commercial property.  For the purposes of this paragraph, “elsewhere” shall mean only those areas regulated by traffic-control devices which have been reviewed and approved as acceptable for the area by the Delaware Department of Transportation.


Looking first at the exception given in subsection (a)(1), the only offense which I can find which specifically provides within the individual statute for its application to private property is § 4166(d), overtaking or passing a stopped school bus.  A recent amendment to this statute states:


The provisions of § 4101(a) of this Title or any other statute notwithstanding, the provisions of this subsection shall apply upon highways and else where throughout the State.


Thus, a violation of § 4166(d) can occur on private property.  In addition, in accordance with § 4101(a)(3), three other sections listed in the Aggressive Driving statute could, under some circumstances, apply on private property.  These are: § 4164 (stop signs), § 4168 (speeding) and §4169 (speeding).  In accordance with § 4101(a)(3), the circumstances in which these offenses could occur on private property are when the property:


(1)
is not nonresidential, commercial property; and

(2)
is regulated by traffic-control devices which have been reviewed and approved as acceptable for the area by the Delaware Department of Transportation.

Other than those instances listed above, any conduct occurring on private property would not constitute an element of Aggressive Driving.


What about the apparent conflict of this result with the provision of § 4101(a)(2) that subchapter IX shall apply upon highways and elsewhere throughout the State?  It is a general rule of statutory construction that when there is a conflict, the later enacted and more specific statute prevails.  See, e.g., State v. Cook, Del. Supr., 600 A. 2d 353, 355 (1991).  (“Generally accepted principles of statutory construction provide that, to the extent of any conflict, the expression of legislative intent in a more specific and later-enacted statute controls the former, more general statute.”)  Here, the Aggressive Driving statute is both later enacted and more specific in its elements than the general provisions of § 4101.  Therefore, its provisions should prevail.


Finally, for additional information on aggressive driving policies, please see Policy Directive 00-176, dated May 12, 2000, and its supplement, dated October 26, 2000.
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