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Nature of the Proceedings
The Court of Chancery erroneously held that defendant/appellant
SIGA Technologies, Inc. breached a duty to negotiate a license in good
faith. The Court of Chancery then invented terms for the hypothetical
license the parties had never agreed on and imposed an unprecedented
remedy that gives to plaintiff/appellee PharmAthene, Inc. a 50% share of
the future profits on potentially billions of dollars of sales of a revolutionary smallpox drug, ST-246. The Court of ChanFHU\¶VMXGJPHQWlacks
factual support, is contrary to established law, and is entirely inequitable.
In two fully integrated contracts, PharmAthene and SIGA agreed
to spend 90 days endeavoring to negotiate a license agreement in accordance with a previously negotiated license agreement term sheet (the
³/$76´  LQ WKH HYHQW WKHLU SODQQHG PHUJHU IDLOHG WR FORVH  $IWHU WKH
merger terminated due in part to PharmAWKHQH¶VIDLOXUHWRUDLVHWKHQHcessary financing, negotiations ensued. SIGA expended extensive efforts
in drafting a comprehensive proposal on terms that accounted for recent
developments positively affecting the likely profitability of ST-246, but
PharmAthene refused to negotiate further, insisting that the LATS terms
were binding. The Court of Chancery rejected this contention and correctly recognized that the LATS itself did not constitute a binding contract to license ST-246. The Court of Chancery further recognized the
terms contained therein were neither binding nor intended to be binding.
Nevertheless, the Court of Chancery found that SIGA failed to
QHJRWLDWHLQJRRGIDLWKODUJHO\EHFDXVH6,*$¶VLQLWLDOSURSRVDOLQFOXGHG
terms that differed substantially from those contained in the non-binding
LATS. Relying on this purported breach, and additionally on the equitable theory of promissory estoppel, the Court of Chancery crafted and
imposed a remedial order, itself inventing contract terms never agreed to,
or even negotiated by the parties. Under this judicially made contract,
PharmAthene, whose expenditures in support of the development of STWKH&RXUWRI&KDQFHU\GHVFULEHGDV³de minimis´ZDVPDGHWKHEHneficiary of a highly lucrative arrangement that the parties themselves
never contemplated. PharmAthene need not make any financial contribution to bring ST-246 to market, yet is entitled to 50% of the net profit
on sales of ST-246 once $40 million of net profits are achieved.
Six opinions and orders of the Court of Chancery are at issue.1
1

The six opinions and orders described below are filed concurrently as
Exhibits A-F respectively.

x

On January WKH&RXUWRI&KDQFHU\GHQLHG6,*$¶VPotion
to dismiss the complaint. See Ex. A. In so doing, the Court of
Chancery erroneously held that Delaware law should apply, despite
the weighWRIERWKWKHSDUWLHV¶FRQGXFWDQGWKHUHOHYDQWDJUHHPHQWV
favoring New York.

x

On November   WKH &RXUW RI &KDQFHU\ GHQLHG 6,*$¶V
motion for partial summary judgment. See Ex. B. The Court of
Chancery held that PharmAthene might be able to establish specific
performance or expectation damages. The subsequent record utterly
fails to support either form of relief, which the Court of Chancery itself ultimately recognized even while imposing analogous relief.
Moreover, neither Delaware nor New York permits expectation
damages for the only purported wrongdoing, the alleged breach of an
agreement to negotiate in good faith.

x

The Court of Chancery issued its post-trial opinion on September 22,
2011. See Ex. C. The Court of Chancery incorrectly held that SIGA
EUHDFKHGWKHSDUWLHV¶FRPPLWPHQWWRQHJRWLDWHLQJRRGIDLWKWRZDUGV
a license agreement consistent with the LATS, notwithstanding
6,*$¶V H[WHQVLYH HIIRUWV WR QHJRWLDWH DQ DJUHHPHQW EDVHG RQ ZKDW
both parties, and the Court of Chancery, recognize were changed
economic circumstances. Despite having found that a fully integrated contract covered the subject matter, the Court of Chancery also
improperly awarded PharmAthene equitable relief in promissory
estoppel. The Court of Chancery then imposed its admittedly
unprecedented remedy and improperly awarded PharmAthene oneWKLUGRILWVDWWRUQH\V¶IHHVEDVHGRQWKHHUURQHRXVKROGLQJWKDW6,*$
had acted in egregious bad faith by proposing terms different from
those in the non-binding LATS.

x

On December   WKH &RXUW RI &KDQFHU\ GHQLHG 6,*$¶V
motion for reconsideration as to the extraordinarily excessive relief
imposed. See Ex. D.

x

Finally, the Court of Chancery issued a Letter Opinion and Final
Order and Judgment on May 31, 2012 by which it implemented the
contract that it earlier erroneously concluded that the parties would
have reached. See Exs. E & F. The Court of Chancery therein
determined what terms should apply with respect to no fewer than 30
discrete points over which the parties disagreed.

As SIGA demonstrates below, the Final Order and Judgment of
the Court of Chancery should be reversed in relevant part and judgment
HQWHUHGLQ6,*$¶VIavor.
2

Summary of Argument
1.
The Court of Chancery erred in holding that SIGA failed
to negotiate in good faith merely by adopting an initial negotiating
posture that differed substantially from the terms contained in an earlier
term sheet that the Court of Chancery correctly found was non-binding.

2.
The Court of Chancery erred in holding that SIGA was
HQULFKHG E\ 3KDUP$WKHQH¶V DVVLVWDQFH DQG WKDW 3KDUP$WKHQH LV FRQVequently entitled to relief under the doctrine of promissory estoppel where
enforceable and fully integrated contracts between the parties govern the
subject matter of the alleged obligations.

3.
The Court of Chancery erred in awarding unprecedented
relief that is not supported by law and that is inequitable given Pharm$WKHQH¶V de minimis costs in contributing WR WKH SDUWLHV¶ ZRXOG-be
collaboration.

4.
The Court of Chancery erred in awarding PharmAthene
a portion of its attorneys¶IHHVH[SHQVHV, and expert witness costs.

3

Statement of Facts
We present below the facts necessary to this appeal, as found by
the Court of Chancery, except where otherwise noted.
This dispute arises from a failed collaboration effort between
New York-based SIGA and Maryland-based PharmAthene in the development and marketing of a revolutionary smallpox drug owned and
developed by SIGA intended to prevent and treat infection even after
exposure to the virus. In 2005, when the parties first began discussing
collaboration, the safety, efficacy, and market potential for this drug
were uncertain. Nearly seven years later, the expectation is that the drug
may generate sales in the billions of dollars.
SIGA Acquires ST-246 and Begins Talks with PharmAthene
ST-246 is an orally available small-molecule drug intended for
the prevention and treatment of pathogenic orthopoxvirus diseases, including smallpox. Ex. C, at *2. SIGA acquired the technology for ST246 from another company called ViroPharma, Inc., at a time when its
viability and potential were unknown. Id. Although SIGA was hopeful
that ST-246 would eventually be profitable, there was a strong likelihood
that, like many other drugs in development, it would turn out to be
worthless. After acquiring ST-246, SIGA invested approximately
$500,000 in its development, but eventually concluded that it would
require an additional $16 million to bring the drug to market.
SIGA began discussions with PharmAthene regarding a possible
collaboration. Id DW   7KH SDUWLHV¶ LQLWLDO GLVFXVVLRQV IRFXVHG on a
license. In January 2006, the parties conducted negotiations in New
York for a non-ELQGLQJOLFHQVHDJUHHPHQWWHUPVKHHW WKH³/$76´ Id.
at *5; A1. The LATS contemplated a partnership pursuant to which
SIGA would grant a license for ST-246 ± many essential terms of which
were undefined and left to future negotiation between the parties ± in
exchange for which PharmAthene would fund research relating to ST246 based on a defined research and development budget, and pay an
upfront license fee of $6 million, including $2 million upfront,
$2.5 million to be paid 12 months after execution of a license agreement
if certain events occurred, and $1.5 million after SIGA obtained financing in excess of $15 million. A2. The LATS also provided for milestone
payments totaling $10 million, for annual royalty payments to SIGA of
between 8% and 12% of yearly net sales, and for payments to SIGA of
50% of any amounts by which net margin exceeds 20% on sales to the
U.S. government. Ex. C, at *5; A3.
4

,PSRUWDQWO\ WKH /$76 VWDWHG RQ LWV IDFH WKDW LW ZDV ³1RQ%LQGLQJ´A1. PharmAthene acknowledged that these words were used
to connote that the terms of the /$76 ZHUH ³RSHQ IRU QHJRWLDWLRQ´
A806 (Richman).2 The Court of Chancery correctly found that the LATS
was non-binding because the parties did not intend it to be binding and it
lacked essential terms. Ex. C, at *15-16, *17-18.
PharmAthene SKLIWVWKH3DUWLHV¶'LVFXVVLRQVfrom a License
Agreement to a Merger Agreement and Bridge Loan Agreement
While the terms of the LATS were still unresolved and being
negotiated, PharmAthene decided that it would rather pursue a merger
agreement with SIGA. The parties negotiated a non-binding Merger
Agreement Term Sheet, which provided that a definitive merger agreement would require the parties to negotiate a license for ST-246 for an
exclusive period of 90 days in the event the definitive merger agreement
was terminated. A7.
The parties proceeded to negotiate a Bridge Loan Agreement and
D 0HUJHU $JUHHPHQW WKH\ PHW LQ WKH 1HZ <RUN RIILFHV RI 6,*$¶V
largest stockholder to do so. Ex. C, at *6. First, on March 20, 2006, the
parties entered into the Bridge Loan Agreement to provide short-term
financing to SIGA. Under its terms, PharmAthene would loan SIGA
$3 PLOOLRQ IRU ³ L expenses directly related to the development of [ST246], (ii) expenses relating to the Merger, and (iii) corporate overKHDG´
A56 ³%ULGJH /RDQ $JUHHPHQW´  § 2.6. The Bridge Loan Agreement
requires WKHSDUWLHVLQWKHHYHQWDPHUJHULVQRWFRQVXPPDWHGWR³QHJo2

)RUWKH&RXUW¶VFRQYHQLHQFHZHLGHQWLI\WKHIROORZLQJWULDOZLtnesses
whose testimony is cited in this brief: Eric Richman, the current President and CEO of PharmAthene, and the Vice President of Business
Development and Strategic Planning during 2005-2006 (A803); Dennis
Hruby, the Chief Scientific Officer at SIGA (A784); David Wright, the
President and CEO of PharmAthene until April 2010 (A828); Valerie
Riddle, Vice President and Medical Director at PharmAthene in 20052006 (A813); Wayne Morges, Senior Vice President of Regulatory
Affairs and Quality at PharmAthene (A796); James Grayer, an attorney
at Kramer Levin, counsel for SIGA (A782); Donald Drapkin, Vice
&KDLUPDQDW0DF$QGUHZV )RUEHV 6,*$¶VODUJHVWVtockholder) during
the relevant period (A762); Steven Fasman, Senior Vice President Law
at MacAndrews (A765); .HLWK 8JRQH 6,*$¶V GDPDJHV H[SHUW $ 
DQG 7KRPDV .RQDWLFK 6,*$¶V &KLHI )LQDQFLDO 2IILFHU DQG WKHQ-acting
CEO in 2005-2006 (A793). Citations to trial testimony identify the witness in parentheses following the citation to the appendix.
5

tiate in good faith with the intention of executing a definitive license
DJUHHPHQWLQDFFRUGDQFHZLWKWKHWHUPVVHWIRUWKLQWKH>/$76@´ A47
§ 2.3(a).
At trial, PharmAthene contended that it provided the Bridge
Loan in reliance on an alleged agreement that PharmAthene would have
a continuing relationship with respect to ST-246. Ex. C, at *7. In fact,
however, the Bridge Loan Agreement was a fully integrated and
standalone document, and it specifically contemplated that the parties
could ultimately fail to reach an agreement with respect to their collaboration. A47 §§ 1.1, 7.9; A807 (Richman). For example, the Bridge Loan
Agreement provided a maturity date of two years from the date of the
loan if no merger or execution of a definitive license agreement occurred
(A47 §   DQG LW ZDV VHFXUHG E\ WKH HQWLUHW\ RI 6,*$¶V DVVHWV A47
§ 2.3(e)). The Bridge Loan Agreement also included an integration
clause, which provided that it, together with its supporting notes and
seFXULW\ GRFXPHQWV ³UHSUHVHQW WKH DJUHHPHQW RI WKH ,VVXHU >6,*$@ DQG
+ROGHU >3KDUP$WKHQH@ ZLWK UHVSHFW WR WKH VXEMHFW PDWWHU KHUHRI´  A47
§ 7.9. The obligation to negotiate exclusively was limited to 90 days.
A47 § 2.3(a). Nowhere in the Bridge Loan Agreement is there any
language that could be interpreted to require the parties to enter into a
license agreement should such negotiations fail. The Bridge Loan
Agreement designated New York law as the governing law for it and the
related purchase documents. A47 § 7.11.
Second, the parties entered into the Merger Agreement on
June 8, 2006. A119 ³0HUJHU$JUHHPHQW´ 7KH0HUJHU$JUHHPHQWKDG
a drop-dead date of September 30, 2006, which meant that if the parties
failed to close the merger before that date, the party not responsible for
the failure to close could terminate the Merger Agreement. A119
§ 12.1(a)(v). In the event of termination, the Merger Agreement, like the
Bridge Loan $JUHHPHQW SURYLGHG WKDW WKH SDUWLHV ZRXOG ³QHJotiate in
good faith with the intention of executing a definitive License Agreement
LQDFFRUGDQFHZLWKWKHWHUPVVHWIRUWKLQWKH>/$76@´A119 § 12.3. As
in the Bridge Loan Agreement, the obligation to negotiate exclusively
was limited to 90 days. A119 § 12.3. Thus, like the Bridge Loan
Agreement, the Merger Agreement specifically contemplated that the
parties might fail to reach any final accord at all. The Merger Agreement
designated Delaware law. A119 § 13.5.
With Minimal PharmAthene Help,
ST-246 Achieves Significant Milestones
In the summer of 2006, after the Bridge Loan and Merger
Agreements were signed, ST-246 achieved several significant mile6

stones. A clinical trial organization agreed to perform the first human
test of ST-246, the results of which indicated that ST-246 was safe and
well-tolerated by the human volunteers at all tested orally administered
doses. A687; A760. SIGA also received funding from the National
Institutes of Health ³1,+´ to develop ST-246. Most importantly, ST246 was shown to provide 100% protection against smallpox in a primate
WULDO ZKLFK ZDV DQ HQRUPRXVO\ SRVLWLYH UHVXOW FRQFHUQLQJ WKH GUXJ¶V
potential efficacy. Ex. C, at *8-9; A603. These developments ± each of
which could have turned out otherwise ± meaningfully enhanced the
potential value of ST-246.
Meanwhile, PharmAthene provided minimal assistance to SIGA.
A829 (Wright); A802-04 (Richman); A798-800 (Morges); A593; A671;
A814-15, A815, A816-17, A823-24 (Riddle, testifying that PharmAthene
was limited in its ability to participate in any aspect of regulatory
approval but quality management); A785, A786, A787, A790-91, A792
(Hruby). Although PharmAthene now claims that its assistance was
critical to ST-¶VGHYHORSPHQWLQIact its assistance was largely unsolicited and of limited or no help to SIGA. A819-22 (Riddle, testifying
that SI*$ KDG DFKLHYHG 1,+ DSSURYDOV ZLWKRXW 3KDUP$WKHQH¶V KHOS
that PharmAthene had provided SIGA an old Power Point presentation
for SIGA to use in its pitch to the NIH concerning quality control and
quality assurance issues, that PharmAthene did not present at the NIH
reverse site regulatory visit, and that PharmAthene was excluded from
the private afternoon session); A673&RQVLVWHQWZLWK6,*$¶VXncontestHG H[SHUW¶V UHSRUW WKH &RXUW RI &KDQFHU\ IRXQG WKDW 3KDUP$WKHQH
H[SHQGHG RQO\ ³D IHZ KXQGUHG WKRXVDQG GROODUV´ LQ SHUIRUPLQJ WKHVH
services.3 Ex. C, at *35.
PharmAthene Is Unable to Complete the Merger
At the same time that ST-246 was passing its milestones, PharmAthene attempted but failed to secure an additional $25 million in private
equity funds necessary for PharmAthene to complete the merger. A808
(Richman). By September 30, the Merger AgreePHQW¶VGURS-dead date,
PharmAthene had still not succeeded in raising the necessary funding,
DQG KDG HQFRXQWHUHG ³VLJQLILFDQW>@´ GHOD\V LQ SUeparing SEC-compliant
audited financials, which were required of PharmAthene for the merger
to close. A808 (Richman); A783 (Grayer). PharmAthene requested an
3

SIGA presented uncontroverted evidence at trial that PharmAthene
incurred out-of-pocket expenses relating to ST-246 between January 26,
2006 and December 20, 2009 of approximately $205,000. A827
(Ugone); A590.
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extension of the Merger Agreement in order to remedy its failures. A808
5LFKPDQ   6,*$¶V ERDUG RI GLUHFWRUV KRZHYHU FRQFOXGHG WKDW WKH
ERDUG¶VILGXFLDU\REOLJDWLRQVWR6,*$DQGLWVVWRckholders precluded the
board from granting the extension, and it therefore declined to do so.
A763-64 (Drapkin). PharmAthene conceded, as the Merger Agreement
required it to do, that SIGA had the right to so decline. A808 (Richman).
SIGA notified PharmAthene that it was terminating the Merger Agreement pursuant to Section 12.1(a). A283. Subsequently, on October 23,
SIGA repaid the entire $3 million due on the Bridge Loan Agreement
with interest. A759.
PharmAthene Refuses to Negotiate
After the Merger Agreement was terminated, the parties began
negotiations toward a definitive license agreement. For its part, PharmAthene sent SIGA a six-page proposed license agreement that was little
more than the LATS, with the addition of signature blocks. A284; compare A1; A767-68 )DVPDQ ,QUHVSRQVHWR3KDUP$WKHQH¶VLQFRmplete
effort and in light of the fact that the LATS had contemplated a partnership, SIGA proposed that the parties discuss a more comprehensive
agreement, and that their collaboration now proceed in the form of the
partnership to which the LATS referred. A675; A760-770 (Fasman).
PharmAthene agreed that it would be willing to consider a different deal
structure and profit split, and acknowledged that the changed circumstances in the eight months since the LATS had been drafted might merit
changes to the economic terms originally discussed. A403; A601; A772
(Fasman); A809-10 (Richman); A794 (Konatich); Ex. C, at *10, *20,
 ³2OVWHLQ >RXWVLGH FRXQVHO WR 3KDUP$WKHQH@ UHVSRQGHG WKDW  . .
PharmAthene would consider economic terms somewhat different than
WKRVHLQFOXGHGLQWKH/$76´ 
PharmAthene asked that SIGA draft a full LLC Agreement raWKHU WKDQ D WHUP VKHHW UHIOHFWLQJ 6,*$¶V LQLWLDO SURSRVDO  A401; A772
(Fasman). Expending tremendous time, effort, and cost, SIGA and its
outside counsel drafted a detailed 102-page LLC Agreement. A291 (the
³'UDIW //&$JUHHPHQW´ 7KH'UDIW//&$JUHHPHQWWRRNLQWRDFFRXQW
the recent increase in market value of ST-246 and the promising trial
results obtained in the interim by SIGA without any significant help from
PharmAthene. Thus, its draft proposed an increase in upfront payments
owed by PharmAthene to SIGA from $6 million to $100 million, an increase in royalty percentages owed to SIGA, and retention by SIGA of
50% of any remaining profit. Ex. C, at *10; A343, 351-52. SIGA intended the Draft LLC Agreement to be a starting point for negotiating an
agreement, and expected that PharmAthene would respond to it as such.
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A773, A776, A777 (Fasman).
As PharmAthene requested, SIGA submitted the Draft LLC
Agreement to PharmAthene on November 21, 2006. A291. Despite
having previously insisted that SIGA draft a full-fledged agreement
(A772 (Fasman)), PharmAthene blind-sided SIGA by taking the position
that it considered the terms in the LATS to be fixed ± and binding ± contrary to the prior negotiations (A779 (Fasman); A794 (Konatich); A601).
PharmAthene then maintained that it would diverge from the LATS only
on the issue of profit-sharing, and only on the condition that SIGA
consent to a final agreement that was otherwise the same as the LATS.
A779 (Fasman). Subsequently, PharmAthene confirmed that it would
not agree to any change in the upfront and milestone payments provided
for in the LATS. A601.
PharmAthene took those positions despite the fact that the parties had not completed their negotiation and the obvious fact that the
/$76ODFNHGVLJQLILFDQWPDWHULDOWHUPVVXFKDV³GHILQHGIXQGLQJREOigations, details as to the structure, composition and dispute resolution
procedures for the joint research and development committee, or any
other committees necessary for the development and commercialization
of ST-246; delineation of the patent prosecution and infringement responsibilities of the parties; minimum sales or diligence obligations; and,
if a partnership was contemplated, provisions detailing the structure of
VXFKDQDUUDQJHPHQW´ Ex. C, at *17. SIGA reiterated that it wished to
continue negotiations of a definitive agreement RQ WHUPV ³WKDW DUH IDLU
UHDVRQDEOH DQG FRPPHUFLDOO\ VHQVLEOH´ ZLWKRXW SUHFRQGitions. A401;
A405. But PharmAthene ± rather than engaging in negotiations, providing comments on the Draft LLC Agreement or even simply making a
counter-proposal ± instead filed suit against SIGA before the 90-day
exclusivity period had expired. A780 (Fasman); A812 (Richman, acknowledging that PharmAthene could have sought to negotiate the various aspects of the proposal to which it objected but did not do so). Thus,
PharmAthene took the position ± which even the Court of Chancery rejected ± that the LATS was binding, and terminated the negotiations.
The Court of Chancery Litigation
In its initial complaint filed on December 20, 2006, PharmAthene alleged that SIGA had breached its obligation to negotiate in
good faith in accordance with the terms set forth in the LATS and had
accordingly failed to execute a license agreement with respect to ST-246.
PharmAthene requested that the Court of Chancery order SIGA to enter
into DOLFHQVHDJUHHPHQWDQGVRXJKWGDPDJHVIRU6,*$¶VSXUSRUWHGFRntractual breaches and for promissory estoppel and unjust enrichment
9

based on the assistance that PharmAthene had allegedly provided to
SIGA during the pendency of the proposed merger.
SIGA moved to dismiss the complaint on January 9, 2007. On
January   WKH &RXUW RI &KDQFHU\ GHQLHG 6,*$¶V PRWLRQ WR GLsmiss. According to the Court of Chancery, PharmAthene could conceivably show that the parties had intended the LATS to be binding, that the
LATS contained all material and essential terms, and that PharmAthene
was entitled to the relief it sought. The Court of Chancery further ruled,
incorrectly, that Delaware law applies to the parWLHV¶GLVSXWHEHFDXVHWKH
Merger Agreement ± which the parties had terminated ± designated Delaware law, because the Merger Agreement was the last-in-time of the
agreements between the parties, and because, in the Court of ChanFHU\¶V
erroneous view, the scope of the Merger Agreement was broader than
that of the Bridge Loan Agreement, which designated New York law.
After extensive discovery, PharmAthene filed an amended complaint on May 5, 2009. PharP$WKHQH¶V amended complaint added no
new facts, claims, or requests for relief. Instead, it added only the theory
that any allegedly unreasonable deviation from the LATS constituted a
breach of the good faith duty.
On March 19, 2010, SIGA moved for partial summary judgment
declaring that (i) because the LATS did not include all of the essential
terms of a license agreement and was therefore not binding, PharmAthene was not entitled to an award of specific performance, and (ii) an
award of expectation damages would in any event be speculative. The
&RXUWRI&KDQFHU\GHQLHG6,*$¶VPRWLRQIRUSDUWLDOVXmmary judgment
on November 23, 2010. The Court of Chancery held that there was an
issue of fact as to whether the LATS was a binding contract, and that,
although unlikely, PharmAthene could conceivably show entitlement to
expectation damages under an ordinary breach of contract theory. In its
ruling, the Court of Chancery correctly held that PharmAthene was not
HQWLWOHGWRDQ\IRUPRISDWHQWGDPDJHVLQFOXGLQJD³UHDVRQDEOHUR\DOW\´
as such damages are available only in actions for patent infringement,
and this case was not such an action.
The Court of Chancery held an eleven-day trial between January 3 and 21, 2011, during which PharmAthene put forth at least eight
alternative damages models varying from $402 million to $1.017 billion
in expectation damages. A1044. In its post-trial opinion issued on September 22, 2011, the Court of Chancery correctly held that the LATS,
and the terms therein, are not binding, either standing alone or as attached to the Bridge Loan Agreement or the Merger Agreement. Specifically, the Court of Chancery held that the LATS is not binding because:
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(1) it lacked essential terms; and (2) the parties did not intend it to be
binding. The Court of Chancery also held that the parties did not intend
³WR UHTXLUH WKDW DQ\ ODWHU IRUPDO DJUHHPHQW LQFOXGH H[DFWO\ WKH VDPH
WHUPV DV WKH /$76´ Ex. C, at *14-18. The Court of Chancery found
thaWWKHSDUWLHVDUHQRWERXQGE\WKH/$76¶VSURYLVLRQVWKDW6,*$JUDQW
PharmAthene a license to ST-246, that PharmAthene is not required to
pay an upfront license fee, and that the parties are not bound by the
royalties schedule laid out in the LATS. The Court of Chancery additionally held that PharmAthene is not entitled to specific performance of
the obligation to negotiate in good faith, and correctly rejected all of
3KDUP$WKHQH¶VSURRIRIH[SHFWDWLRQGDPDJHVDVVSHFXOative. Id. at *3537. The Court of Chancery also rejected the unjust enrichment claim
because PharmAthene did not put on evidence of the value of the services it rendered. See id. at *28-29.
The Court of Chancery, however, incorrectly concluded that
SIGA breached its obligation to negotiate in good faith with the intention
of executing a definitive license agreement under § 2.3 of the Bridge
Loan Agreement and under § 12.3 of the Merger Agreement. This
conclusion is erroneous as a procedural matter because PharmAthene
waived it by failing to make this argument in its opening post-trial brief.
It is erroneous as a substantive matter because SIGA made every effort to
negotiate with PharmAthene in good faith, and because it cannot be the
case that merely proposing terms that differ from a non-binding
preliminary agreement to agree constitutes bad faith. Having already
found breach of contract, the Court of Chancery further held, contrary to
law, that PharmAthene was additionally entitled to relief on the quasicontractual basis of promissory estoppel.
The Court of Chancery then awarded a massive remedy it styled
D³FRQVWUXFWLYHWUXVW´RUDQ³HTXLWDEOHSD\PHQWVWUHDP´LQDQDWWHPSWWR
side-step the problem that expectation damages were too speculative.4
The Court of Chancery, without imposing any obligations on PharmAthene to make any upfront payment or contribute in any way to the development, marketing, or commercialization of ST-246, granted PharmAthene a royalty-OLNH ³HTXLWDEOH SD\PHQW VWUHDP´ HTXDO WR KDOI RI DOO
profits on the sale of ST-246 in excess of $40 million for ten years. The
4

The equitable payment stream awarded is also similar to a patent
measure of damages, which the Court of Chancery had earlier rejected in
its summary judgment opinion because such damages are available only
as a remedy for patent infringement. Ex. B, at *13. The Court of ChanFHU\¶VDZDUGRIZKDWDUHHIIHFWively patent damages here is likewise an
attempt to side-step the requirements for such relief.
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Court of Chancery itself recognized that this form of relief is unprecedented, see Ex. C, at *33, *38- ³$GPLWWHGO\WKHUHLVOLWWOHSUHcedent to
aid this Court in fashioning an appropriate remedy . . . ´ ³>V@XFK D
remedy would operate somewhat similarly to an award of a constructive
trust or of an equitable lien . . .´), and that it departs from anything the
parties had discussed. See Ex. E, at *3, *4.
In awarding this relief, the Court of Chancery effectively created
a contract where there had been no meeting of the minds. The Court of
Chancery speculated that, had the parties engaged in good faith negotiations, they would have agreed to an increase in upfront and milestone
payments to $40 million, and to a 50-50 profit split ± without regard to
any of the other myriad terms necessary to the formation of a binding
contract. Even assuming PharmAthene is entitled to a remedy, and it is
not, the relief ordered is dangerously speculative and a vast overreach of
the Court RI &KDQFHU\¶V HTXLWDEOH SRZHUV when a remedy at law was
available.
The relief is also unsupported by the record evidence. For instance, there are contemporaneous communications from PharmAthene
that it would not consider the 50-50 profit split (A403), and would not
agree to any increase in the upfront or milestone payments (A601). Nor
was there any evidence that PharmAthene even had the ability to raise
$40 million in upfront and milestone payments; indeed, the Merger
Agreement had not closed in part EHFDXVH RI 3KDUP$WKHQH¶V IDLlure to
raise only $25 million a little more than two months previously. Had
SIGA proposed to PharmAthene precisely the terms that the Court of
Chancery found PharmAthene would have accepted, the evidence plainly
indicates that PharmAthene would have walked away, given its late-inthe-day insistence on the terms of the LATS and the more than 30 disputes over terms that occurred while briefing the form of final order.5
Finally, the Court of Chancery also erroneously awarded PharmAthene one-WKLUG RI LWV UHDVRQDEOH DWWRUQH\V¶ IHHV H[SHQVHV DQG H[SHUW
witness costs, based both on a fee-shifting provision in the Bridge Loan
Agreement and the erroneous conclusion that SIGA acted in bad faith.
5

Nor is there evidence that SIGA, acting in good faith, would have
accepted these terms. At most, the record indicates that SIGA floated the
idea of an upfront payment from PharmAthene in the range of $40-45
million, which says nothing of milestone or other payments that SIGA
might require from PharmAthene (A771 (Fasman), A679), and there was
no evidence whatsoever that SIGA would agree to a 50-50 profit split
with such an upfront payment.
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On December   WKH &RXUW RI &KDQFHU\ GHQLHG 6,*$¶V
motion for reconsideration as to the relief imposed. Subsequently, the
parties proceeded for months to dispute the form of final order implementing the remedy the Court of Chancery had awarded in its post-trial
opinion. Because the hypothetical agreement on which the Court of
Chancery based its remedy failed to address, among other things, how to
FDOFXODWH³QHWSURILWV´ZKLFKLQWXUQUHTXLUHGUHVROXWLRQRImany essential terms necessary to craft an implementing order, and because the
parties had never reached an agreement on those terms, the Court of
Chancery asked the parties to agree, if possible, on the necessary
language. The parties were unable to agree on the form of final order,
and, as the Court of Chancery QRWHG GLVDJUHHG RQ ³QR OHVV WKDQ WKLUW\
GLVFUHWHSRLQWV´Ex. E, at *1. Between December 2011 and the end of
February 2012, the parties submitted competing draft final orders, as well
as briefing and letters in support of their respective drafts. The Court of
Chancery issued a Letter Opinion and Final Order and Judgment on
May 31, 2012, in which it determined as to each point how it believed
the parties should have agreed.
As we demonstrate below, the Court of Chancery erred in
holding: (1) that SIGA failed to negotiate in good faith; (2) that PharmAthene is entitled to relief under the doctrine of promissory estoppel;
(3) that PharmAthene was entitled to unprecedented and excessive relief
that provides a windfall to PharmAthene without its having contributed,
or being required to contribute, to the success of ST-246; and (4) in
DZDUGLQJ 3KDUP$WKHQH DWWRUQH\V¶ IHHV H[SHQVHV DQG H[SHUW ZLWQHVV
costs.
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Argument
I.

SIGA Did Not Breach Its Obligation to Negotiate in Good Faith.

A.
Question Presented: Did the Court of Chancery
err in holding that SIGA breached an obligation under the Bridge Loan
and Merger Agreements to negotiate in good faith? This issue was preserved for appeal. (See A1112-1116; A1133 n.1.)
B.
Standard of Review: Determinations of fact are
reviewed for abuse of discretion. Reserves Dev. LLC v. Crystal Props,
LLC, 986 A.2d 362, 367 (Del. 2009). Legal conclusions are reviewed de
novo. Id.; Bank of N.Y. Mellon Trust Co., N.A. v. Liberty Media Corp.,
29 A.3d 225, 236 'HO 7KH&RXUWRI&KDQFHU\¶VILQGLQJVRIIDFW
are largely undisputed for the purposes of this appeal. The conclusion
WKDW 6,*$¶V FRQGXFW DPRXQWHG WR D EUHDFK RI LWV GXW\ WR QHJRWLDWe in
good faith is wrong as a matter of law. The standard of review is thus de
novo.
C.
Merits: The Court of Chancery erroneously held
WKDW 6,*$ EUHDFKHG LWV REOLJDWLRQV WR ³QHJRWLDWH LQ JRRG IDLWK ZLWK WKH
intention of executing a definitive license agreement in accordance with
WKH WHUPV VHW IRUWK LQ WKH >/$76@´ XQGHU § 2.3 of the Bridge Loan
Agreement and § 12.3 of the Merger Agreement. Ex. C, at *19, *22.
The Court of Chancery based this conclusion solely on the grounds that
the terms SIGA initially proposed in the fall of 2006 in connection with
negotiating a license agreement differed substantially from those set
forth in the non-binding LATS. Id. at *22. In doing so, the Court of
Chancery disregarded the undisputed fact that, even as PharmAthene
acknowledged, the economic circumstances surrounding ST-246 had
materially changed in between the time of the LATS and the failed negotiation at issue. It is also true that no record evidence suggests that SIGA
ever insisted on particular terms or indicated that it was inflexible, that
there was any trick or artifice in the negotiations, and that SIGA did anything other than honor its obligation to negotiate exclusively with PharmAthene. See Ex. C, at *21-22.
The Court of Chancery¶VUXOLQJLVHUURQHRXVIRUVHYHUDOUHDVRQV
First, as a procedural matter, PharmAthene waived its argument that
SIGA breached an obligation to negotiate in good faith by failing to raise
it in its post-trial opening brief. Emerald Partners v. Berlin, 2003 WL
DW  'HO&K$SU  XSKROGLQJWKHFRXUW¶VUHIXVDO
WR ³Fonsider [a] contention because it had never been advanced in any
EULHI´ DII¶G, 840 A.2d 641 (Del. 2003); Williams v. White Oak Builders,
Inc., 2006 WL 1668348, at *6 n.95 (Del. Ch. June 6, 2006) (plaintiff
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³ZDLYHGDQ\FODLPIRUQHJOLJHQWPLVUHSUHVHntation . . . by not addressing
it in her opening post-WULDOEULHI´ DII¶G, 913 A.2d 571 (Del. 2006). As
the Court of Chancery noted, PharmAtheQH ³EULHIHGLWVDUJXPHQWV DVLI
the failure to implement the LATS itself, rather than the failure to
negotiate in good faith, were the relevant wronJ´ Ex. C, at *30 n.169.
Because PharmAthene addressed this argument only in its reply, it was
not properly considered by the Court of Chancery.6
6HFRQG WKH &RXUW RI &KDQFHU\¶V UXOLQJ LV HUURQHRXV RQ WKH
merits because it canQRW EH VTXDUHG ZLWK WKH &RXUW RI &KDQFHU\¶V RZQ
conclusion that the LATS was not binding, even as incorporated into the
Bridge Loan and Merger Agreements. Id. at *14- ³3KDUP$WKHQH
either has conceded that the LATS standing alone is nonbinding or has
failed to prove by even a preponderance of the evidence that when the
parties negotiated the LATS in January 2006 they intended it to constitute a binding license agreement.´ idDW  ³DVRI>-DQXDU\ 26, 2006,
the date of the last iteration of the LATS], the parties did not intend the
LATS to be binding.´); id. at *16 (WKHSDUWLHV³GLGQRWLntend the LATS
as attached to these agreements . . . to require that any later formal
agreement include exactly the same terms as the LATS.´  id. at *18
³[a] reasonable negotiator . . . would not have concluded that the LATS
. . . manifested agreement on all of the license terms that SIGA and
PharmAthene regarded as essential.´ 
Where parties do not intend a preliminary agreement as to final
contract terms to be binding, revisiting such negotiations cannot be a
breach. See ,QW¶O(TXLW\&DSLWDO*URZWK)XQG/3v. Clegg, 1997 WL
208955, at *9 (Del. Ch. Apr. 22, 1997) (finding agreement as to price
was not binding because other material terms remained outstanding and
³WKHODZRIFRQWUDFWVKDVORQJUHIOHFWHGWKHLQWHUGHSHQGHQWQDWXUHRIWKH
specific terms of a contract under negoWLDWLRQ´ Phx. Mut. Life Ins. Co.
v. 6KDG\*URYH3OD]D/WG3¶VKLS, 734 F. Supp. 1181, 1186-89 (D. Md.
1990). VS&A Communications Partners, L.P. v. Palmer Broad. Ltd.,
1992 WL 339377 (Del. Ch. Nov. 16, 1992), is instructive.7 In that case,
6

The Court of Chancery incorrectly found that PharmAthene had raised
WKLV DUJXPHQW LQ LWV RSHQLQJ EULHI FLWLQJ D IRRWQRWH LQ 3KDUP$WKHQH¶V
brief. See Ex. C, at *19 n.116. But that footnote instead argued that the
LATS was made binding by the Bridge Loan Agreement and the Merger
Agreement. A1025 n.47.
7

While New York law applies to this action, (see, infra, pp. 20-22) it
does not require a different result on this issue than Delaware law. It is
similarly plain under New York law that a party does not breach its obligation to negotiate in good faith by taking a position that differs from a
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the Court of Chancery explained:
What is critical . . . is not whether the parties had in fact reached
agreement on all material terms of a sale or not. What is critical
is whether the parties reached an agreement to be bound with
respect to those material terms . . . [While defendant] continue[d] to have obligations to [plaintiff] ± not to negotiate with
others, etc. ± it had . . . no legal duty to commit itself legally to
terms it had earlier negotiated (e.g., price) but had expressly not
bound itself to legally. . . . Markets change. Negotiating a complex transaction is always subject to the risk that a material
change in a relevant market will suddenly make a proposed deal
uneconomic from one side of the transaction or the other. That
risk inevitably exists until a party is legally bound.
VS&A CommF¶Qs, 1992 WL 339377, at *10, *17.
(YHQWDNLQJLQWRDFFRXQWWKHSDUWLHV¶DJUHHPHQWWRQHJRWLDWH³LQ
DFFRUGDQFH ZLWK WKH WHUPV´ VHW IRUWK LQ WKH /$76, given the Court of
&KDQFHU\¶V KROGLQJ WKDW QHLWKHU WKH /$76 QRU WKH WHUPV WKHUHLQ ZHUH
binding (Ex. C, at *16), it cannot be that the ³JRRG IDLWK´ REOLJDWLRQ
UHTXLUHG WKDW ³DQ\ IXWXUH OLFHQVe would contain terms substantially
simLODUWRWKH/$76´DVWKH&RXUWRI&KDQFHU\DOVRFRQFOXGHGEx. C, at
*22. The economic conditions surrounding ST-246 had changed dramatically from those when the non-binding LATS was drafted. As explained
above, by November 2006 ST-246 had achieved promising results in
human and primate trials, significantly increasing the likely value of ST246, and SIGA had received funding to develop the drug. It would be a
³UDGLFDO LQWHUSUHWDWLRQ´ RI WKH QRQ-binding LATS and a deviation from
well-settled law to hold that SIGA was limited in the negotiations from
revisiting the terms in the LATS. See VS&A CommF¶Qs, 1992 WL
 DW  ZRXOG EH ³UDGLFDO LQWHUSUHWDWLRQ´ RI SUHOLPLQDU\ QRQbinding agreement to find that terms therein were binding).
Third, the Court of Chancery expressly found that, in light of the
changed circumstances, PharmAthene would have accepted terms different from those contained in the LATS. Specifically, the Court of Chancery found that PharmAthene offered to split 50-50 the profits from ST246 (as opposed to paying SIGA a royalty of 8-12% on net sales, as provided for in the LATS), and that PharmAthene would have agreed to an
increase in the upfront and milestone payments from $16 million, in the
preliminary term sheet. See, e.g., Bernstein v. Felske, 143 A.D.2d 863,
865 (N.Y. App. Div. 1988).
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LATS, to $40 million. Ex. C, at *38 n.228. SIGA does not agree with
that determination. But by concluding that the resulting contract, had the
SDUWLHV QHJRWLDWHG LQ JRRG IDLWK ³ZRXOG KDYH UHVXOWHG LQ WHUPV QR OHVV
favorable to PharmAthene than the 50/50 profit split it already had
mentioned and an increase in the upfront and mileVWRQH SD\PHQWV´ WKH
Court of Chancery implicitly recognized that SIGA had the right to negotiate for ± and insist on ± terms materially different from the LATS and
reflective of the changed outlook for ST-246. Id. at *16, *38.
,QGHHG LI 6,*$¶V RSHQLQJ SURSRVDO GLIIHUHG VLJQLILFDQWO\ IURP
the terms in the LATS, so, too, did the contract that the Court of
&KDQFHU\ FUDIWHG IRU WKH SDUWLHV  7KH ³DJUHHPHQW´ HPERGLHG LQ WKH
Court of ChancHU\¶V UHOLHI JUHDWO\ LQFUHDVHG IURP  million to
$40 million) the upfront and milestone payments from PharmAthene to
SIGA, PDGHWKRVH³SD\PHQWV´QRWLRQDOE\QHYHUUHTXLULQJ3KDUP$WKHQH
to actually pay anything, and completely changed the royalty payment
scheme into a 50-50 profit sharing. Id. at *38. The Court of Chancery
acknowledged WKDWLWDUULYHGDWWKRVHWHUPVEDVHGRQWKH³URXJKO\WKUHHIROG´Lncrease in ST-¶VPDUNHWSRWHQWLDOId. at *40. Given the Court
RI &KDQFHU\¶V KROGLQJV WKDW 6,*$ FRXOG SURSRVH GLIIHUHQW WHUPV LW LV
erroneous to conclude that SIGA breached the contract merely by proposing terms that varied materially from the LATS ± particularly where
they were part of a first proposal, where SIGA was fully prepared to
negotiate all of the terms, and where the other side refused to do so in the
erroneous belief that the LATS was binding.
0RUHRYHU DV D SROLF\ PDWWHU WKH &RXUW RI &KDQFHU\¶s remedy
injects ambiguity into what should be a simple matter of contract interpretation. According to the Court of Chancery, even though the parties
were not bound by the terms of the LATS (id. at *16), SIGA¶VURRPIRU
negotiating a final agreement was nonetheless restricted to an indeterminate extent because it was constrained to negotiate terms ³substantially
similar to the LATS.´ Id. at *22. Under this reasoning, SIGA apparently
risked breaching its obligation to negotiate in good faith if it proposed
terms that differed to some unspecifiable extent from what was set forth
LQWKH/$766XFKDUHVXOWLVGDQJHURXVFRQWUDU\WR'HODZDUH¶VLQWHUHVW
in permitting the businesses incorporated here to contract freely, and not
supported by precedent. See, e.g., VS&A CommF¶Qs, 1992 WL 339377,
at *9 (obligation to negotiate in good faith encompassed only obligation
to negotiate exclusively for the specified time frame); id. at *10 (party
KDGQR³legal duty´WRFRPPLWLWVHOIWRWHUPVHDUOLHUQHJRWLDted but that it
had expressly not bound itself to). Nor should it be the case that where,
DVKHUHDFRXUWGLVOLNHVRQHSDUW\¶VLQLWLDOQHJRWLDWLQJSRsture, that party
can be forced to relinquish half of its profits, receiving nothing in return.
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II. Promissory Estoppel Provides No Basis for Relief
A.
Question Presented: Did the Court of Chancery
err in holding that PharmAthene was entitled to relief on the equitable
JURXQGVRISURPLVVRU\HVWRSSHOZKHUHWKHSDUWLHV¶UHODWLRQVKLSZDVJRverned by a series of fully executed contracts? This issue was preserved
for appeal. (See A867-70; A904-906; A956-958; A1117-1118; A1133
n.1.)
B.
Standard of Review: The facts relevant to promissory estoppel are uncontested on appeal. The Court of Chancery misapplied settled principles of Delaware law, which this Court reviews de
novo. Olson v. Halvorsen, 986 A.2d 1150, 1159 (Del. 2009).
C.
Merits: Promissory estoppel does not apply
EHFDXVH WKH SDUWLHV¶ UHODWLRQVKLS LV JRYHUQHG E\ WZR YDOLG, enforceable,
integrated contracts ± the Bridge Loan Agreement and the Merger
Agreement ± DQG6,*$¶VSURPLVHWRQHJRWLDWHLQJRRGIDLWKZDVLQFRUSorated into both of those contracts. A47; A119.
Where a promise is the subject of a contract, promissory estoppel
simply does not apply. *HQHQFRU ,QW¶O ,QF v. Novo Nordisk A/S, 766
A.2d 8, 12 (Del. 2000) (³SURPLVVRU\HVWRSSHO analysis is not applicable
to casHV LQ ZKLFK WKH DOOHJHG SURPLVH LV VXSSRUWHG E\ FRQVLGHUDWLRQ´ 
Moreover, promissory estoppel is inapplicable where, as here, a contract
contains an enforceable integration clause that precludes oral modifications. Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings
LLC, 2010 WL 3258620, at *13 (Del. Ch. Aug. 19, 2010) (refusing to
DSSO\ SURPLVVRU\ HVWRSSHO EHFDXVH WKH SDUWLHV¶ ³>D@JUHHPHQW FRQWDLQHG
an enforceable integration clause that precluded oral modifications to the
conWUDFW´ , UHY¶GRQRther grounds, 27 A.3d 531 (Del. 2011); Grunstein
v. Silva, 2009 WL 4698541, at *8 (Del. Ch. Dec. 8, 2009) (same).8
Here, the Court of Chancery held that both the Bridge Loan
Agreement and the Merger Agreement between PharmAthene and SIGA
³FRQVWLWXWHYDOLGFRQWUDFWV´ Ex. C, at *34. And both the Bridge Loan
Agreement and the Merger Agreement contain valid integration clauses.
A47 § 7.9; A119 § 13.2. Promissory estoppel is thus simply unavailable.
8

New York law also holds that promissory estoppel is not available
where the alleged promise is the subject of a valid contract between the
parties, see Clark-Fitzpatrick, Inc. v. Long Island R.R. Co., 516 N.E.2d
190, 193 (N.Y. 1987), so there is no need here to examine choice of law.
Choice of law is addressed infra pp. 20-22.
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Promissory estoppel cannot be used to supply additional terms to
an otherwise valid, fully enforceable and integrated agreement. GenenFRU,QW¶O, 766 A.2d at 12. The Court of Chancery especially cannot use
promissory estoppel to read into the Bridge Loan Agreement and Merger
Agreement additional terms that otherwise contradict or undermine those
agreements and the bargains struck by the parties. Olson v. Halvorsen,
2009 WL 1317148, at *12 (Del. Ch. May 13, 2009) (promissory estoppel
is unavailable when a FODLP LV ³EDVHG RQ SURPLVHV WKDW FRQWUDGLFW WKH
terms of a valid HQIRUFHDEOH FRQWUDFW´ (quoting Weiss v. Nw. Broad.,
Inc., 140 F. Supp. 2d 336, 345 (D. Del. 2001)), DII¶G, 986 A.2d 1150
(Del. 2009); see Blaustein v. Lord Baltimore Capital Corp., 2012 WL
2126111, at *4 (Del. Ch. May 31, 2012) (same); Eisenmann Corp. v.
Gen. Motors Corp., 2000 WL 140781, at *16 (Del. Super. Jan. 28, 2000)
³:KHUH SDUWLHV KDYH DQ HQIRUFHDEOH FRQWUDFW DQG PHUHO\ GLVSXWH LWV
terms, scope, or effect, one party cannot recover for promissory estopSHO´ 
7KH&RXUWRI&KDQFHU\KHOGWKDW6,*$DJUHHG³Wo afford [PharmAthene] a good faith opportunity to obtain control of ST-´EXWUHDG
into that agreement an entirely different, supplemental, promise that
those good faith negotiations would be successful. Ex. C, at *27. Even
PharmAthene understood that the parties might not reach any agreement
on a definitive license. Both parties expressly contemplated that possibility and drafted the repayment provisions of the Bridge Loan Agreement precisely to address what would happen if neither a merger nor a
license were to come to fruition. A47 § 1.1; A831 (Wright). It was thus
error for the Court of Chancery to invoke promissory estoppel in transforming the LATS, whose terms neither party intended to be binding and
which lacked essential terms, into a commitment to enter into a contract.
Ex. C, at *27.
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III. The Relief Ordered by the Court of Chancery is Impermissible
as a Matter of Law and in Any Event Is Inequitable.
A.
Question Presented: Did the Court of Chancery
exceed its authority by awarding a so-called equitable payment
stream/constructive trust, a remedy wholly unavailable under New York
law and inappropriate under Delaware law? This issue was preserved for
appeal. (See A1130-32; A1132-39.)
B.
Standard of Review: Under Delaware law, a trial court¶V GHFLVLRQ RQ FKRLFH RI ODZ LV VXEMHFW WR de novo review. J.S.
Alberici Constr. Co., Inc. v. Mid-W. Conveyor Co., Inc., 750 A.2d 518,
520 (Del. 2000) (citing Colonial Educ. Assoc. v. Bd. of Educ., 685 A.2d
361, 363-64 (Del. 1996)). De novo review is further appropriate because
WKH &RXUW RI &KDQFHU\¶V FKRLFH RI ODZ UXOLQJ ZDV PDGH RQ 6,*$¶V
motion to dismiss. See Sagarra Inversiones, S.L. v. Cementos Portland
Valderrivas, S.A., 34 A.3d 1074, 1078 (Del. 2011). ³Whether or not an
equitable remedy exists or is applied using the correct standards is an
issue of law and reviewed de novo. Determinations of fact and application of those facts to the correct legal standards, however, are reviewed
IRU DQ DEXVH RI GLVFUHWLRQ´  Lingo v. Lingo, 3 A.3d 241, 243-44 (Del.
2010) (quoting Schock v. Nash, 732 A.2d 217, 232 (Del. 1999)).
C.
Merits: For breach of a duty to negotiate in
good faith, New York law applies and limits relief to reliance damages.
Goodstein Constr. Corp. v. City of N.Y., 604 N.E.2d 1356, 1359-61
(N.Y. 1992). But the Court of Chancery ignored New York law, and
took it upon itself to determine what the parties would have agreed to
had they conducted further negotiations and had those further negotiations been successful. Both the Bridge Loan and Merger Agreements
³UHFRJQL]HWKDWWKHSDUWLHVPLJKWQHYHUHQWHULQWRDOLFHQVHDJUHHPHQW´DW
all. Ex. C, at *16. The Court of Chancery¶V UHPHG\ ignores this fact.
Neither PharmAthene nor SIGA presented any evidence in support of the
notion that it was more likely than not that the parties would have
reached an agreement, or on the likely terms of any such agreement.
The Court of Chancery nevertheless found in its post-trial
opinion that, had negotiations continued, the parties would have reached
a final contract providing for a $40 million upfront payment from PharmAthene and a 50-50 profit-sharing arrangement. The Court of Chancery
accordingly imposed a so-FDOOHG³HTXLWDEOHSD\PHQWVWUHDPRUFRQVWUXcWLYHWUXVW´RQWKRVHWHUPVDVDUHPHG\ZKLOHOHDYLQJWKHSDUWLHVWR try to
negotiate, and ultimately imposing significant remaining details, includLQJWKHGHILQLWLRQRIWKHWHUP³QHWSURILWV´ZKLFKLQWXUQUDised a host of
other issues. Id. at *42. Neither New York nor Delaware law permits
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such a remedy.
1.

New York Law Applies and Limits Recovery to
Reliance Damages

The Court of Chancery wrongly held in its denial RI 6,*$¶V
moWLRQ WR GLVPLVV WKDW 'HODZDUH ODZ DSSOLHV WR 3KDUP$WKHQH¶V FODLPV
The Court of Chancery was incorrect in ruling that under § 187 of the
Restatement (Second) of Conflict of Laws, which governs remedies
awarded in contract, Delaware law applies.
Consistent with § 187, when two contracts are alleged to have
been breached and each contract has a governing law provision designatLQJDGLIIHUHQWVWDWH¶VODZWKH&RXUWPXVWGHWHUPLQHZKLFKFRntract takes
precedence. Here, that is clearly the Bridge Loan Agreement. First, the
choice of law clause in the Bridge Loan Agreement is broader than that
in the Merger Agreement because it provides that New York law applies
to other agreements between the parties in addition to the Bridge Loan
Agreement itself. The obligation to negotiate in good faith first appears
in the Bridge Loan Agreement, and the Bridge Loan Agreement states
WKDW ³>W@KLV $JUHHPHQW DQG WKH SXUFKDVH GRFXPHQWV and the rights and
obligations of the parties under this agreement and the purchase documents shall be governed by, and construed and interpreted in accordance
with, the laws of the State of New York.´A47 § 7.11 (emphasis added).
7KH0HUJHU$JUHHPHQWE\FRQWUDVWSURYLGHVWKDWLW³VKDOOEHJRverned
by and construed in accordance with the lawVRIWKH6WDWHRI'HODZDUH´
A119 § 13.5. As the obligation to bargain in good faith first appears in
the Bridge Loan Agreement and is merely re-incorporated into the
Merger Agreement, the Bridge Loan AgreHPHQW¶V choice of law provision ought to control.
6HFRQGWKH&RXUWRI&KDQFHU\¶VUXOLQJLWVHOILQYRNHVWKH%ULGJH
Loan Agreement substantially more than it does the Merger Agreement.
In its post-trial opinion, the Court of Chancery relied on the Merger
Agreement only for its requirement that the parties negotiate for a license
agreement in good faith, and further for the proposition that PharmAthene expended effort in negotiating it in the expectation of receiving a
license in ST-246. But the Bridge Loan Agreement also contained that
requirement, and if the Court of ChanFHU\¶V FRQFOXVLRQ UHVSHFWLQJ
PhaUP$WKHQH¶VHIIRUWLVWUXHRIWKH0HUJHU$JUHHPHQWLWLVQHFHVVDULO\
also true of the Bridge Loan Agreement. Ex. C, at *22. In addition,
3KDUP$WKHQH¶V SURYLVLRQ RI ILQDQFLDO VXSSRUW WR 6,*$ SXrsuant to the
Bridge Loan Agreement (which SIGA paid back in full with interest) is a
FULWLFDO XQGHUSLQQLQJ RI WKH &RXUW RI &KDQFHU\¶V UXOLQJ WKDW
PharmAthene was entitled to relief under promissory estoppel. Id. at
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*23, * ³3KDUP$WKHQH LWVHOI KDG WR UDLVH FDSLWDO WR PDNH >WKH
$3 PLOOLRQ@ ORDQ´ DQG ³justice would not be done by treating
PharmAthene as a bank´ Hmphasis added)). It also provides the basis
XSRQ ZKLFK WKH &RXUW RI &KDQFHU\ DZDUGHG DWWRUQH\V¶ IHHV WR
PharmAthene. Id. at *43. The Bridge Loan Agreement thus should
control for choice of law purposes under § 187.
For 3KDUP$WKHQH¶V TXDVL-contractual claim, § 221 of the
Restatement (Second) indicates that a court must apply the law of the
state with the most significant relationship WRWKHSDUWLHV¶FODLPV Rest.
(Second) of Conflict of Laws § 221 & comment d (1971); Landis v. Sci.
Mgmt., 1991 WL 19848, at *3 (Del. Ch. Feb. 15, 1991) (applying § 221).
That is overwhelmingly New York:
x

The Bridge Loan Agreement designates New York law. A47 § 7.11.

x

1HZ <RUN LV 6,*$¶V SULQFLSDO SODFH RI EXVLQHVV  3KDUP$WKHQH LV
based in Maryland. Ex. C, at *2.

x

The critical negotiations for the various documents at issue took
place in New York. Ex. C, at *6. None of the negotiations took
place in Delaware.

x

3KDUP$WKHQH¶VSXUSRUWHGDVVLVWDQFHWR6,*$ ZKLFKLQSDUWFRQVWitutes the reliance that the Court of Chancery found gave rise to
promissory estoppel) took place in New York, Maryland and other
locations outside of Delaware. Ex. C, at *28; A673.

x

PharmAthene performed the Bridge Loan Agreement by providing
the funds specified (the remainder of the reliance that the Court of
Chancery found supported promissory estoppel) in New York. A47.

x

None of the actions of which PharmAthene complains occurred in
Delaware.

x

The contractual basis for the attorney fee award was the Bridge Loan
agreement which, as noted above, designates New York Law. Ex. C,
at *43; A47 §§ 7.5, 7.6.

The only factors supporting the application of Delaware law are
that the parties are incorporated here, and that the Merger Agreement ±
the least important of the three documents at issue in this case ± designates Delaware law. Plainly, the balance of factors indicates that New
York law should apply.
Had the Court of Chancery applied New York law, as it should
KDYH 3KDUP$WKHQH¶V UHFRYHU\ IRU EUHDFK RI WKH REOLJDWLRQ WR QHJotiate
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in good faith would be strictly limited to reliance damages. See Goodstein, 604 N.E.2d at 1359-61 (N.Y. 1992). In Goodstein 1HZ <RUN¶V
highest court categorLFDOO\UHMHFWHGWKHSODLQWLII¶VSOHDIRUSURILWVORVWE\
WKHGHIHQGDQW¶VIDLlure to negotiate in good faith. The court found that
VXFK H[SHFWDWLRQ GDPDJHV ³would give the injured party the benefit of
the bargain that was not reached. But if no agreement was reached and
. . . it cannot even be known what agreement would have been reached,
there iVQRZD\WR PHDVXUHWKHORVWH[SHFWDWLRQ´ Id. at 1361 (citations
omitted) (emphasis in original)  7KH FRXUW IXUWKHU H[SODLQHG WKDW ³>W@R
allow the profits that plaintiff might have made under the prospective
[contract] as the damages for breach of the exclusive negotiating agreements would be basing damages not on the exclusive negotiating agreements but on the prospective terms of a nonexistent contract which the
[defendant] was fully at liberty to reject. It would, in effect, be transIRUPLQJDQDJUHHPHQWWRQHJRWLDWHIRUDFRQWUDFWLQWRWKHFRQWUDFWLWVHOI´
Id. at 1360-61. Because New York law applies, and because, under New
<RUN ODZ 3KDUP$WKHQH¶V UHFRYHU\ Ls limited to reliance damages, the
equitable relief that the Court of Chancery awarded is inappropriate.
2.

7KH&RXUWRI&KDQFHU\¶V5HPHG\
Is Foreclosed in Delaware, Too
(a)

The Court of Chancery cannot create a contract
and order that it be specifically performed.

Even were it the case that Delaware law should govern here, and
it does not, relief that gives the prevailing party the entire benefit of its
expectations for breach of an agreement to negotiate in good faith is not
available in Delaware.
In crafting its remedy, the Court of Chancery invented hypothetical contract terms despite virtually no evidence as to what the parties
would have agreed to, or whether they would have reached agreement at
all. Ex. C, DW  ³3KDUP$WKHQHZRXOGKDYHDFFHSWHG . . a 50/50 profit
VSOLW´DQGWKHSDUWLHVZRXOGKDYHDJUHHGWR³XSIURQWDQGPLOHVWRQHSDyments . . . something in the range of $40 million.´   7KH &RXUW RI
Chancery then imposed the novel rePHG\ RI DQ ³HTXLWDEOH SD\PHQW
VWUHDP´ EDVHG RQ WKHVH FRQMHFWXUDO WHUPV  ,Q RWKHU ZRUGV WKH UHPHG\
DZDUGHG KHUH ZDV HVVHQWLDOO\ WKH &RXUW RI &KDQFHU\¶V JXHVV DV WR ZKDW
Pharm-Athene could have expected to receive had the parties completed
their negotiatioQVVXFFHVVIXOO\DQGHQWHUHGLQWRWKH&RXUWRI&KDQFHU\¶V
fictional contract.
³>1@RFRXUWFDQPDNHDQHZFRQWUDFWIRU´SDUWLHVZKRDUHXQDEOH
to reach agreement. Colvocoresses v. W.S. Wasserman Co., 28 A.2d
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588, 589 (Del. Ch. 1942), cited in Great-W. Investors v. Thomas H. Lee
Partners, 2011 WL 284992, at *13 n.79 (Del. Ch. Jan. 14, 2011). Even
where reformation of a contract is sought, the court will not create a new
contract for the parties; it may modify a written instrument only to
FRQIRUP WR WKH SDUWLHV¶ DFWXDO SULRU LQWHQW  Bryant v. Way, 2012 WL
1415529, at *12 (Del. Super. Apr. 17, 2012) (citing In re Will of McCall,
398 A.2d 1210, 1215 (Del. Ch. 1978))  3RPHUR\¶V (q. Jur. (2d Ed.)
§ 2097. And a court has no authority to substantially change the terms of
a contract negotiated between the parties, even when the change desired
E\ WKH FRXUW ZRXOG SURGXFH D ³MXVW´ RU ³IDLU´ UHVXOW In re Appraisal of
Enstar Corp., 604 A.2d 404, 414-15 (Del. 1992) (overturning Court of
&KDQFHU\¶V Gecision reforming a contract to make equitable concession
based on unilateral mistake that otherwise would have led to rescission
of contract).
But that is exactly what the Court of Chancery did here. Disregarding the clear prohibition against making its own contract, the Court
of Chancery invented terms that the parties never proposed or even
considered. Ex. C, at *38. Specifically, the Court of Chancery found
WKDW³3KDUP$WKHQHZRXOGKDYHDFFHSWHGDSURILW VSOLW´GHVSLWHWKH
fact that PharmAthene repeatedly disavowed any indication that it was
prepared to engage meaningfully with SIGA in negotiations. Compare
id. with id. at Q ³2OVWHLQZURWH . µ$WQRWLPHGLGZHLQGLFDWH
that we were prepared to accept a 50-50 proposal or any other proposal
LQ OLHX RI WKH ELQGLQJ WHUPV RI WKH >/$76@¶´   3KDUP$WKHQH VDLG LQ
NoYHPEHUWKDWLWZRXOG³FRQVLGHU´D-50 profit split only if the license
fee and milestones of the LATS remained static. A602.
The Court of Chancery also found that, had they completed their
QHJRWLDWLRQVVXFFHVVIXOO\WKHSDUWLHVZRXOGKDYHDJUHHGWR³XSIURQWDQG
milestone payments . . . something in the range of $40 PLOOLRQ´ Id. at
*38. For this point, the Court of Chancery cites an internal document
prepared by SI*$¶VWKHQ-controller, Ayelet Dugary, in October 2006, in
which she calculated that 6,*$¶VSDVt and future expenses in developing
ST-246 would total $39.66 million, and stated that this VXSSRUWHG³DQXSfront license fee of $40 PLOOLRQ´ Id. at *40-41 (discussing A677). It
was conjecture on the part of the Court of Chancery to infer that Dugary,
who did not testify at trial, intended to encompass all payments from
PharmAthene, including upfront, milestone, and all non-royalty payments in the LATS. Id. The only other piece of evidence the Court of
Chancery cites is trial testimony that SIGA supposedly told PharmAthene at the November PHHWLQJWKDW6,*$³ZRXOGEHVHHNLQJ
upfront license fees in the range of $40-45 PLOOLRQ´  Id. at *38 n.229
(referring to A771 (Fasman)). In fact, 6,*$¶V QHJRWLDWRU Steven
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Fasman, DFWXDOO\WHVWLILHGWKDWKH³GLGQ¶W really want to engage . . . in a
term by term discussion. . . . But I ± I did say in response that I could
see, given the changed circumstances, an up-front payment of $4045 million or more as part of a ± an up-front payment´A771 (emphasis
added). Nor is there any evidence that PharmAthene ever considered
agreeing to an upfront payment in the range of $40-45 million, or that
PharmAthene had the ability to pay that amount. To the contrary, the
merger had recently terminated in part because PharmAthene had failed
to raise the lesser amount of $25 million. In fact, the only evidence,
spelled out in a letWHU IURP 3KDUP$WKHQH¶V FKLHI QHJRWLDWRU, which the
Court of Chancery ignored, was that PharmAthene would not agree to
any change in the upfront payments. A602.9
Finally, there is no evidence that either PharmAthene or SIGA
would have accepted the combination of a $40 million payment and a 5050 profit split, or that the parties would have reached agreement on all of
the other essential terms missing from the LATS. Indeed, the Court of
Chancery had to decide thirty issues arising just from the definition of
³QHWVDOHV´ZKHQLWFUHDWHGLWVLPSOHPHQWLQJRUGHU.
It is well settled that Delaware law forbids the award of speculative damages. Greetham v. Sogima L-A Manager, LLC, 2008 WL
 DW  'HO &K 1RY    ³7KH ODZ µGRHV QRW SURPRWH
. .  VSHFXODWLYH GDPDJHV¶´  quoting Ryan v. 7DG¶V (QWHU ,QF, 709
A.2d 682, 699 (Del. Ch. 1996)). Where, as here, there is insufficient
evidence to support damages, the law forbids a court to create a contract
without any evidentiary basis in order to award damages. CertainTeed
Corp. v. Celotex Corp., 2005 WL 217032, at *14 (Del. Ch. Jan. 24,
  ³7KHODZRIWKLVVWDWHLQJHneral, prevents the enforcement of the
term sheet as a contract if it is subject to future negotiations because it is,
E\GHILQLWLRQDPHUHDJUHHPHQWWRDJUHH´ See also Cochran v. Nagle,
1995 WL 819054, at *4 'HO &K )HE    ³, FDQQRW LPSRVH D
constructive trust over one half of the authorized common stock of [the
company] on some speculative hindsight that . .  WKH µIDLU¶ UHVROXWLRQ
would be to declare the individual parties should have joined together in
WKH FRUSRUDWH IRUP WR SXUVXH WKH EXVLQHVV´  Here, the parties knew it
9

At trial, Eric Richman, the President and CEO of PharmAthene, testified only that at the November 6, 2006 meeting between the parties, he
³UHPHPEHU>HG@ WKDW  million [was] thrown out. [PharmAthene reVSRQGHG@ZH¶GEHZLOOLQJWROLVWHQWRWKDWSURSRVDO´$1RWably, the
May 31, 2012 Final Order and Judgment relieves PharmAthene of any
obligation to make any upfront payment, even of the amount that the
Court of Chancery found PharmAthene would have agreed to make.
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was a possibility that they would never reach agreement on a collaboration. See A831 (Wright). The conclusion that SIGA and PharmAthene
would have come to any final agreement is thus speculative as a matter
of law. It was another layer of impermissible speculation for the Court
of Chancery to hypothesize what the expectations of the parties were,
and then to invent a contract for the parties memorializing the Court of
&KDQFHU\¶VVSHFXODWLRQV
For the same reasons a court may not award money damages
EDVHGRQDK\SRWKHWLFDOFRQWUDFW³µit is a fundamental principle of equity
that the remedy of specific performance will only be granted as to an
agreement which is clear and definite and as to which there is no need to
ask the court to supply essential terms.¶´Liquor Exch., Inc. v. Tsaganos,
2004 WL 2694912, at *2 (Del. Ch. Nov. 16, 2004) (quoting Weston
Invs., Inc. v. Domtar Indus., Inc., 2002 WL 31011141, at *6 (Del. Super.
Sept. 4, 2012)) <HW WKH ³HTXLWDEOH SD\PHQW VWUHDP´ RUGHUHG KHUH LV
equivalent to specific performance of a non-negotiated, entirely invented
agreement as to which the Court of Chancery provided all essential
terms. See Ex. C, at *38-42; Ex. E ³)URP >WKH SDUWLHV¶@ competing
IRUPVRIILQDORUGHUVDQGWKHSDUWLHV¶VXEPLVVLRQVWRWKH&RXUWWKHUHDIWHU
QR OHVV WKDQ WKLUW\ GLVFUHWH SRLQWV RI GLVDJUHHPHQW DUH DSSDUHQW´ 
Delaware law has long forbidden a court to create and then specifically
enforce its own contract³>7@KH&RXUWZLOOQRWGHFUHH>VSHFLILFSHUIRrmance] if the contract terms are unclear and indefinite ± there must be no
need for the Court to supply meaning to essential elements of the conWUDFW´  Mehiel v. Solo Cup Co., 2005 WL 5750634, at *7 (Del. Ch.
May 13, 2005).
Yet, again, that is exactly what the Court of Chancery did here.
The Court of Chancery effectively invented for the parties a contract that
eliminated any requirement that PharmAthene provide upfront, milestone
or royalty payments or any other assistance in the development or marketing of ST-246, and then additionally granted PharmAthene a royaltyOLNH ³HTXLWDEOH SD\PHQW VWUHDP´ SXUVXDQW WR ZKLFK 3KDUP$WKHQH ZLOO
receive a windfall of a 50% share of profits after ST-246 has achieved
 PLOOLRQ LQ QHW SURILWV  7KDW UHPHG\ ZDV WKH &RXUW RI &KDQFHU\¶V
flawed approximation of the upfront payment that the Court of Chancery
ZDV³FRQYLQFHG´WKHSDUWLHVZRXOGKDYHDJUHHGWR+DYLQJFUHDWHGWKLV
contract for the parties, the Court of Chancery then ordered them to
VSHFLILFDOO\SHUIRUPLW%XWHYHQDIWHUWKH&RXUWRI&KDQFHU\¶VSRVW-trial
opinion setting out this contract, and its decision on motion for reconsideraWLRQWKHSDUWLHVFRQWLQXHGWRGLVDJUHHRQ³QROHVVWKDQWKLUW\GLVFUHWH
WHUPV´LQIDVKLRQLQJDQLPSOHPHQWLQJRUGHULQFOXGLQJGLVDJUHHPHQWVRQ
the calculation of the $40 million setoff, the definition of research and
26

developPHQW H[SHQVHV DQG HYHQ WKH GHILQLWLRQ RI WKH ³3URGXFW´ WKDW LV
the subject of this litigation. 2012 WL 214600, at *1-3. In ruling on
these disagreements, the Court of Chancery wrote even more terms into
the contract it had invented on its own, and guaranteed its continued
inYROYHPHQW LQ WKH SDUWLHV¶ UHODWLRQVKLS  See Ex. C DW  ³>%@ODFNletter principles caution courts to avoid . . . an ongoing and onerous supervisoU\ UROH´  Ryan v. Ocean Twelve, Inc., 316 A.2d 573, 575 (Del.
Ch. 197  VSHFLILF SHUIRUPDQFH QRW DSSURSULDWH ZKHUH JLYHQ ³WKH
apparent complexities of the situation and the disparity, duration, and
nature of the work to be performed . . . [e]ffective enforcement by the
Court . . . would be impractical, and, no doubt, improbable.´ Prestancia
Mgmt. Grp., Inc. v. Va. Heritage Found., II LLC, 2005 WL 1364616, at
*4 (Del. Ch. May 27, 2005) (same).
7KH&RXUWRI&KDQFHU\¶VUHPHG\ZDVIXUWKHULPSURSHUEHFDXVH,
even though it is as sweeping as specific performance, the Court of
Chancery failed to apply the heightened evidentiary threshold for specific performance. See, e.g., ,QUH,%3,QF6¶KROGHUV/LWLJ, 789 A.2d 14,
 'HO &K   ³FOHDU DQG FRQYLQcLQJ´ VWDQGDUG DSSOLHV WR actions
IRU VSHFLILF SHUIRUPDQFH EHFDXVH ³D FRPSXOVRU\ UHPedy is not typical
DQG VKRXOG QRW EH OLJKWO\ LVVXHG´   7KH &RXUW RI &KDncery found only
WKDW ³WKH SDUWLHV likely would have reached agreement on a transaction
generally in accordance with the LATS.´  Ex. C, at *38 (emphasis
DGGHG   5DWKHU WKDQ ³FOHDU DQG FRQYLQFLQJ HYLGHQFH´ WKH &RXUW RI
&KDQFHU\ PHUHO\ ³LQIHUUHG WKDW >WKH SDUWLHV¶ SULRU GLVFXVVHG@ EDVLF
structure probably would not have changed had the parties negotiated in
JRRGIDLWK´DQGWKDW, because projections had increased by three-fold due
to ST-¶V LQWHULP VXFFHVV ³3KDUP$WKHQH ZRXOG KDYH DJUHHG WR
increase the aggregate amount of payments to SIGA by a corresponding
multiSOH´Ex. D, at *4, *5.
For all of these reasons, not surprisingly, courts in other jurisdictions are almost uniformly hostile to expectation damages for a breach of
the obligation to negotiate in good faith ± they are simply far too speculative. Many jurisdictions refuse to enforce obligations to negotiate in
good faith at all, including Florida (Dep¶t of Corr. v. C&W Food Serv.,
Inc., 765 So. 2d 728, 729-30 (Fla. Dist. Ct. App. 2000)); Georgia (Miami
Heights LT, LLC v. Home Depot U.S.A., Inc., 643 S.E.2d 1, 3 (Ga. Ct.
App. 2007)); Idaho (Spokane Structures, Inc. v. Equitable Inv., LLC, 226
P.3d 1263, 1268 (Idaho 2010)); Indiana (Izynski v. Chi. Title Ins. Co.,
963 N.E.2d 592, 598-99 (Ind. Ct. App. 2012)); Maryland (Paramount
Brokers, Inc. v. Digital River, Inc., 126 F. Supp. 2d 939, 949 (D. Md.
2000)); Michigan (Ford Motor Co. v. Kahne, 379 F. Supp. 2d 857, 869
(E.D. Mich. 2005)); Minnesota (Lindgren v. Clearwater Nat¶O Corp., 517
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N.W.2d 574, 574 (Minn. 1994)); Mississippi (%LOR[L)LUHILJKWHUV$VV¶Qv.
City of Biloxi, 810 So. 2d 589, 594 (Miss. 2002)); Missouri (Smith v.
Hammons, 63 S.W.3d 320 (Mo. Ct. App. 2011)); Montana (Holter
/DNHVKRUHV +RPHRZQHUV $VV¶Q, Inc. v. Thurston, 207 P.3d 334, 338
(Mont. 2009)); Nebraska (168th & Dodge, LP v. Rave Reviews Cinemas,
LLC, 501 F.3d 945, 950-51 (8th Cir. 2007)); Nevada (City of Reno v.
Silver State Flying Serv., Inc., 438 P.2d 257, 261 (Nev. 1968)); North
Dakota (Stout v. Fisher Indus., Inc., 603 N.W.2d 52, 56 (N.D. 1999));
Ohio (Westwinds Dev. Corp. v. Outcalt, 2009 WL 1741978, at *5 (Ohio
Ct. App. June 19, 2009)); South Dakota (LaMore Rest. Grp., LLC v.
Akers, 748 N.W.2d 756, 761 (S.D. 2008)); Tennessee (S. Style Shops,
Inc. v. Mann, 4 S.W.2d 959, 960 (Tenn. 1928)); Texas (Southern v.
Goetting, 353 S.W.3d 295, 300 (Tex. App. 2011)); Virginia (Va. Power
Energy Marketing, Inc. v. EQT Energy, LLC, 2012 WL 2905110, at *4
(E.D. Va. July 16, 2012)); West Virginia (Ridgeway Coal Co. Inc. v.
FMC Corp., 616 F. Supp. 404, 408 (S.D. W. Va. 1985)); Wisconsin
(Hellenbrand v. Goodman, 667 N.W.2d 377, ¶ 40 (Table) (Wis. 2003));
and the District of Columbia (NRDC v. EPA, 464 F.3d 1, 9-10 (D.C. Cir.
2006)).
Others jurisdictions limit damages for such claims strictly to the
LQMXUHGSDUW\¶VUHOLDQFHLQWHUHVW, including Alaska (Valdez Fisheries Dev.
$VV¶Q ,QF v. Alyeska Pipeline Serv. Co., 45 P.3d 657, 667 (Alaska
2002)); Arizona (Narramore v. HSBC Bank USA, N.A., 2010 WL
2732815, at *4-5 (D. Ariz. July 7, 2010)); California (Copeland v.
Baskin Robbins U.S.A., 117 Cal. Rptr. 2d 875, 883-84 (Ct. App. 2002));
Illinois (Sierra Club v. Franklin Cty. Power of Ill., LLC, 546 F.3d 918,
933-34 (7th Cir. 2008)); Massachusetts (Dixon v. Wells Fargo Bank,
N.A., 798 F. Supp. 2d 336, 349 (D. Mass. 2011)); New York (Goodstein,
604 N.E.2d 1356); Pennsylvania (B&P Holdings I, LLC v. Grand Sasso,
Inc., 114 F. App¶x 461, 466 (3d Cir. 2004)); and Puerto Rico (Shelley v.
Trafalgar House Pub. Ltd. Co., 977 F. Supp. 95, 100 (D. P. R. 1997)).
There is no authority for the notion that something more than
reliance damages should be available here. As shown above, there is no
evidence, let alone evidence that is clear and convincing, that the parties
would have reached an agreement, or on what terms that agreement
would have been reached. Nor is there any contention that PharmAthene
substantially performed under the LATS ± it made no upfront or royalty
payment to SIGA, and the Court of Chancery found that PharmAthene
had not proven the value of any help it supplied to SIGA and that the
economic cost RIWKH³RSHUDWLRQDOVXpSRUW´LWSURYLGHGZDV³de minimis.´
Ex. C, at *35. The remedy the Court of Chancery awarded is contrary to
Delaware law and the weight of precedent in other states.
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(b)

Greka does not lead to a different result.

The Court of Chancery relied heavily on the decision in RGC
International Investors, LDC v. Greka in deciding its award, but nothing
in Greka MXVWLILHVWKH&RXUWRI&KDQFHU\¶VUXOLQJLQWKLVFDVH 2001 WL
984689 (Del. Ch. Aug. 22, 2001). Greka arose when an acquirer in a
merger transaction bargained for the preferred stockholder of the target
company to relinquish certain rights in exchange for post-merger
payment. Although the acquirer and the holder of the preferred stock
had agreed on the amount of the post-merger payment, the final documentation of WKH VWRFNKROGHUV¶ UHOLQTXLVKPHQW RI ULJKWV LQ H[FKDQJH IRU
cash payment was not completed before the merger closed. The preferred stockholder forbore from exercising its rights, relying on the
promise that the parties would negotiate a final agreement after closing.
Having already received the benefit of this bargain, the acquirer refused
to perform after closing. The court awarded a remedy that it described
DV ³H[SHFWDWLRQ interest´ HTXDO WR WKH DPRXQW RI WKH SRVW-merger payment. Greka, 2001 WL 984689, at *14-16.
Critically, in Greka, the parties had already agreed upon the
essential terms of their deal. :/DW  ³5*&DVNVRQO\
WR EH DZDUGHG µH[DFWO\ what Greka agreed to give RGC in the written
Term Sheet . . ., exactly when Greka should have given it, and at the rate
. .  WKDW *UHND DJUHHG >WR@ SD\ LW´  HPSKDVLV LQ RULJLQDO and quotation
marks omitted). The Court was thus not required to speculate as to what
the parties would have agreed to, as it did here. In addition, in Greka,
the defendant already had received the full consideration under the
agreement. Ramone v. Lang, 2006 WL 905347, at *17 n.90 (Del. Ch.
Apr. 3, 2006) (explaining holding of Greka). The damage award in
Greka ZDV WKHUHIRUH QRW DFWXDOO\ ³H[SHFWDWLRQ GDPDJHV´  7KH Greka
plaintiffs had already lost the full value of their rights under their shares.
Thus, the expectations of the plaintiffs, or the cash value of those rights,
and the value of the rights already relinquished in reliance on the intended barJDLQZHUHLGHQWLFDO³3XWDQRWKHUZD\WKHEHst measure of what
RGC gave up (i.e., its lost reliance interest) is the price that these two
aggressive adversaries put on it after arms-OHQJWK EDUJDLQLQJ´  Greka,
2001 WL 984689, at *16.10
In this case, by stark contrast, PharmAthene never performed
10

See also Titan Inv. Fund II, L.P. v. Freedom Mortg. Corp., 2012 WL
1415461, at *10-11 (Del. Super. Mar. 27, 2012) (finding breach of obligation to negotiate in good faith, but essentially limiting recovery to
reliance damages).
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any of the terms of the LATS. Supra pp. 6-7. Pursuant to the LATS,
PharmAthene was to provide funds for research and development at
SIGA, as well as an upfront licensing payment of $2 million, plus
$4 million in additional fixed payments and further milestone payments.
A2. None of this occurred, yet, as explained above, the remedy the
Court of Chancery invented with no evidentiary basis awards
PharmAthene a windfall of nearly half of the value of ST-246 in
exchange for no upfront cost, no risk and no effort. In addition, unlike
the plaintiffs in Greka, PharmAthene bears no risk of loss because SIGA
has already repaid the Bridge Loan in full with interest. A832 (Wright).
The undisputed evidence demonstrates the meager efforts PharmAthene
made cost it approximately $205,000. A590. The relief ± half of the
profits on potentially billions of dollars of sales ± is thus completely disproportionate to any effort or cost expended by PharmAthene. As the
&RXUW RI &KDQFHU\ QRWHG DW WKH FORVH RI WULDO ³%\ the same token, are
there huge equiWLHV RQ 3KDUP$WKHQH¶V VLGH"  1Rt really. PharmAthene
put a couple million dollars up for this thing and they did it in the form of
a loan. So they had to go out and actually raise the money. Well, big
deal . . . .´ A834).
3.

The Law of Constructive Trust Does Not Permit a
Court to Ignore the Prohibition Against Speculative
Damages and Award an Equitable Remedy on a
Purely Legal Claim

As discussed above, promissory estoppel is not available because
of the existence here of fully integrated contracts. Left with only a legal
claim for breach of contract, the broad equitable relief awarded by the
Court of Chancery is inappropriate. See, e.g., Richard Paul, Inc. v.
Union Improvement Co., 91 A.2d 49, 54 (Del. 1952) (court of equity
FDQQRW XVH HTXLWDEOH SULQFLSOHV ³WR UHZULWH WKH SODLQWLII¶V OHJDO ULJKWV´ 
And, as discussed above, expectation damages are entirely speculative,
and PharmAthene has not demonstrated entitlement to such remedy.
The Court of Chancery attempted to side-step these obvious
limitations on its remedial powers by invoking LWV ³UHPHGLDO IOH[ibility
[in] depart[ing@IURPVWULFWDSSOLFDWLRQRIWKHRUGLQDU\IRUPVRIUHOLHI´E\
creating the novel remedy of a constructive trust/equitable payment
stream. Ex. D, at *3. But it is well settled that equitable relief is not
available where there is adequate relief to be had at law. Kennett v. Carlyle Johnson Mach. Co., 2002 WL 1358755 (Del. Ch. June 17, 2012); see
also Mass. Mut. Life Ins. Co. v. &HUWDLQ 8QGHUZULWHUV DW /OR\G¶V RI
London, 2010 WL 3724745 (Del. Ch. Sept. 24, 2010) (no equitable jurisdiction where adequate remedy is available at law).
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If PharmAthene were to prevail on its claim for breach of the obligation to negotiate in good faith, it has an adequate remedy at law in the
form of reliance GDPDJHV7KDWWKRVHGDPDJHVZRXOGEH³de minimis´
as the Court of Chancery found, in comparison to the anticipated profitability of ST-246 (Ex. C, at *35), is not a basis for awarding equitable relief on a purely legal claim. See, e.g., Prestancia Mgmt. Grp., 2005 WL
1364616, at *6 (declining to award equitable relief on a legal claim
where equitable prerequisites not met, even where recovery would have
been far larger had equitable remedy been awarded).
Nor is the remedy imposed here even actually a constructive
trust. A constructive trust is imposed by the Court of Chancery to
³FRPSHO D SHUVRQ ZKR KDV IUDXGXOHQWO\ RUXQIDLUO\REWDLQHG RU DVVHUWHG
title to property to hold such property in trust for the rightful owner and
WR FRQYH\ LW WR KLP´  Donald J. Wolfe, Jr. & Michael A. Pittenger,
Corporate and Commercial Practice in the Delaware Court of Chancery
§ 12.07[b] (2012). There is no question that SIGA has rightful title to
ST-246 and the supporting patents. It was never contemplated that title
to ST-246 would pass to PharmAthene; at most, PharmAthene would
have acquired licensing rights to ST-246. Similarly, even a theoretical
right to royalties on future sales that might have inured to PharmAthene
if a deal actually had been reached is not a property right that can be
enforced through a constructive trust.
Further, a constructive trust is appropriate only where the
GHIHQGDQW KDV HQULFKHG LWVHOI DW WKH H[SHQVH RI DQRWKHU ³E\ YLUWXH RI
fraudulent, unfair oU XQFRQVFLRQDEOH FRQGXFW´  Hogg v. Walker, 622
A.2d 648, 652 (Del. 1993); Greenly v. Greenly, 49 A.2d 126, 129 (Del.
Ch.   ³6RPH IUDXGXOHQW RU XQIDLU DQG XQFRQVFLRQDEOH FRQGXFW LV
HVVHQWLDO´ . There has been no finding of fraudulent, unfair, or unconscionable conduct that could support imposition of a constructive trust.
Even on the facts as the Court of Chancery found them, SIGA did no
more than advance an opening negotiating position consistent with its
interests, and it expended considerable effort in creating the 102-page
Draft LLC Agreement as an opening position in negotiations once the
0HUJHU $JUHHPHQW WHUPLQDWHG  $IWHU 6,*$¶s initial overture, PharmAthene indicated that it was open to different payment structures, but
then refused to negotiate terms and instead filed suit, prior to the expiration of the 90-day exclusive negotiating period.11

11

In addition, a constructive trust typically is imposed to remedy the
violation of a fiduciary relationship. See Prestancia Mgmt. Grp., 2005
WL 1364616, at *6. But here there is no fiduciary relationship ± to the
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Perhaps most importantly, the relief awarded here provides an
unfair windfall to PharmAthene. Its terms are inequitable because they
reward PharmAthene with a 50% share of profits from the sale of ST-246
while eliminating any upfront contribution, or the responsibility and risk
of shepherding a drug candidate through the development cycle, and thus
any risk to PharmAthene that the drug will not be profitable.
Finally, the remedy here is further inappropriate because it
HIIHFWLYHO\ DZDUGV 3KDUP$WKHQH D ³UHDVRQDEOH UR\DOW\´  7KH Court of
&KDQFHU\FRUUHFWO\UXOHGWKDW3KDUP$WKHQHLVQRWHQWLWOHGWRD³UHDVRQaEOHUR\DOW\´EHFDXVHWKLVSDWHQWPHDVXUHRIGDPDJHVLVDYDLODEOHonly in
patent infringement cases. Ex. B, at *13.
4.

Reliance Damages Are
the Only Available Remedy

As set forth in Part I, supra, SIGA did not breach its contractual
obligation to negotiate in good faith. Nor could PharmAthene claim a
right to promissory estoppel, as set forth in Part II, supra. Nevertheless,
should this Court disagree, for the reasons stated above, the only appropriate measure of damages is under a reliance damage theory. Goodstein, 604 N.E.2d at 1362 (limiting plaintiff to reliance damages because,
³ZKHUH WKH FODLPV DUH IRXQGHG RQO\ RQ DQ DJUHHPHQW WR QHJRWLDWH ±
awarding plaintiff lost profits based on the [expectation interest] would
be . . . LUUDWLRQDODQGLOORJLFDO´ Ramone, 2006 WL 905347.
Reliance damages in this case are calculated as the value to
SIGA of the operational support provided by PharmAthene, measured by
the cost of the services provided or, in the case of a conscious wrongdoer, by the value of those services to the receiving party. Ex. C, at *29
(citing Restatement (Third) of Restitution and Unjust Enrichment
§ 49(3), §51(4) (2011)). At trial, SIGA introduced evidence that those
services cost no more than $205,000, including analytical services paid
for by PharmAthene for a period of one year, and the hiring of the direcWRURI3KDUP$WKHQH¶V6FLHQWLILF$GYLVRU\%RDUG A590. PharmAthene
proffered no evidence to rebut this determination of reliance damages.
The Court of Chancery accepted the uncontested trial testimony of
SI*$¶VH[SHUWLQKROGLQJWKDWUHOLDQFHGDPDJHV³ZRXOGEHRQWKHRUGHU
RIDIHZKXQGUHGWKRXVDQGGROODUV´ Ex. C, at *29.12 Moreover, as the
contrary, the parties are sophisticated companies that neJRWLDWHGDWDUP¶V
length.
12

To the extent PharmAthene claims SIGA was unjustly enriched by
3KDUP$WKHQH¶V alleged assistance to SIGA under the Bridge Loan
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Court of Chancery itself noted in UHMHFWLQJ 3KDUP$WKHQH¶V XQMXVW
enrichment claim, no causal relationship was ever established at trial
between any assistance PharmAthene provided to SIGA and any increase
in the value of ST-246. Ex. C, at *29. Without that connection, conferring half of ST-¶VYDOXHRQ3KDUP$WKHQHLVwildly excessive. Thus,
SIGA respectfully requests that, if this Court determines PharmAthene is
entitled to damages, those damages be limited to the uncontested amount
identified above.

Agreement, no damages are available because that fully integrated
conWUDFWDORQH³SURYLGHVWKHPHDVXUHRI3KDUP$WKHQH¶VULJKWV´ Ex. C,
at *28. To the extent the Court of Chancery based damages on its findLQJWKDW6,*$ZDV³HQULFKHG´EHFDXVH6,*$ZLOOQRZFRntrol the patent
and its development, marketing, and related patents and materials, that is
impermissible, and logically faulty. First, the Court of Chancery corUHFWO\ UHMHFWHG 3KDUP$WKHQH¶V FODLP IRU XQMXVW HQULFKPHQW EHFDXVH
Pharm-Athene failed to show the extent of any enrichment. Id., at *28  ,Q DGGLWLRQ WKLV SXUSRUWHG ³HQULFKPHQW´ ± which the Court of
Chancery cites as a basis for imposing an equitable lien ± is not unjust.
To the contrary, it was a possible result expressly contemplated and
taken into account by the parties, i.e., that negotiations could fail and
SIGA would control the drug.
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IV.

PharmAthene Is Not Entitled to Attorneys¶ Fees or Costs

A.
Question Presented: Did the Court of Chancery
err in awarding PharmAthene its attorneys¶ IHHV, expenses, and expert
witness costs? This issue was preserved for appeal. (See A1111-1116.)
B.
Standard of Review$WWRUQH\V¶IHHVDZDUGVDUH
ordinarily reviewed for abuse of discretion. Mahani v. EDIX Media
Grp., Inc., 935 A.2d 242, 245 (Del. 2007); Kaung v. 1DW¶O &RUS, 884
A.2d 500, 506 (Del. 2005). TKH ORZHU FRXUW¶V DSSOLFDWLRQ RI OHJDO
principles in making its fee determination, however, is subject to de novo
review. See Kaung, 884 A.2d at 508; Alaska Elec. Pension Fund v.
Brown, 941 A.2d 1011, 1015 (Del. 2007).
C.
Merits: The Court of Chancery erroneously
awarded PharmAthene one-third of its attorneyV¶ fees and expert witness
expenses based on a fee-shifting provision in the Bridge Loan Agreement
WULJJHUHGE\6,*$¶VDOOHJHGIDLOXUHWRQHJRWLDWHLQJRRGIDLWKDQGRQWKH
bad faith exception to the American Rule. To the extent the Court finds
that SIGA did not breach its obligation to negotiate in good faith is overWXUQHGWKHDZDUGRIDWWRUQH\V¶IHHVDQGFRVWVVKRXOGEHRYHrturned.
It should also be overturned because there is no basis for the
FRQFOXVLRQ WKDW 6,*$¶V FRQGXFW MXVWLILHG LQYRNLQJ WKH EDG IDLWK H[FHption. Shifting fees may be warranted by WKHORVLQJSDUW\¶VSUH-litigation
FRQGXFWEXW³LQRQO\WKHPRVWHJUHJLRXVLQVWDQFHVRIIUDXGRURYHUUHDFhLQJ´ZKLFKLVSODLQO\QRWSUHVHQWKHUHEx. C, at *43 (quoting Arbitrium
(Cayman Is.) Handels AG v. Johnston, 705 A.2d 225, 231 (Del. Ch.
1997)). The Court of Chancery found that SIG$ DFWHG ³HJUeJLRXV>O\@´
E\ ³insist[ing] . . . [that the upfront, deferred, and milestone payments]
be increased to an astronomical $335 PLOOLRQ´ DQG WKDW WKH UR\DOWLHV
payments also be increased. Id. at *44 (emphasis added). SIGA did no
such thing. The uncontroverted evidence shows that SIGA did no more
than propose, as an opening position, terms that differed from the LATS.
There is no trace of fraud, egregious conduct, or overreaching. Accordingly, to the extent it relies on the bad faith exception, the Court of
&KDQFHU\¶VDZDUGRIDWWRUQH\V¶IHHVDQGFRVWVVKRXOGEHUeversed.
Finally, to the extent the Court finds that PharmAthene is limited
to reliance damages, PharmAthene should not be permitted to recover for
fees and expenses in the amount of approximately $2.4 million when the
GDPDJHVDZDUGLVOLPLWHGWR³DIHZKXQGUHGWKRXVDQGGROODUV´3KDrmAthene incurred an excessive amount in fees and expenses because it
hoped for a windfall decision, which it received. It should not be
rewarded for such profligacy.
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Conclusion
For the foregoing reasons, the Final Order and Judgment of the
Court of Chancery should be reversed in relevant part and judgment
entered LQ6,*$¶VIDYRU.
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