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NATURE AND STAGE OF PROCEEDINGS

On March 10, 1998, Tze Poong Liu was arrested in New
York City regarding a fire which had occurred on March 9,

1998 at a residence in Claymont, Delaware, and which had

killed three persons: the wife, mother and daughter of
William Chen. Liu was transported from New York to
Delaware and was ultimately charged, along with co-

defendant Vicky Chao, with three counts of intentional

murder (first degree), three counts of felony murder (first
degree), and related conspiracy and felony charges. The
Liu and Chao cases were severed for trial. Liu v. State,

628 A.2d 1376 (Del. 1983)

The case against co-defendant Chao proceeded to trial
first, and Chaco was convicted of the six murder counts and
other charges. The Supreme Court affirmed. Chao v. State,
604 A.2d 1351 (Del. 1992)

The case against Liu then proceeded to trial, and Liu

was similarly convicted o¢f six murder counts and other

charges . The Supreme Court reversed Liu's multiple
CONSPLEATY convicticns, but affirmed tthe remaining
convictions. Liu v. State, 628 A.2d4 1376 {(Del. 1283)

Subsequently, in Superior Court, Liu filed a Rule &1
motionn for post-conviction relief, alleging. among other

things, ineffective assistance of counsel. Meanwhile, Chao



filed a motion in Superior Court for a new trial on the
basis of ’'newly discovered" evidence. (Chao alleged
perjury by the State's chief witness—William Chen—during
her trial, which perjury had come to light during Chen's
testimony at Liu's subsequent trial.)

On February 17, 1995, the Superior Court denied Liu's
motion for pest-conviction relief but granted Chao's motion
for a new trial, reasoning that Chen's perjured testimony
had prejudiced her trial. State v. Liu, 1995 WL 413449
(Del. Super); State v. Chao, 1995 WL 412364 (Del. Super.)

At her retrial, Chao was acquitted of the three counts
of intentional murder but was convicted of three counts of
felony murder and other charges.

Liu proceeded to appeal pro se the Superior Court's
denial of his motion for post-conviction relief. His
allegedly ineffective trial counsel, though, was permitted
to enter his appearance in Supreme Court on Liu's behalf.
Said counsel filed a notice of dismissal of the appeal, and
the matter was remanded to Superior Court where said
counsel had promised to file a new trial motion on Liu's
behslf. State v. Liu, 2012 WL 2192933 (Del. Super.}

Counsel, though, never preparsd Liu's new trial
motion, and Liu was forced to file a pro se motlion for a

new trial. Said motion languished on the Superior Court

[



docket for years. State v. Liu, 2012 WL 21%23%38% (Del.
Super.)

In 2002, the Supreme Court decided Williams v. State,
818 A.2d 906 (Del. 2002}, holding that it had previously
misinterpreted the felony murder statute (as said statute
existed at the time of deaths of the Chen family).

In 2007, the Supreme Court held that the decision in
Williams, correcting a faulty interpretation of the felony
murder statute, applied retroactively to the Chao felony
murder convictions. State v. Chao, 931 A.2d 1040 (Del.
2007) Chao's three felony murder convictions were reduced
by the Superior Court to manslaughter convictions, and she
was re-sentenced.

In the matter sub judice, the Superior Court likewise

reduced Liu's three felony murder convictions to
manslaughter convictions on February 29, 2012. The
Superior Court, though, failed to grant Liu any of the
further post~-conviction relief that he sought.

This is Liu’'s appeal of the Superior Court's denial of

his motion for post-conviction relief.



STATEMENT OF FACTS

In March 1991, Liu was tried before a Supericr Court
jury on six counts of first degree murder and other charges.
The jury returned a verdict of guilty on all charges.

The Supreme Court reversed the multiple conspiracy

convictions, but otherwise affirmed. The matter was remanded

to Superior Court.

Liu filed a timely Rule 61 Motion for Post-Conviction
Relief in Superior Court, alleging, as described by the

Superior Court:

With respect to the pre-trial stage,
defendant claims that: the search of his New
York City apartment violated his rights under
the Fourth Amendment. Additionally,
defendant alleges deprivations of several
criminal constitutional rights protected
under the S8ixth BAmendment, including denial
of indictment, preliminary hearing, change of

venue, right to a speedy trial, and
unreasonable bail. With respect to the trial
stage, defendant asserts the following

vioclations of his constitutional rights:
violations of due process including evidence
admitted at trial that did not comport with
certain provisions of the Federal Rules of
Evidence; insufficient evidence to establish
the elements of first degree murder and to
support the wverdict: sandbagging the defense
by the State in its rebuttal; preosecutorial
misconduct; and withholding of Brady
material:; and deprivation of the right of
confrontation and ineffective assistance of
counsel in violation of the Sixth Amendment.

1995 WI. 413449%2



On February 17, 1995, the Superior Court denied Liu's
motion for post-conviction relief. Liu filed a timely appeal
of said denial.

Liu's appeal of Superior Court’'s denial of his motion
for post-conviction relief proceeded pro se in Supreme Court.
However, Liu‘s former trial counsel, whom Liu had charged
with “ineffective assistance of counsel," persuaded Liu to
allow him to dismiss Liu's Supreme Court appeal and to have
the matter remanded to Superior Court so that said counsel
could file a motion for a new trial in Superior Court. 2012
WL 2192939 *5-7

Said counsel though, did not file the promised new trial
motion, and Liu finally filed a pro se motion for a new
trial. Said new trial motion languished in Superior Court
for many years. 2012 WL 2192839 *6

Superior Court never appocinted counsel to assist Liu
with said new trial motion.

On August 2, 2007, Liu filed a motion for post-
conviction relief, arguing the invalidity of his felony
murder convictions under Williams and Chao and stating other
claims for post-conviction relief. Said motion was refiled
with the assistance of appointed counsel on Januaxy 2, 2008
and was amended on May 22, 2009. On June 30, 2009, the State

filed an Answer opposing the motion, Cn November 22, Z010,

L



Liu filed an affidavit in support of his motion, and his
former trial counsel filed a responsive affidavit on February
7, 2011. On June 6, 2011, Liu filed a Reply te the State's
Answer.

On February 12, 2012, the Superior Court issued 1its
decision reducing Liu's three felony murder convictions to
three manslaughter convictions. Other post-conviction
relief, though, was denied.

The Superior Court found that Liu's trial counsel had
been ineffective:

The letters between Liu and trial
counsel make it clear Liu agreed to counsel's
advice not to pursue the appeal on the
condition or promise that counsel would file
such a motion. He never did. His affidavit
makes it clear that it would have been based,
if filed, on Chen's perjury at Chac's trial.

There is no need for prolonged
discussion of counsel's performance. First,
there was no cobjective standard violated when
counsel recommended voluntary dismissal of
the Rule 61 appeal. Second, however, counsel
clearly viclated any reasonable objective
standard by not doing what he promised to do
as part of that dismissal when he failed to
move for a new trial. Even if the appeal had
not been dismissed and this Court’'s ruling on
the Ffirst Rule 61 motion affirmed, counsel
still had a duty to move for a new trial.
The failure to move for a new trial was an
utter breakdown in counsel’s dutlies to Liu.

Counsgel’'s default in neot filing for a
new trial 1s compounded by subsequent events.
Liuw moved to have new counsel appointed.
Granted, the original Judge denied that



motion primarily because he believed
counsel's long involvement and familiarity

with the case were beneficial to Liu. But
paragraph fifteen in counsel's affidavit 1is
revealing. If original counsel believed

Liu's allegations of <counsel’'s inactions
interfered enough at some point with his
ability to continue to represent him, he had
an independent duty to and should have asked
for leave to withdraw. By failing to do so,
counsel breached his duty, again, to Liu.

In a letter counsel sent to the original
judge on May 13, 1996, he said, "While 1
would prefer to stay on the case, I would
have no objection to new counsel being
appointed.” Docket No. 217. It 1is that
letter to which the original judge replied
that he believed it was in ©Liu's Dbest
interest for counsel to remain in the case.

Liu has made his case of attorney error.
But he cannct show the prejudice or degree of
prejudice to complete his claim of
ineffective assistance of counsel. That
analysis involves two phases. The first 1is
the appeal of the original judge's denial of
the first Rule 61 motion. Counsel wrote Liu
that he believed "there is virtually no
possibility that you will win the appeal..
This Court's view is, after examining the
record in this case, the decisions of the
original judge, the Supreme Court's opinion

affirming the convictions, the original
judge’'s Rule 61 decision, and the law
applied, that counsel’'s assessment wWas
correct. No result was guaranteed on that
appeal, but his assessment was objectively
reasonable. Further, Liu cannct show that if

counsel had pursued the appeal, it is likely
the decision from the coriginal judge would
have been reversed.

2012 WL 2192939 *5-10



Counsel's abandonment of Liu in Superior Court left him
to his own devices to imagine and prepare a new trial motion,
pro se, and without the benefit of a Chinese interpreter.

Although it found that Liu's former counsel's default
was obvious, Superior Court denied Liu's pro se motion for a

new trial along with his motion for post-conviction relief.



SUMMARY OF ARGUMENT

i, The Superior Court erred when it found that Liu’'s
loss of appellate review of Superior Court's 1985 denial of
his Motion for Post-Conviction Relief, which was due to his
counsel's ineffectiveness, wasg not prejudicial. In the
past, the Supreme Court has treated loss of appellate
review, due to c¢ounsel's ineffectiveness, as inherently

prejudicial.



ARGUMENT

A QUESTICNS PRESENTED

Although Superior Court correctly found that Liu's
counsel was ineffective in causing Liu to lose appellate
review of the Superior Court's 1995 denial of his motion
for post-conviction relief, did it err when it also found
that said loss of appellate review was not prejudicial?

(A264-5)

B. STANDARD AND SCOPE OF REVIEW

The Supreme Court reviews the Superior Court's denial
of a motion for post-conviction relief for abuse of
discretion. Zebrosky v. State, 12 A.3d 1115, 1119 (bel.

2010) .

. MERITS

This Court has been clear about an attorney's duty to
preserve his criminal defendant's appellate rights:

We, therefore, hold that the
conviction may not stand and must be
regarded as having been obtained in
vielation of the Constitution and laws
unless this defendant is afforded a
chance te appeal or ar adequate

alternate remedy. The chance tc appeal
was lost in spite of defendant’'s
decision to appeal, and that loss

securred on account of the wvioclation of

{0



defendant's right to effective
representation.

Braxton v. State, 479 A.2d4 831, 834 (Del. 1984)

In the matter sub judice, Liu lost appellate review of

the Superior Court's 1895 decision denying him post-
conviction relief when the attorney whom he had charged
with ineffectiveness entered his appearance in Supreme
Court, and procured the dismissal of said appeal on the
promise that he would file a motion for a new trial for Liu
in Superior Court. Said promised new trial motion never
materialized, and Liu was forced to conceptualize and file
a pro se motion for a new trial, without the benefit of a
Chinese interpreter, who had assisted him at trial.

When a criminal defendant's appellate rights have been
lost due to attorney ineffectiveness, this Court's policy
has been to restore said rights without preliminarily
passing on the merits of the appeal:

In Delaware, two alternative forms
of relief are available when trial
counsel disregards a client's
instruction to file a direct appeal
after sentencing in a criminal
proceading. Generally, the trial court
will wvacate the sentence and then
reimpose the same sentence. This allows
the defendant thirty days to file a
direct appeal because the appeal periocd
begins running anew from the date of the
reimposed, sentence. The alternative 1s

for the trial court to allow the
defendant to raise any issue 1n a post



conviction proceeding that could have
been raised on direct appeal. If that
post conviction petition is denied, the
defendant can file an appeal, thereby
receiving the same review he or she
would have had in & timely direct
appeal.

Middlebrook v. State, 815 A.2d 739, 743 (Del. 2003)

Thus, the appropriate approach for the Superior Court
to take, after finding Liu's loss of appellate review due
to his attorney's ineffectiveness, would have been to
reissue its 1995 denial of Lui's motion for post-conviction
relief and to allow appellate review of same to proceed.
In such manner, ineffective counsel's forfeiture of said
appellate review, in exchange for a never-filed motion for
new trial, would have been avoided, and Liu would have had

restored to him the appellate right he enjoyed prior to

counsel’'s default.



CONCLUSION

The Superior Court erred when it failed to find that
it was prejudicial to Liu to lose his right to appellate
review in exchange for a promised new trial motion that was
never filed. Said prejudice due to counsel s
ineffectiveness can be remedied by remanding the matter to
the Superior Court with instructions that the Superior
Court reissue its 1995 denial of Liu's motion for post-
conviction relief, and allowing an appeal from same to

proceed.

/s/ James J. Haley, Jr.
James J. Haley, Jr., Esquire
I.D. No. 2987
FERRARA & HALEY
1716 Wawaset Street
Wilmington, DE 19806-2131
{302) 656-7247
Attorney for Tze Poong Liu
Defendant Below-Appellant

August 15, 2014
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Tze Poong Liu has filed his second motion for post-conviction relief.  The
motion consists of four claims: (1) his three fefony murder convictions cannot stand; (23
prosecutorial misconduct; (3) use of alleged perjured testimony; and {4} ineffecuve
assistance of counsel. Based on Williams v. State' and Chao v. State,” as the State
concedes, his felony murder convictions will be vacated. Those convictions will be
reduced to manslaughter and Liu will be re-sentenced accordingly.

The Court holds that his remaining three claims are procedurally barred and with
no applicable means of relief from those bars, or that these claims lack substantive
merit. He has also moved for a new trial. His motions are DENIED.

Procedural History’

This case has an unusual procedural history which is necessary to review. Liu
was {and is) a co-defendant with Vicky Chao. The history of their cases is inextricably
interviewed and important o understand in order to frame the 1ssues now presented.
They were both charged with the intentional murder of three members of the Witham
Chen family this wife and two children), of felony murder of that family because they
died as a result of 2 deliberately set fire, conspiracy to murder and attempted murder of
William Chen. Their frials were severed,

FHIE A I uts (Del 208D
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Chao was iried first. She was convicted, of among other charges, three counts
of intentional murder and three counts of felony murder. Her convictions were upheld
on direct appeal.® The State’s primary witness, Chen, testified in her trial. Only at
Liu's subsequent trial, did it become known that Chen had perjured himseil in
significant ways regarding his ongoing relationship with Chae, even while he was
married (his wife was one of the murder victims).

in Liu's trial, Chen provided far more detail, much of it substantive, about his
relationship with Chao. Liu was, nevertheless, convicted of three counts of intentional
murder and three Counts of felony murder. Those convictions were upheld on direct
appeal.” The Supreme Court, however, reversed his three convictions for conspiracy to
commit murder and collapsed them into just one such conviction and remanded the case
for appropriate re-sentencing. The mandate was issued September 3, 1993, Liu was
resentenced an the one conspiracy count on October 22, 1993,

On November 23, 1994, Liu moved, pro se, for post-conviction relief. It was
denied on February 17, 1995.° In 1994, Chao moved for a new trial, her primary
claim being that Chen had lied in her trial about the extent of his relationship with her.

It is the extent to which he tesfified about it and s depth in Liu's irial wihich, she

E ey T~ ot
Cheo v, Srade, 604 A 24 1351 (Del, 19921

P liuov Srare, 638 AL2d 1376 (Del. 1993

S Srmte v, L, 1995 WL 413445 (Dell Super. Feh 17 1595)
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claimed. warranted a wew trial.  The wrial judge concurred.  He made these
ohservations in his opinion grandng her new trial moton:

In the present case, however, the new evidence clearly

demonstrates that one of the Swate’s primary witnesses committed perjury
ar defendant’s trial.  Moreover, the State concedes n its reply briet that
the witness perjured himself,
After reviewing the record, the Court is satistied that the State’s
primary witness, Mr. Chen, committed perjury at defendant’s trial.
Defendant claims that Mr. Chen falsely testified about the frequency of
visits and the length of his stay at apartment 2C in New York in the fall of
1987. She points out that while he testified at her trial that he only went
t0 New York on occasion, he testified at Liu's trial that he lived 1n
gpartment 2C for as much as two months at & time. Defendant also
argues that Mr. Chen himself admitied to lying under oath. The State
contends that a fair reading of Mr. Chen’s testimony regarding apartment
2C does not establish that periury occurred as to length of stay.
Moreover, the State argues that Mr. Chen admitted to committing perjury
only as to the nature and extent of hus relationship with defendant and
nothing else.

It is a disingenuous argument to claim that defendant has not
satisfied her burden because her specific allegation does not technically
establish that Mr. Chen committed perjury on one issue when it 1§ clear
periury was commntted on another issue. To the contrary, the record
ciearly shows that a material State witness periured himself on a highly
relevant issue in the case, motive.

The Iynchpin of the State’s case, however, was the theory that after
Mr. Chen’s marriage, defendant became a woman scorned, obsessed with
the idea of having Mr. Chen and that if she could not have hmim then no
woman would, This “fatal attraction” theory was the framework in which
the facts and evidence were presented o the jury in s opening and

closing arguments.’

CSiare v Chao, 1995 W1 412361 a 2.4 (Dell Super. beh, CTLOTGRE
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It is noteworthy that the opinions denying Liu’s motion for post-cos wiction rehief

and granting Chao’s motion for a new tral were issued on the same day. ‘The

S

divergence in these two cases, thereafier, continued and widened., Chao was re-iried,

=l

and convicted of three counts of felony murder but acquitted of the three counts of

intentional murder.

Without detailing all of Chao's subsequent procedural history, the Supreme
Court later reversed her three felony murder convictions.? In short, it reversed itself
from its 1992 opinion on felony murder in her direct appeal.

Liu initially appealed the 1995 denial of his second motion for post- -conviction
relief. It is what happened in that process which forms one of the grounds for
ineffective assistance of counsel in the instant motion. The appeal was withdrawn. It
was withdrawn because counsel, who had represented him at trial and on direct appeal,
also represented him in the new appeal, convinced him to withdraw the appeal,
indicating he would file a motion for a new trial.

The appeal was “voluntarily” dismissed in July 1995, Counsel, however, did

trial as promised but Lin himself did on November 22,

na: file a moucn for o new

1995 The Crouort forwarded that mation o counsel, but still ne motion was filed. In
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of trials further delaying preparation of the motion.  There were further exchanges over
several years between the Court and counsel and between Liu and the Court, but still,
no new trial motion was ever tiled.

The docket shows that six years clapsed from the time Liu was sending letters (©
the original judge to the date he filed, pro se, the current moton for post-conviciion
relief, He complained his letiers weie forwarded fo his counsel and that still nothing
was happening. This judge has no explanation {or that gap. The present mouon was
filed August 2, 2007, The Court promptly appointed new counsel for him but there
was a conflict with that counsel and a cecond attorney was appointed, That new
counsel filed a restated motion for post-conviction refief on January 9, 2008.

Following an office conference, a schedule was established for an exchange of
briefing. New counsel missed his deadlines and after much prodding, a new schedule
was established which included the filing of an amended motion.  This dme, the
amended motion was filed timely.  In place of a hearing, Liu was to submit an
Affidavit, as the issues seemed to be resolvable without the need for a hearing. Liu

tmely submitted his affidant which the Court forwarded (o prior counsel for a

Y
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Factual Background

L

The factual background of the murders i3 also needed to put all of this in

context. [t is found in the opinion denying Liu's first motion for post-conviction relief:

Williama Chen's (Chen) wife, danghter and mother were killed in a
fire that was deliberately set at his Claymont home Jocated on Compass
Drive in the earty morning hours of March 9. 1988. Chen testitied that
he went down to the first tloor because he had been awakened by smoke
and noise and saw the figure of a female intruder in the living room. At
first. he assumed the figure was that of his mother but later stated that it
was Chao. Chen opened the frant door to let the simoke cut and was
forced out of the house as flames flashed through his home. Gasoline had
been poured strategically sround the house to block every major exit from
the home. A witness, Steven Green, had given 4 taped statement 10 an
investigating deputy atiorney general purportedly stating that he had seen
someone around Chen’s house before the fire stiarted.

The ensuing investigation revealed (hat Chen had been involved n
4 turbulent adulterous refationship with a woman from New York City
named Vicky Chao. There was a love triangle involving defendant, Chao
and Chen. Chen then testified that Chao had come to his Claymont home
nine days before the fire, argued with his wife and mother and threatencd
to cause “big wouble.”

During Chao’s interview by the authorities, she implicated Liu.
She claimed it wanted to kill Chen and forced ber to drive down with
him from New York City 1o Delaware in hiss yellow taxicab early that
morning.  During the trip ¢ Delaware, Liu stopped to fill a plastic jug
with gasoline. At approximately 4:30 a.m. on the day of the fire, a
neighbor of Chen witnessed a yellow cab with two ocecupants driving very
slowly on a street adjacent to Compass Dirive. The car went stowly down
to the end of the sireer which was a cul-de-sac and turned off its hghts
The neighbor testified that the ocCupants appeared to be Jooking for a
- hack up that street, turned onto Compass

P S £y T
o arrived af {hen's

particular house. The cab w
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Bridge on the morning of March 9, 1988 saw defendant in 4 taxi cab with
a passenger crossing from Delaware to New lersey. Despite detendant’s
statement to the authorities that he had never been to Delaware, defendant
had driven Chao to Delaware nine days before the murder.

Liu and Chao were both arrested in March of 1988 and indicted on
six counts of First Degree Murder and related charges of Attempted
Murder, Arson, Burglary, and Conspiracy. The trials were severed and
the State decided to prosecute Chao first. Her triad began on July i1,
1989 and 2 jury returned a verdict ot guilty on all charges on August 2,
1989. Chao's convictions were affirmed on appeal. Liu’s trial began on
March 11, 1991 and he was convicted on all charges on June I, 1991.
On appeal, the Supreme Court reversed the multiple convictions of
conspiracy hut affirmed the remaining convictions.”

Liu’s Claims/State’s Response

As noted in the beginning of this Court's opinion, one of Liu’s claims is that his
felony murder convictions should be vacated. The State agrees and says he should be
re-sentenced, instead, on three counts of manslaughter. In an opinion on this same
issue, Chao’s similar felony murder convictions were reduced to manstaughter, and she
was re-sentenced accordingly."” For the identical reasons outlined in that opinion, Liu's
tiree felony murder convictions will he vacated and convictions for the three counts of
manslaughter will he entered. He will be re-sentenced accordingly

Next, Liu argues that there was prosecutorial misconduct, namely Csurprise”

witnesses - feliow inmates and a correctional officer testifying about s Enghish

, st *1.7 temphasis added)
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language difficulty. His next ground for relief raises the issue of Chen and his
“nerjured” testimony claiming he lied not only at Chao’s trial but also in his.

His fourth ground for relief is a series of itemized claims falling under the
general claim of ineffective assistance of counsel. Rather than list them here, each will
be discussed separately later in this opinion. Sifce Chen's perjury at Chao's trial
warranted a new trial, he seeks a new trial for himself for the same reason.

The State’s response to the claims, other than the telony murder claim, is that
they are procedurally barred. Further, it contends, there are no means of relief from
these bars.

Discussion

Before undertaking a review of the claims Liu presents, the Court is required to
determine if there are any procedural impediments to doing s0.'7  To appreciate
whether there are applicable bars, it is instructive to see what Liu raised in his direct
appeal and in his earlier motion for post-conviction relief. On direct appeal Liu sought
review of the trial judge’s denial of his motion to suppress arguing (i) his
Janguage/cuiteral barriers rendered his Miranda® waiver invalid; (2) the tial judge’s
failure 10 suppress evidence seized from his apartment, a search resulting from A

consent shmilurly challenged: and (%) failure o suppress evidence sewed from

: N | SV PO SN S S B o
Bickordyen v, Sate, 3 A 30 445,
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axicab, On direct appeal, Liu also challenged the accuracy of the interpretation of the
proceedings and contested he could not he convicted of felony murder and aiso of
intentional murder. He also contested the jury instruction that he could be convicted as
an accomplice or principal and that the jury niceds not be unanimous of which the two
he was a8 long as it was unanimous about nis guilt. Finally, Liu initialy argued that the
irial judge erred when it gave voluntarigess instruction regarding his confession. '
All of these claims were rejected.

Liu filed his first motion for post-conviction relief on November 23, 1994, He
was proceeding pro se. Counsel was not appointed to represent hum. His motion
proffered these grounds for relief: (1) the search of his New York apartment was
iegal; (2) denial of indictment. preliminary hearing, change of venue, of speedy trial;
(3} that he was held on unreasonabie bail; (4) evidence admitted contrary to rules of
evidence, (5 msufficient evidence 1o support intentional murder; (6) sandbagging the

defense in rebuttal; 7) withholding of Brady'® material; (8) deprivation of right of

confrontation: and (9 meffective assiztance of counsel.

enit on appesl, v conveded tis arguimeid had 1o mertt,
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This Court considered all of those claims and rejected them either o1 substantive
grounds or that they were procedurally parred.!” The claim against coungel was that he
was inadequately prepared and that he had not filed cerain pre-trial motions, namely
dismissal for lack of speedy trial. The Court’s rejecuan of his separate claim of denia
of his right a speedy trial resolved, in effect, that part of his claim against counsel. L
argued that counsel did not argue issues that would have led to an acquintal or reduction
in his sentences.  Liun also criticized counsel for not introducing the statement of
Steven Green.'® Liu claimed that Green had told the police he had seen Chen outside
his house before the fire started. That, of course, would conflict with Chen’s testimony
that he saw a female figure inside his house just before the fire started. The Court in
deciding Liu’s first motion for post-conviction relief approached Green’s statement
from two perspectives.  One, whether there had been a Brady' violation, and two,
whether Liw's counsel had been ineffective in not introducing it or presumably not
having him testify. The Court found neither of Liu’s claims about Green had merit. [t
reached that conclusion hecause Chao had raised the same Brady issue about Green in
her motion for a new mrial,

When she did, the Court had the Siate produce Green's statement for an in
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as Chen was banging on the door. The Court found no Srady violation in the Chao
case and restated that reasoning in rejecting Lin's Brady claim about Green and Ius
claim of ineffective assistance of counsel.™

Liu appealed that decision.  While on appeal, Liu’s trial counsel became
involved to some extent or became attorney of record. The following correspondence
oceurred:

Pear Mr, Liu:

As you know the Delaware Supreme Court has denied my Motion to

Remand your case to seek a new trial. [ have filed a Motion to Withdraw

as your counsel on appeal, and a Motion to Extend the deadline to file an
opening brief. 1 shall let you know what the court decides.

It would be my recommendation to you that you voluntarily dismiss your
current appeal and permit me to pursue the new trial motion i Superior
Court. | believe there is virtually no possibility that you will win the
appeal, but a chance does exist that a Motion for New Trial will be

granted.

If you do not want to voluntarily dismiss the appeal [ shall have 10 wait
antil the conclusion of the appeal before filing the moton in Superior

Court.
Please let me kiow how you intend to proceed.

Very truly vours,

LA suDseGuenily sent this lettor o the SUNLTme Lot
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Dear Madam Clerk:

I am filing this letter as a response to your letter of June 20, 1995 in
connection with the above-captioned matter.  Simultaneous with this letter
1 am alse filing a Notice of Volumary Dismissal.

In response lo the specific inguiries raised in yeur letter I note the

following:

a) When [ filed the Motion to Withdraw as counsel copies were mailed
to Mr. Liu. When | met with Mr. Liu he indicated that he had
received them.  We reviewed the contents of the motion at that
meeting.

by He was advised that he could file a written response. During the

course of the discussions he advised me that he would not appose the

motion but would prefer that [ stay in the case. We discussed that |
would have to review Judge Gebelein’s opinion and determine
whether that would be possible. Subsequent to that meeting Mr. Liu
attempted to file a voluntary motion for dismissal which was
forwarded to my office. [ have now discussed the various options

with Mr. Liu and he has requested that | dismuiss the appeal and file a

Moiton [sic} for New Trial in Superior Court; and

As a result there is no response from Mr. Liu to be filed with the

Court.**
Counsel sent a copy of that letter to Liu:

Dear Mr. Liu:

Enclosed please find a copy of my letter o the Court and Notice ot
Voluntary 13ismissal which was filed on July 26, 1995, Once the mandate

is received and jurisdiction rewrns to Superior Court [ shall file the

Maorion for a2 New Tral



The Supreme Court dismissed the appeal as requested in late July, 1995.
Counsel, however, did not file a motion for a new trial. Liu, on the other hand, filed
sne on his own on November 22, 1995, The wial judge forwarded it to counsel. ™ Liu

aie n 1

made critical comments about counsel in a letter to the Court and then in April 1996
moved for new counsel.™ That was denied. Over a period of several years, thereafter,
there continued to be correspondence between Liu, the Court and counsel. From 2001

t0 2007 nothing happened until the current motion was fited.
The Court has reviewed the history to better analyze and focus on whether any

procedural bars apply and, if so, whether there are means of relief of from any of these

bars.

Several claims are procedurally harred. They are that the State produced so
called “surprise” witnesses - fellow inmates and a carrections officer. This issue was
knowable at the time of Liu's direct appeal and knowable when he filed his tirst motion

for post-conviction retief.  His conviction becanme finai in 1993 and this claim, now

made in his second motion in 2007 s me barred.”

There is another reason the tme bar applies. In April 1997, Liu fied for post-
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not used the Court’s form for such motions.?’ Along with the rejection notice, the
Prothonotary sent him the proper form (o use. He did net re-file his morion using the
correct form,  His current motion, originally tiled pro se, was also rejected because he
fasled to use the correct forin. But only several weeks later did Liu {ile the motion using
the correct form. He was at thar time stiil representing himselt.

In his 1997 “motion” Liu raised the same issue of the “surprise” prisoner
witnesses and the correctional officer witness, These witnesses testified at his
suppression hearing. At the ume of his trial, Rule 61(1)(1) had a three year window for
post-conviction motions to be filed once the conviction was final. His 1997 “motion™
was filed just over three years from his conviction becoming final on direct appeal.®

There is a means of relief from this procedural time bar. Rule 61(i%5) provides:

The bars to relief in paragraphs (1), (2), and (3) of this subdivision shall

not apply to a claim that the court lacked jurisdiction or to a colorahle

claim thal there was a miscarriage of Justice because of 2 constitutional

violation that undermined the fundamental legality, reliability, integrity or

fairness of the proceedings leading to the judgment of conviction.
The Court sees nothing in this claim which rises 1o that level and which would operate

to provide relief from the tme bar in Rule 6117,
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Liu's claim about the “surprise” immnate witnesses and the correctional officer
witness 1s also barred as previously adjudicated.” As his 1997 “motion™ sets out, these
witnesses testified at the pre-trial suppression hearing concerning his statement and his
consent o search his aparoment. Their testimony concerned his ability w understand
English and cultural issues in waiving Miranda rights and consenting to the apartment
search. All of the questions regarding any language barrier or cultural issues were
thoroughty reviewed first by this Court after the suppression hearing then by the
Supreme Court in its decision aftirming his convictions.™ As the issue was thoroughly
considered and adjudicated, this Court sees no imterest of justice warranting
reconsideration.  Further, though stated somewhat differently, this claim s a re-
packaging of an adjudicated claim. This Court does not consider such “re-packaged”
claims !

In sum, Liu's claim of prosecutorial misconduct because of co-called surprise
witnesses, cte., 1s harred,

Gt greater note, however, 1s his claim about Chen’s testmony.  There &5 10

doubt Chen lied at Chaa’s first trial mimmizing his relationship with Chao and that

those lies and the Stale’s reliance upon them (not knowing ihen they were lesy 10 show

giive wers the ressons Dhaag wdh
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Liu's claim about Chen is that it was during Afs trial that Chen’s perjury at Chaa’s trial
came cut. In other words, the jury in Liw's trial knew all of this, yet stit] convicted
him.

I iu does not share the same basis for a new trial as Chao did. The state did not
rely on Chen's perjury to show Liu's motive for participating in the murders as it had
in Chao's original trial.  His jury was aware of Chen's perjury. There was much
independent evidence, both in guahty and quantity, tying him to the conspiracy and the
actual participation in the murder. To the extent that “fairness of justice” would
warrant granting a new trial, this Court sees no need. There is no new evidence
showing a need to do so.

The discussion of the role of Chen's perjury during the Chao trial which led o
her getting a new trial overlaps with and feads necessarily 1o a discussion of Liu's claim
of inetfective assistance ot counsel.

The reason is obvious. On the same day the original judge denied his first
mation for post-convicton relief, it granted Chao’s motion for a new triat.”* On advice
of counsel. Liu voluntarily dismissed his appeal of the denial of his first motion for
nosi-conviction relief. [o wag dope, as the record shows, because counsel (1) did aot

P
'

seal, but (2} more imponantly, o e han
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motion for new trial.  That was certainly Liu's understanding why his appeal was
disnussed.

That motion was never filed.  Its contents or grounds, therefore, are
unknowable. It would be a fair and obvicus assumption that it would have included, at
Jeast, the same ground as Chao’s motion: Chen’s perjury.

There are other claims of ineffective assistance of counsel in addition to the
failure to file the motion for new trial, but before discussing them, the grounds he
needs to show for such a claim need to be set out.” To establish a claim of inetfective
assistance of counsel Liu must demonstrate (1) counsel’s performance fell below an
objective standard of reasonableness and (2) such deficient performance cdused the
defendant actual prejudice.™ To meet the prejudice prong, Liu has to show that but for
counsel’s errors, the result of the proceeding would have been different.” He also has
10 make specific and concrete claims of actual prejudice and substantiate thern. ™

Liu’s list of claims of ineffective assistance does pot contain an explicit ground

tat counsel fated 0 Die a motion for a new trial based on Chen’s perjury. It s,

no exphich claim of inetiectveness for this failure, buta
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however, clearly subsumed in several of the grounds but alsa, of course, in his general
claim about Chen's testimony. His specific claims are:

1. {Trial counsel’s] reliance on his “conflict counsel” contract with the
Court made him anxious o avoid disturbing the Court and the State of
Delaware so  he refrained from  advocating  Liu's  nterests

aggressively.

2. {Trial counsel} atllowed an (sicy FBI agent to sit on the Jury.
3. [Trial counsei} lied t Liu and advised him that the Stare would

release him.

4. [Trial counsel] failed to subpoena eyewitness who had seen William
Chen and Vicky Chao outside the house on the night of the fire.

5. [Trial counsel] persuaded Liu to dismiss his appeal of this Court’s
February 17, 1995 decision denying his prior Rule 61 petition.

6 Mr. Liu refrained from testifying at trial on {trial counsel’s] advice. '

[in's first claim lacks the requisite specificity and is no more than innuendo, and
s not concrete. If the first claim bares any relationship to trial counsel’s failure to move
for a pew trial after the appeal was voluntarily dismissed, Liu bas a claim. Clamm
quinber five abave abour that appeal dismissal 18 related, wo, of course. The Court
views the appeal dismissal and the unfiled moton for a new (rial W be the most serious
ssue raised.  Defore proceeding with the analysis of it pertinent portions of irial
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8. An appeal was filed with the Delaware Supreme Courtt;

9. Counsel met with Mr. Liu to discuss the appeal versus filing a Metion
for a New Trial;

10, Counsel may have written 1o Mr. Liu but no longer has the file on this
matier to assist in refreshing his recollection;

I'1. Following those discussions Mr. Liu agreed to have the matter in the
Delaware Supreme Court dismissed for the purposes of pursuing the new
trial application:

12. It is my recollection that Petitioner and counsel agreed on some poings
to be raised in the application but not 1n total;

13. Counsel recalls it taking some time 1o prepare a draft given his
schedule and the length of the transeript;

14. Counsel recalis sending a draft of the motion to Mr. Liu but does not
have a copy to provide the court or the parties;

15. At some point given the allegations made by Mr. Liu counsel did not
proceed further on the motion. Counsel camnot identify a time period
when that occurred;

16. Counsel at all tmes believed in the validity of Mr. Liu’s new claims
for a new trial as being justified in the interest of justice - L.e. Mr. Chen
sdmitied lies during testimony and subsequent decisions in the Chao case;

17 Cpunsel believes that sometme in [998 he was under the beliel that
Mr. Liu would be appoivted new counsel,

18, My review of the docket shows that new counsel was not appoinied

ontiy 20407 ¢
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a motion. He never did. His affidavit makes it clear that it would have been based. if
filed, on Chen’s perjury at Chao’s wial.

There is no need for prolonged discussion of counsel’s performance. First, there
was no objective standard violated when counsel recommended voluntary dismissal of
the Rule 61 appeal. Second, however, counsel clearly violated any reasonable objective
standard by not doing whar he promised to do as part of that dismissal when he failed to
move for a new trial. Even if the appeal had not been dismissed and this Court’s ruling
on the first Rule 61 motion affirmed, counsel still had a duty to move for a new trial.
The failure to move for a new trial was an utter breakdown in counsel’s duties to Liu.

Counsel's default in not filing for a new irial is compounded by subsequent
events. Lin moved to have new counsel appointed. Granted, the original judge demed
that motion primarily because he believed counsel’s tong involvement and familiarity
with the case were beneficial o Liu. But paragraph fifteen in counsel’s affidavit is
revealing.  If original counsel believed Liu's allegations of counsel’s actions
interfered enough at some point with his ability w0 continue @ represent him, he had an
independent duty to and should have asked for leave o withdraw ™ By failing to do so,

counsel breached his duty, again, w0 FLin,
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Liu has made his case of attorney error.  But he cannot show the prejudice or
degree of prejudice o complete his claim of inetfective assistance of counsel.  That
analysis involves twu phases. The first is the appeal of the original judge's demal of
the first Rule 61 motion. Counsel wrote Liv that he believed “there is virtually no
possibility that you will win the appeal.... ™ This Court’s view is, after examimng the
record in this case, the decisions of the original judge, the Supreme Court’s opinion
affirming the convictions, the original judge’s Rule 61 decision, and the law applied,
that counsel’s assessment was correct.  No result was guaranteed on that appeal, but his
assessment was objectively reasonable, Further, Liu cannot show that if counsel had
pursued the appeal. it is likely the decision from the original judge would have been
reversed.

The next phase, of course, is w determine if Liu would have received a new trial
if counsel had done what he promised.  As counsel sates in paragraph sixteen, the
rotion would have been premised on Chen’s perjury which was brought w light in
Liw's tial, There is one unknown and several knowns about what would have come
out at trial if re-tried.  The unknown is that there may have been more about which

Chen hed in Chao's migd concerning his relationship with Chao. but neither counsel nor
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current motion. [t 1s more than probable, therefore, that there was nothing additional (o
that which developed at s trial. The inabiiity, through no fauit of their own (current
counsel or Liuj, w cite o anvthung further about Chen’s iestimony at Chao’s second
trial also atfirms there 15 no substantive basis w grant Lin 4 new trial.

What is known, of course, is that all of the other evidence implicating Liu which
the jury heard at the first trial would be presented at the second trial. There is no need
o repeat it. As the Supreme Court said in ity affirmance of his convictions, Liu came
to Delaware inn his taxi cab and either went into the Chen residence to set the fire or had
aided and abetted Chao in doing so.* Obviously, if there had been a new trial, there is
no way to predict s outcome with ceriainty. This Court {inds that Lia has not met the
prejudice test that, even if trial counsel had moved for a new trial, it 1s likely that one
would have been granted.

In this regard, while trial counsel failed in his duties to Liu by not moving for a
new trial, the Court disagrees with Liu's claim that the failure was due to hs “contlict
counsel” status and not wanting o disturb the Court - whatever that means.  This
claim, other than s relatienship o the new trial motion lacks merit

Ancther one of Lin’s claims of counsel meffectiveness 1s thart he failed w strike g
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claim.® The Court has spent considerable independent time examining each of the
Prothonotary’s boxes containing the record in this case. The search was an effort o
find if there was any biographical information on the jurors selected. Such information
is traditionally not kept in the Prothonotary’s files (to preserve the confidentiality of the
information) and is retarned to Jury Services after the rrial. Al that could be found
were the green and white compuiter sheets utilized in a long-ago discarded system which
listed ail jurors summoned. But those sheets never contained biographical information.

The Court also asked for help from Jury Services. In 1991 when this trial was
held. this Court had an entirely different systern than that employed now. Stwaff in Jury
Services indicated that when the conversion was made years ago to the current system,
efforts were made to preserve prior juror information.  Staff has learned, however, that
the preservation started with records in 1995 and forward. In sum, there Is 1o
biographical information available to verity or refute this claim.

The Court undertook this effort despite its belief that this claim s barred. First,
it was a olaim Liu clearly knew he had when he filed his first motion for post-
conviction relief. And in his “second” metion. the one which was procedurally rejected

and which he did not follow-up in proper fornn, Lin did not raise this claim.  That
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This particular ineffectiveness claim is time harred. [t is being raised sixteen
years after his conviction became final. The time bar has to have some purpose and
some teeth, and to raise such a claim now, manifestly shows why. Concededly, Liu
cowld not have raised this issue on direct appeal.™ He did not raise it i 1994 in the
prior motion.  The Court views that as important because in 2009, Liu says he engaged
trial counsel in a conversation about the presence of a FB! agent.  Usually, such
canversations are remembered better closer in time to the event. Further, Liu has
provided no supporting informauon of any kind that such a person was a juror.

It is, of course, unknown and unknowable if this issuc may somehow have been
raised in the never-filed motion for a new trial. There also is no newly recognized
constitutional right recognized in this claim which is one of the two means of relief
from the time bar.* Nor has he shown how the claim, if true, amounts 10 &
miscarriage of justice which would operate 10 overcome the time bar.*

The Court also views this claim as repetitive and procedurally barred.*” While it
appears that current counsel did something to trigger Liu’s memory since Liu had never

mrentioned 1t in 1994 ar in 2007 (in his pro se motions), he knew of it and could have
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rmised it. The Court sees no interest of justice warranting consideration of a colorable
claiim of miscarriage of justice enabling consideration of the claim. ™
Liu next complains that trial counsel “lied” o him about the State releasing him.

ar what this claim is and totally unclear what prejudice flowed from the “lie.”

Lis
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His 1997 “motion™ speaks of being released (which is inexplicable 1o this judge
considering the charges against him). The Court cannot find where any objective
standard for counsel was breached and/or, if so, what prejudice existed.

Trial counsel, Liu aileges, failed to subpoena a witness who had supposedly seen
Chen and Chao cutside of Chen's house on the night of the fire. No name is mentioned
in the Amended Motion but in the 2007 pro se motion, Liu names Steven Green. The
Court assumed that Green is the witness Liu wanted counsel to subpoena. This claim
was previously adjudicated in 1995, albeit within shighty different packaging: (1) an
alleged Brady violation and (2) ineffectve assistance of counsel.  The original irial
judge dealt with those claims, and basically found Green had nothing exculpatory that
would have helped Lin™ This claim of ineffective assistance lacks merit and 1s harred

as formerly adjudicated ™ N mterest of justice warrants reconsideration.
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Liu states he declined to testify upon trial counsel's advice. Counsel did not
respond to this claim. The transcript of te coiloquy between the Court and Liu about

testifying or not shows:

The Court: My understanding from what [trial counset} said at
e office conference, that Mr. Liu is not going 10
testify at trial. Is that correct?

{Trial Counsel}: That's correct, Your Honor,

The Court: We should probably ask Mr. Liu a few questions
about that.
And I would ask the interpreter to interpret the
questions to him, then interpret his answer to me.
You understand that you do have a right to testify on
your own behalf at this trial?

The Defendant [through interpreter|: Yes; yes.

The Court: Okay. And your attorney has indicated that you have
decided not to testity. s that correct?

The Defendant: Mr. Liu just said, he doesn’t have the inteliigence to
perform in the court. Therefore, he decided not (o
testify.

The Court: And are you in agreement with your attorney that it s

i vour best interest not to testfy?

The Defendarni: He rhinks so.

The Court: (Jkav.

(Triad Counsel (e other gquesoon. [ owould B Court just ©
inguire of Mro Lt - ths samething eise I
discussed with hon rough the translator - dovs be

that it can't bhe used

gndersiand by oot esilyving
either by the Srate thar he might

or by the jury, saying., “Well, it he wasn't guilty he

hiding something




would have gotten on the stand.” That basically can’t
be used against bim inany way.

The Defendant: Yes. ™

This issue was not raised in Lin's first motion for post-conviction relief nor in
the 1997 *“moton”. The answer he gave aboul not being intelligent enough 10
*perform” in court says it all. 1t anything this complaint coming so many years later is
disingenuous.  Liu does not say what he would have said or even how that may have
changed the ultimate guilty verdict. Further, based on the incriminating evidence
against him about which he would have been cross-examined, counsel’s advice and his
decision not to testify was wise. The Court finds no duty breached and Liu has failed
to show any prejudice.

There is in this Court’s hurnble view no neat pigeon hole in Rule 61(1} nto
which to place his claim of ineffective assisuance of counsel as far as procedurai bars.
The closest ones are Rule 61(1)(1) - time bar and (i)(2) - failure to include the claim in
prior post-conviction proceedings.  Both bars apply because the current moflon was
filed ten vears alter the “motien” which was rejected-as-to-torm but which he did not

co-file as mstucted.  And sipce the same process - nitiaily rejected-as-to-form but
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Lu's entire second motion is about issues known/knowable many years ago, even n
1994 when he filed his first moton.

The Court has factored into its decision and decision-naking process several
salient points. One is his cultural status. But that in other IMportant contexis - waiver
of Miranda rights, consent to search, etc. - has been thoroughly reviewed and
considered by the original judge who heard the testimony and by the Supreme Court.
Another is that trial counsel violated his duty to Liu by not moving for a new trial in
1995 which would have been the optimum time w do so. His inexplicable failure (0 do
so prevented Liu from, at least, having the original judge, who presided over his wial
and both of Chao's trials from examining the issues from Liw’s perspective. This
Court’s independent evaluation of the evidence against Liu, even including the reasons
Chao was given a new trial and her subseguent verdict, has ied to the conclusion,
however, 4 new trial was not and 1s not warranted.

First, Rule 61(i)(1} contams a means of relief from its bar, namely 1t there has
been a constitutional right recognized since his tmal,  That (s oot the case here.
Second, Ruole 6102y allows for consideration of a ctaim which should have been
raised previously but was not, whe warranted i the interest of justice. Nope of the
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The Court finds that as to the appeal dismissal and failure to file the motion for
new trial, counsel violated his duty (o Liu. In that counsel believed himself constrained
from filing for a new wial by Liu's criticisms of him, he failed again by not moving o
withdraw. Nonetheless, Liu has not shown acwal prejudice resulting from any of those
breaches. On his other claims against counsel, he has demonstrated neither attorney
breach nor prejudice.  In sum, there is no valid claim of ineffective assistance of
counsel. Further, the claims are nrocedurally barred.

At one time, Liu moved to have an evidentiary hearing on his claims. The Court
has discretion whether to grant such a hearing.” Based on the claims presented,
supporting intormation or fack thereof, counsel’s affidavit, Liu’s responding atfidavit,
and the Court’s disposition of Lin’s claims, the Coutt finds an evidentiary hearing is
unnecessary.

Conclusion

For the reasons stated herein, defendant Tze Poong Liu's motion for post-
conviction relief is DENIED, and insomuch as the motion is also a motion for a new
(rial. that is DENIED. His moton [or an evidentiary hearing is DENIED.

IT IS SO ORDERED.
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