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NA.I'URE OT PIS-OCEEDI NGS

l'his is a civil action brought in thc I)clarvarc Court c 1'Chanccry. Thc case was

trrorrghtorr Febmary l4,zA?3 and is knorvn in tlrc court rclow'as C.A. No.2023-

0181 MTZ. Thc civil action sounds in contract. It was brorght to intcrprct a Iimitcd

Iiability agrccmcnt. Specifically, it was brought to dctcrminc thc rights of onc named

mcmbcr to distributions. It was lurthcr brought to claim a portion of thc prohts

unpaid to plaintiff.

Thc originally filcd Vcri{ic<i Complaint had fo-rr dcflendants. Thc first

defendant was the limitcd liability company, Trollcy Squarc Hospitality. LLC' Thcrc

wcrc thrce additional dcfcndants, Eric C. Sugruc, Stuart St.rfman and [Iolly Monaco.

Those three additional dcfendants and thc plaintiff compris e thc complete ownership

of defendant Trolley Square l{ospitality, LLC.

the original Verificd Complaint haci three counts. The first count requested

financial data under Section tl.4 of thc limited liability corrpany agreemcnt and Title

6, Section 18-305 of thc Dclawarc Codc. The sccond count requested payment to thc

plaintiff for his proportionate share of distributed profits under the agreement and

recognition that he remains a director of the limited liabiliry company. The third and

final counts of the complaint demanded that the company directors, Eric C. Sugrue,

Stualt Stafman and Holly Monaco disgorgc any profits paiC to them that should have
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bccn paid to plaintiff.

On March 20,2023, clcfcndants filcd a Motion to Dismiss. Thc court bclow

cntercd an order granting in parl and dcnying in part thc motion on Dcccmbcr l,

2023. As to Clclunt I, thc clairt for inlorrnation urtdcr 6 De,. C $ 18-305 was grantcd

disrnissal. As to all counts, any clairns against dcfcndants Stuart Stafman ancl llolly

Monaco wcrc grantcd disrnissal and thosc two dclcndants \Fcrc complcte ly dismisscd

from the casc. As to Count ll, the Motion to Dismiss was denicd. As to all counts, thc

Motion to Dismiss was dcnied as to defcndant Eric C. Sugruc in his capacity as

general manager. This order is not the subject of this appcal'

On AugustZg,2024, plaintiff fileil a Motion in Limjnc. The motion sought to

lime any parol evidence from the defcndants to inteqprct thc opcrating agreemcnt of

defendant Trolley Square Hospitality, LLC. Particularly, tte motion wished to limit

cvidencc from thc delendants to bc uscd to interpret the phrasc "cash contributing

membcr." By orderdated Dcccmbcr 13,2024,the courtbclow denicdthe motion. Thc

court below statcd that it welcome all cvidcncc regarding the intcrpretation of cash

contributing member. It would makc a dctcrmination it ambiguity cxisted in thc

opcrating agreement aftcr all cvidcncc is prescnted. 'Ihis :rdcr is not the subject of

this appeal.

The court below ordcr prctail briefing which was c')mplcted by all parties on
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December 16,2A24. Trial was held on Thursclay, January 9,2025. By order datcd

F-cbruary 5,2025,thc court bclow ordcrcd post trial briefing. The post trial bricfing

was completcd by March 21 ,2025. Thc court bclor,v hcard post trial oral agrcement

on May 15,2025.

The court below issuccl its post trial memorandum or Junc 4,2025 and its final

order dismissing all plaintiff s claims on Junc 23,2025. Tt is appeal to the l)elawarc

Supreme Court was filed on July 7 ,2A25. This is appellant's opcning brief'
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l.

SUMMARY OF ARGUN4INTS

Scction 9.20 of thc operating agrccmcnt lbr Trolley Squarc tlospitality, LLC

did not crcatc ambiguity orr thc issue of r,vhcthcr appcllant Eric Ilolzbaur is a

non cash contributing mctnbcr. Appcllant Eric ;'lolzbaur is a non cash

contributing rnembcr and cannot losc his mcmbcrslip undcr scction 5.1.2.11

of thc same opcrating agrccmcnt.

If section 9.20 crcates ambiguity in the opcrating agrcemcnt, section 9.20 docs

not have language that would thcn causc appellant Flolzbaur to becomc a non

cash contributing membcr.

Contra Proferentem canbe appropriately applicd to the facts in this litigatron

and when the language of the operating agrcelr(:ot is interpreted against

appellee Eric C. Sugrue as draftcr, appellant Flolzba.rr cannot be dismissed as

a member of Trolley Squarc Llospitality,LLC.

.1

3.
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STATEMEI\T OF ITACTS

This litigation rcsults from thc intcrprctation of an ('perating agrcemcnt for a

Iimited liability corporation. 
-Ihc corporation is organi;cd undcr Titlc 6 of thc

Delarvarc Codc. Spccitically, thc litigation locuscs on who is cntitlcd to profits lrom

thc limited liability cotporation anci rvhat cvcnts could calrs,' a mcmbcr to losc his/hcr

right to bc a mcmbcr and hisihcr cntitlcnlcnt to prolits.

'I'he limited liability company in qucstion is dcfondar t below, appellee , 
-Irol1cy

Squarc Hospitality, LLC (hcreinaftcr "appcllcc, Trollcy Scuare"). Defcndant below,

appcllec, Eric C. Sugruc, (hereinaftcr, "appellec Sugrtr") r,vished to operate a

restaurant at 1707 Delaware Avenuc, Wilmington, Dclawere. Thc restaurant was to

be known as Trollcy Squarc Oystcr I lousc. Thc rcstaurant operation was owncd and

operated by the defendant lirnitcd liability company.

Priorto the formationofappellee, Troilcy Square Ho;pitality, LLC, the owncrs

of the limited liability company werc sclectcd. There wer: four, defendant. Eric C.

Sugrue, Stuart Stafman, I{olly Monaco and plaintiflfbclou,, appellant, Erik }.Iolzbaur

(hereinafter, "appellant Holzbaur). Appcllce Sugruc was to havc a spccial role, hc

would be the managing member. Appellant l{olzbaur also had a special role, that of

general manager. The gcncral manager's job was to opcratr) thc restaurant. Appellant

I{olzbaur was to hire the staff, purchase thc fbod, set thc hours and do all things that
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a rcstaurant needs to do to conduct busincss.

Thc job of a rcstaurant gcllcral tuanagcr is hard:

"...this pcrson is going to havc to rvork latc, it's going to hrvc to be long hours, its's

going to bc a challcngc..." (trial tcstinrony of appcllcc Sugtuc, appcllant's Appendix

ar page A-7fi, hcrcinaftcr appcllant's Appcndix r.vill sirnply be rclcrcnced by pagc

nurnbcr).

To gct a pcrson to acccpt this hard job, appcllce Sugr,re, deterrnincd that he had

to "come up rvith a way to incentivizc ar-rd rcward a pcrson rvho is going to colnc on"

(trial testimony of appcllec Sugruc, A-71). That inccnt.ve, offercd to appcllant

I.lolzbaur, was "a picce of thc profits" (trial tcstimony of i'ppcllcc Sugruc, A-71 ).

The extent of thc inccntive rvas ciiscusscd at a coffe house mecting bctwccn

Erik Holzbaur, Eric C. Sugruc and Ilolly Monaco. 'Ics-imony at trial about the

content of what was said at the trial can bc found at the tcstrmony of appcllce Sugrue

(A-72 to A-73) and l-lolly Monaco {A-47 to A-49). The content of thc meeting

rcvolvcd around appcllant Holzbaur. I{c w'ould be hired as gcncral manager. Because

hc would be doing thc job of gcncral managcr, his crnployrrcnt would bc thc rcason

he would receive mcmbcrship in the LLC (tcstimony ol appcllcc Sugrue, A-71).

There was no othcr discussion about any other aspcct of appellant l{olzbaur's

employment. For example, thcrc was no discussion abort thc eflcct of appellant
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Llolzbaur voluntarily leaving the job of gcncral tnanagcr. Thcrc was no discussion

cvcr about appcllant Flolzbaur losing his orvncrship whcn hc voluntarily rcsigncd as

gcncral mangcr until aftcr hc did rcsign ovcr six ycars latcr "vhcn hc rncmbcrship was

terminated and his sharc of thc profits stoppcd paying-

Therc was no tcstiprony about thc contcnt of any c thcr mccting prior to thc

circulation of thc Limitect Liability Agrccnrent ol arpcllcc, -frollcy 
Squarc

Ilospitality, LLCI. "l'hc agrcemcnt (A- 14) was first circulated bctwccn Dcccmbcr 23.

2015. Appellant I{olzbaur, only rcccivctl three pagcs of the )pcrating agrccmcnt (trial

testimony of appellarrt Ilolzbaur, A-43). 1'hcy were pages 16 (A-30), 17 (A-32) and

18 (A-33).

The issue in this litigation is rvho is a membcr and can that member bc

tenninatcd. Membcrship is dctjncd in thc opcrating agreement at section ?-7 .It says,

"2.'7 Members. Thc namc, prcsent mailing address, taxpayer

identification numbcr, and perccntagc of cach Mcrrbcr artl set forlh on

Exhibit I attached hercto." (A-19)

Appcllant is named in cxhibit undcr tl'rc column "Name.- (A-33) There is anothcr

column iabeled "lnitial Cash Contribution." As to appc lant Flolzbaur, $14.00 is

listed. His pcrccntage of owncrship on Exhibit A is 14%.

Returning to the main body of the opcrating agreemlnt, scction 3. 1 refercnccs

capital contributions. It says:
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"3.1 Initiat Cupitot Contrihution. Thc rrrcmbcrs t avc contributcd to

thc Company cash or property in thc amouttts rcspcctlully sct lorth on

Exhibit /." (A-19)

Thc operating agrecmcnt furthcr rcl'crcrrccs capital contributions in scction 3.2. It

says,

"3.2 No Actditional Copitot Contributiorrs. Nc mcmbcr shall bc

rcquirecl to contributc any arJditional capital to thc (lompany."" (A-19)

Rcfcrencing his job as gcncral managcr, a scction u as added to thc opcrating

agreernent. It is scction 9.20 which rcads as follows:

"9.20 Generul lJnderstanding of fhis agreement & partnership.
Eric Sugrue dccided to move fonvard and purchasc "Satsumi" rcstaurant

located at 1707 Delawarc Avc. Wilmington Delarvarc. Thc

buildinglland, contents, goodwiil, fumiture, fixturc; & cquipmcnt rvill
be owncd by Trollcy Squarc Propcrtics, Ll-C (landlc rd). 1"Sll will lease

the entirc propcrty, along with all of its contcnts kom TSP. Thc rent

amount has not yet becn dctcrmincd but it will bc a triple net lcase and

all expenses will bc paid by TSII. Structural buildir6 issucs rvill bc thc

rcsponsibility of TSP. Erik Ilolzbaur will bccomc tle Ccneral Manager

and operating partner. IIc rvill takc rcsponsibility for the day to day

operations. FIe is reccivin g a 14on interest in this 3ompany bascd on

sweat equiry. Same for llolly. This type of partncrrhip will allo*'this
restaurant to not have to lall undcr thc samc umbrclla as the rest of thc

BFRG locations. Cash distributions will bc paid cut bascd on cash

cquity first and rvill continuc until all cash cquity has been rcturned.

Once returned, cash will be distributcd based on p{o rata, perccntage

intcrcst in thc company. Cash rcscrvcs will be c etcrmincd by Eric

Sugruc. Thc plan is to build thc busincss to a point whcrc salcs cxcecd

$1.5-2m. Oncc profitablc, wc willdiscuss an exit stratcgy that is the bcst

interest of all the membcrs. Thc plan and idea is lor e ll of this to take 3-5

years.

-8-



Thcre is no othcr documcnt that scts or adds additional tcrms tbr thc opcrating

agreemcnt (tcstimony of appcllcc Sugruc. A-88.

TI1c rcstaurant opcncd in April o{'2016, 'l hc plainti .f as gcncral rnanagcr did

"a hell of a job" (tcstimony of appcllce Sugruc, A-76). Thc rcstaurant was very

successful bccomirrg "a grcat ncighborhood bar" (tcstimony o{'l'lolly Monaco, A-60).

Pursuant to scction 4.1.2, appellant Holzbaur, rcccivcd his portionatc sharc of thc

profits.

In thc fall ol 2021, alter working a gcncral manager lor six ycars, appellant

Ilolzbaur decided to leavc thc restaurant busincss (tcstim tny of I lolly Monaco. A-

6 i ). Alter his resignation as gcncral manager, appellant Ilt,lzbaur askcd, "Wel1, ito'uv

will I get my mernbcrship paynents?" ("1'cstirnony of appe lec Sugruc, A-90). Citing

thc operation agrcemcnt at scction 5.1.2.1 1 (A-22), appellce Sugrue stated that

appellant llolzbaur, would reccive no morc profits liorn thc LLC. That section states:

The Gencral Manager may "remove non cash con.ributing members.

Removed members will no longcr havc any rights fo profits or Cash."

(A-22).

Payments to appellant l{olzbaur stopped in t}re fzll of ZA2l. Ths suit was

brought to collect back membership paymcnts and acknowl.:dgc appellant Holzbaur's

membership in the future.
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ARGUNTIiN:T I

A. Qucstion Presentcd.

DID PARdGRAP}I 9.20 OT IIE OPEITA'I'TNG A GITIIE,M},NT CRT,ATE,

AMBIGUITY lN'I'HIi A(iItEIiMltll't SO'fI IA't' I'AR0LE EVIDE,iYCE

WOULD NEED -I'O l}E CONSINERE,D TO I}T,TT|RMINE IF
APPELLANT, ERIK HOLZBAUR, WAS A C,\SH CONTRIBUTING
MEMBER OF APPELLEE,. TROLLEY SQLIARE [IOSP_ITAI"I[*Y. LLC

l]. Scopc o1'Rcvicn'.

The Dclarvare Supcrior Courl rcvicws qucstions of arnbiguity in a cotttract r/c

novo for legai enor. Eagle lndustrie,s, lnc. v. DeVibiss llalth Care, [nc.,702 A.2d

1228 (Supr. 1991).

C. Argumcnt Madc llelow.

Appellant made thcsc satnc argumcnts to thc coul belorv in his post trial

opening brief (A-102) and his post trial rcply bricf (A-12 ).

D. Merits of Argurncnt.

This case hinges on one question: Was appcllant Hoizbaur a cash contributing

mcmber under the agrcement? (Mernorandum Opinion, p. i6). If appcllant Ilolzbaur

is a cash contributing membcr, hc may not bc removcd by appcllce Sugruc as gencral

manager. If appellant is not a cash contributing membcr, appcllcc Sugrue can use his

authority as member and terminatc his right to profits of c,&Sh.

Appellant Holzbaur asscrts that therc is no ambiBuit'r. By looking at the rvritlen
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opcrating agrccment (A-14) lorappcllcc,'l-rollcy Squarc Ibspitality,LLC, it is clcar

on its fucc that appcllant Ilolzbaur is dcfincd undcr tlc agrccmcnt as a cash

contributing mernbcr.

Thcrc is 1ro dctinition ol "cash" or "rlou cash con ributing mcmbcr" in thc

definition scction at tlrc beginning of thc opcrating agrcclr ctlt.'fhc agrccmcnt docs,

horvcver, dcfinc horv to otltain rncmbcrship status. l-o bc a mcmbcr and to dctcrminc

your status as a mcmbcr, you have to look at sections 2.7 ,3.1,3 "2 (A- 19) and Exhibit

A (A-33).

Section 2.7 statcs:

"The namc, pre sent mailing addresscs, taxpaycr ide rtification numbcr,

and. pcrccntage of cach metnber is sct forth on ExhBit A." (A- 19)

Section 3.1 states:

"The mcmbers havc contributcd to the company cash or property in the

amounts respcctfully sct forth on Exhibit A." (A-1t )

Section 3.2 statcs:

"No mcmber shall bc requircd to contribute any addrtional capital to the

company..."

Exhibit A lists:

"Erik llolzbaur" is listcd undcr thc List of Members with a "cash capital

contribution." (A-33)

The court below conceded: "Those parts of the Agreement would make
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llolzbaur a cash contributing rrcrnbcr." (Mcmorattdum C'pinion, p. 3tJ). 'l'hc court

bclow should havc cndcd its inquiry thcrc [rccausc thc wlittcn contract tcrms wcrc

controlling.Gil4G Capital lnvestmcnts. LI.C r. Alheniun Venlure Parlners 1,1.,P.,36

A.3d 776 (Dcl. Supr. 2012\.

Thc trial court did not stop thcrc as it should. Thc coLfi rclcrcnccd scction 9.20

and statcd that section created ambiguity. An analysis of 9.20 is in ordcr.

l. 'fhc first sentcncc statcs that appcllec Sugn c is buying a propcrty at

I 707 Delaware Avcttuc, Wilmington, Dcla*' lrc.

2. Thc sccond sentence establishcs thc land and pcrsonal propcrty for thc

rcstaurant will be purchasccl in thc namc of a diffcrcnt LLC from thc

appe llee .

3. The thircl scntencc says the appcllce Trolley Squarc Ilospitality, LLC

will leasc thc rcstaurant from thc land holdirg LLC.

4. Thc fourth scntcnce statcs thc lcasc will bc a triplcnet lcase.

5. The fifth scntencc statcs structural issucs will bc solvcd by the land

holding LLC.

6. The sixth scntence statcs that appcllant }{rlzbaur will become thc

general managcr.

7. The scventh scntencc statcs appcllant l{olzbaur is rccciving a l4o/,
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intercst lor his u,ork as gcncral managcr (swc at cquity).

8. Thc cighth scntcncc statcs IIolly Monaco is to bc trcatcd thc samc as

appcllant Ilolzbaur.

9. Thc ninth scntcncc' statcs thc purposc of'csttblishirtg a ncw LLC is to

havc it bc scparatc lrom anothcr rcstaurant g:oup.

10. Thc tcnth scntcncc statcs that profits rvill firrt pay back cash cquity'

11. Thc cleventh scntcncc statcs altcrthe rcturn rf thc cash cquity, profits

will be paid bascd on each mcmbcr's percentage.

12. The twelfth scntence states that cash rcscn':s rvill be establishcd by

appellee Sugruc.

13. Thc thirrcenth sentcncc statcs that thc busircss plan is to build thc

restaurant to thc point that salcs cxcccd trvo inillion'

14. Thc fourtecnth scntcncc says that oncc profitablc, an exit strategy rvill

be discusscd.

15. The last sentcncc statcs that thc life of thc restaurant is to be

approximatcly 3-5 Years.

A complcte reading of section 9.20 shows that its pr-rpose is to give an overall

business plan for appellee Trollcy Squarc I{ospitality, LLC.

Section 9.20 does rcferencc appcllant Flolzbaur. lt givcs him a position in the
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LLC. In rctum fbr taking thc positiou, hc

Trolley Squarc I{ospitality, LLC. it docs

agrccmcnt. It docs not Inakc arty rcl'crcncc

rcc,civcs a menbcrship in thc appcllcc

not rnoclili Erhibit A of thc opcrating

to tixhibit A. I. docs not rnodify scction

2.7.lt docs not tnakc auy rcltrcncc to scction 2.7.

To fincl arnbiguity, thc court uses a dcfinition of sw:at cquity to say it (srvcat

equity) is not cash. Thc de finition is quotcd from lJlack's t" aw Dicticnary. Appcllant

I'{olzbaur states thc focus should be madc on thc dctinitbn of "cash." Cash is thc

r.vord used in section 5.1 .2.11 (A-22) (non cash contributing mcmbcrs) and L'xhibit

A (A-33) (cash capital contribution).

Black's Law Dictionary define s cash as "moncy or its cquivalsnt." BIack's Law

Dictionary 12'h Edition. Exhibit A makcs no diff'crcntiation betwccn any of the four

rnembers. They are all listed in the same columns. Aprellcc Sugrue and Stuart

Stafman are listed in Exhibit A because thcy contributed r:toucy to the LLC (A-79).

To bc a member, appellant Holzbaur rvorks as a gcne ral m rnager. To Exhibit A, it is

the "equivalent" of moncy. Its mccts thc dcfinition of cash. Section 5 .l .2.1| (A-7.2)

does not apply.
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^ILGUMEN'r 
II

A. Questiorr Prcsentcd.

DID THE COURT BELOW I}O A PROI}E,R ANALYSIS OF THE LAW
REGARDING I'HII USE OF EXTRINSIC EVII}ENCE, TO DI'TERMINI'
THE INTENTIONS OF "I't{Ii I'AITTIES ATTIII HAVING FOUND THE,

OPERATI NG A G R E E M ENT :J'Q*I}E A III I} I G T.O T] S. -
B. Scopc of Rcvierv:.

TIrc Dclawarc Supcrior Court rcvicrvs qucslions of rrnbiguity in a conlracl de

novo for lcgal crror. Eagle Inclttstries, Inc'. v. DeVibiss Ile alth Care, Inc.,7t)2 A.2d

i228 (Supr. 1997).

C. Argument Made Bclow.

Appellant made thcsc samc argumcnts to the court b:low in his post trial rcply

bricf (A- i 1s).

D. Mcrits of Argumcnt.

Appellant incorporates his argumcnt assertion herc that thcrc is no ambiguity

in the operating agrcement. Scction 9.20 does not make tl,c languagc of section 2.7

and the ExhibitA to the agrecment ambiguous. I-lowcvcr, thc appcllant also states thc

court below made legal error in applying cxtrinsic evidence to resolve an ambiguity.

The court below correctly quotcs Dittrick v. Chalfanl, 948 A2d 400 (Del. Ch.

2041).
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"[E]xtrinsic cvidcncc is an appropriatc rcsourcc for thc court to usc tn

dctennining thc parties rcasonablc intenlions at thc tirc ofthc contract."

(Mcmorandum Opinion, p. 39)

Thc court bclorv also citccl United Runtals, Inc. V. llAlV{ Iloldings, Inc', 937

A.zd Bl0, 835 (Dcl. C--it. 2007).

"ltcstatcd, thc cxtrinsic cvidcncc may rcndcr an arnbiguous contract

clear so that an objcctively rcasonablc parly in the position of cithcr

bargaincr rvould have undcrstood thc naturc of thc csttractuai rights and

dutics to be."

The court bclow labors vcry hard on trying to dclmc non cash contributing

member and loses rvl'rat the cxtrinsic cvidcnce needs to cla:ify. In the casc at bar, thc

"rights and duties" (United Rental, td.) are: did appcllad know that therc lviis an

cvent that would causc him to losc his owncrship in the L'-C and was it negotiatcd'

The court below should havc ntadc an examination of all discussions bctwccn

appellee Sugrue and appellant Holzbaur on tennination o'his owncrship.

It is clear appellant did not think losing his mcmbcr:hip was possible whcn hc

left thc position of gcneral managcr. IIc askcd appcllcc Sugruc how hc was going to

continue receiving his portion of thc prolits (A-91).

A review of all the trial tcstimony rcvcals that at no timc did appcllant have any

conversation with anyone regarding thc loss of his rnen.bership in thc LLC. Thc

extrinsic evidence needs to provc that appellant and appc lcc Sugrue had a mecting
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of the minds over a contractual right to terminate the ownership. The evidence does

not prove that meeting of the minds existed. Appellant car retain his ownership.
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AITGLIM!J.{I' III

A. Question Prcsentecl.

DOES TI{ERE NEED TO I}E A CONTITAC I-OT N DTIESION F OR TTIN,

PRINCIPLE OF CONTRA PROFERENTEM TO APPLY OR IS T}IE
PRINCIPLE EQI-]ALLY APPLICABLE, WIIERf, ONE PARTY DRAFTS

E,VERY WORD OIT A CONTRACT AND ALI,I}T'HER PARTIE,S ARE
NOT INVITEI) TO NEGOTIATE THE TERMS O['.THE C0l.i',rRAe]r.

B. Scope of Revicw.

Issues involving the intcrprctation of contract lang:age are qucstions of larv

that thc Supreme Court rcvicws cle novcs lbr lcgal crror. Ik-ney+'ell Intern. lnc. v. Air

Products & Chemicals, \nc.,812 A.Zd944 (Del. Supr. 2ffi5).

C. Argument Madc Below.

Appcllant madc thcsc samc argumcnts to thc court bclow in his post trial reply

brief (A-112 - A-1 l3).

D. Merits of Argumcnt.

The court below states that the principlc of c'ontrct proferentez should be

applicd more likely in an adhesion contract (Memorandu n Opinion, p. 42). On the

following page ( 19), the court finds that the operating agre lment in the case at bar "is

not a contract of adhesion" and rcluses to apply thc princ,ple.

Tlre case cited by the courl bclow is Continental Ins. Co. v. Burr,706 A.2d499

(Del. Supr. 1988). The contract sought to be interpreted is a vchiclc insurance policy.

- l8-



Ilow is an avcragc insurancc policy - contract dilJcrcnt fi'orr thc opcrating agrcement

lbr Trolley Square Hospitality. LLC'I ljor a vchiclc liability policy, thc insurcd wants

insurancc. llc ntay tcll thc insurcr thc anrount ol'insurancc and thc dcductiblc, but thc

rest of thc multi pagc policy isn't cvcn discusscd.

Thc opcrating agrccrncnt in the casc at bar is just thc samc as an ittsurancc

policy. Appellant wantcd to bc a mcmber, but thc details wcrc ncvcr discusscd- As

the court below found:

"Sugrue held thc pcn; hc draftcd thc Cornpany's agrccmcnt as its managcr; and

thcrc wcrc no redlines back and lorth rnarking up and ncgcrtiating the agrccment, nor

was any counsel involvcd." (Mcmorandum Opinion, p.4,)

As the trial court recognizcd, thc language of thc operating agrccmcnt is thc

same as the language for an insurancc policy. If insuraece policics arc adhcsion

contracts, then so is the Trolley Squarc tlospitality,LLC operating agreemcnt. Contra

pro.ferenteriz should apply.

The comparisons betrvecn the policy in Continer tal lns Co., /d. And the

operating agreement grow as your rcad the casc. In Continental Ins Co., [d., the issue

was the insurcr's duty to dcfcnd a lawsuit. That part of tl,c policy is unlikely to be

negotiated. Likcwise, thc cvents that rvould causc appcllant to lose his ownership

were not discussed.
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Appcllee Sugruc's tcstimony continucs (at A-71) ard hc

about sweat cquity aftcr "l{olly and I spokc at dcpth." thcre

Further, thc trvo words that causcd thc court bclor to strip appcllant of his

orvncrship, "Sweat equity" wcrc colnplctcly formcd by thc appcllcc Sugrue' On a

question from his counscl. this rvas his tcstirrrony:

"Q. Arc you thc onc that came up *'ith thc idca o'his rolc bcing one

of sweat cquity and this ultimatc 14 pcrccnt sharc as a rcsult of
his swcat cquitY?

A. I{undrcd pcrcent mc (A-70)."

appellant Holzbaur participated in thosc in depth discussilns at

states that hc camc

is no testimony of

all.

The application of contra proferentenl docs not rcq tire an adhesion contract.

This Honorable Court rn ltlorton v. K-Sea Transp. Partners L.P..67 A-3d 3-54 (De I'

Supr.2013):

"lf the contractual languagc at issuc is ambiguous and if thc limited
partncrship did not negotiatc for thc agrcement's tcrrns, wc apply contra
proferenterr principlc and construe the ambiguous terms against thc

drafter" (page 360)

Appellant would apply contra trx'aferentem in this manncr. The court belorv has

already ruled that the written section 3.1 and Exhibit A make appellant a cash

contributing member. (Memorandum Opinion, pages 37-18). Ever appellee Sugrue

admits that the language in Exhibit A was a mistakc anc "could have" changed it

(testimonyof appellee Sugrue, A-85). Courts should be wary about giving contractual

-20-



protection to those who knew their document contained lrrors and did not draft a

correction . Cargill, Inc. v. JWH Spec. Circumstance LLC,959 A.2d 1096 (Del. Ch.

2008.)

Appellant was nevcr infonned his ownership could be terminated. Section9.20

does not speak to appellant losing his membership. Appe llant is still a member of

Trolley Square Hospitality,LLC and entitlcd to his prolprtionate share of unpaid

profits.
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eoNCLUSI()N

Appcllant I-lolzbaur rcmains a rlcmbcr ol'appcllcc'l'rollcy Squarc Flospitality,

LLC by the languagc of thc opcrating agrccmcnt, particularl,v scctions 2.'7 , 3.1 , 3.2

antl Exhibit A, Those scctions define appcllant Ilolzbaor as a cash contributing

mcmber of the LLC. Sincc he is a cash contributing member, scction 5.1 .2.1 I cannot

be used to terminatc his owncrship. Scction 5.1.2.11 c'nly applics to non cash

contributing membcrs ol'which appcllant l{olzbaur is not. fhc opcrating agreetnent

is without ambiguity. No parolc cvidencc is rcquircd.

If there is ambiguity in thc operating agrccrnent, it must bc rcsolvcd in l'avor

of appellant Flolzbaur. Scction 9.20 has a purposc and that is to discuss the overall

operation of thc restaurant. Appellant Holzbaur is re ferer.ccd in only one sentencc

and that is to say he will be receiving l4Y, intcrcst in thc LLC. Iherc is no attempt

to modifu the Exhibit A. T'hcre is no discussion at ail n section 9.2A regarding

termination of ownership rights. Scction 9.20 does not statc it modifics any section

of' the operating agreemcnt. Since there is no modification of the operating

agrecment, appellant Holzbaur remains a cash contributir g mcmber.

When the doctrinc of contra proferentem rs applied it strengthens appellant

Holzbaur's assertions. Appellee Sugrue draftcd the operating agreement. l{e

acknowledgcd that the language of Exhibit A was poorly crafted. Howcver, appellce

1.\



Sugrue did draft it using that languagc. That languagc cstat lishes appcllant llolzbaur

as a cash contributing mcmbcr and his ownership rights may not be terminated.

JOHN R. !\ EAVER, JR., P.A.

sl John R. Wzaver. Jr.
JOHN R. \4 EAVER, .IR., ESQ.

DE Bar #91 I

24A9 Lansid: Drivc
Wilmington, DE 19810

T: 302-65 5-737 |

Email : j rwerverlaw@verizon.net
Attor ney for D laint iff B e low, Appel I ant,

Erik Holzba,tr
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The limited liability company affords great flexibility to those who adopt it to

organize their enterprise. Many take advantage of that flexibility by drafting a

bespoke limited liability company agreement. But if that agreement is contradictory

or confusing, flexibility begets friction.

Here, the parties entered into a limited liability coml,any agreement to operate

a restaurant in Wilmington's Trolley Square neighborhocd. The plaintiff acted as

its general manager. The agreement created two classes of members: those who

contributed cash, and those who did not. Both classes re,:eived distributions. The

managing member could remove noncash contributing members, ending their

distributions. The managing member could not remove cmh contributing members.

The company's limited liability company agreemer t treats the plaintiff s

membership inconsistently. One provision explicitly states his membership is in

exchange for sweat equity. Another provision, and an exhibit attached to the

agreement, say he contributed cash.

After the plaintiff resigned as the restaurant's general manager, the company's

managing member removed the plaintiff as a noncash con .ributing member, and the

plaintiffs distributions stopped. The plaintiff sued, asserling he was a cash

contributing member who enjoyed a continuing right to membership and

distributions.

Whether the plaintiff was a cash contributing member or a noncash

1
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contributing member is an issue of contract interpretatior . This post-trial opinion

concludes the agreement is ambiguous, then looks to extrinsic evidence to discern

the parties' intent. The extrinsic evidence shows the partie; intended for the plaintiff

to contribute sweat equity, not cash. It is undisputed tha-t he contributed no cash.

Because the plaintiff was a noncash contributing member. he was validly removed.

He is no longer a member and is owed no distributions.

I. BACKGROUND'

This decision follows a half-day trial with three live witnesses and ten

exhibits. Plaintiff Erik Holzbaur bears the burden tc prove his claims by a

preponderance of the evidence.2 The following facts wer: stipulated by the parties

or proven at trial.

t Citations in the form "flast name] Tr. -" refer to trial testimory of the referenced witness,
available at docket item ("D.I.") 4J. Citations in the form "PTO at -" refer the parlies'
joint pretrial order, available atD.I.45. Citations in the form "PTOB at -" refer to the

plaintiff s post-trial opening brief, available at D.I. 50. Citaticns in the form "PTAB at -"
refer to the defendants'post-trial answering brief, available et D.l. 51. Citations in the
fomn "PTRB at -" refer to the plaintiff s post-trial reply brief, available at D.I. 52.

2 REM OA Hldgs., LLC v. N. Gold Hldgs., LLC,2023 WL 614\042, at *26 (Del. Ch. Sept.

20,2023), aff'd,320 A.3d 237 (Del. 2024) (TABLE). Holzbaur implies the defendants
carry the burden. PTOB at 7. But "[a]s the party seeking enfotcement of his interpretation
of the . . . Agreement, [Holzbaur] bears the burden to prove his breach of contract claim by
a preponderance of the evidence." Zimnterntan v. Crothall, o2 A.3d 616,691 (Del. Ch.

2013); see also Lillis v. AT & T Corp.,2008 WL 2811153, at *4 (Del. Ch. July 21, 2008)
("As the party seeking judicial enforcement of their intenretation of an ambiguous
contract, the plaintiffs bear the burden of proof in this action.'-), aff'd,970 A.2d 166 (Del.
200e).

2
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A. The Parties Join Up.

Holzbaur and defendant Eric Sugrue met over a decade ago in connection with

a now-closed restaurant: Holzbaur was its general mamger, and Sugrue was an

investor.3 In 2015, Sugrue decided to open a new restaurent, which would become

Trolley Square Oyster House (the "Restaurant") in Wilmirrgton, Delaware.a Sugrue

had a good rapport with Holzbaur and believed he would be an asset, and invited

Holzbaur to help open the new restaurant.s Holzbau: agreed, believing their

restaurant could see success.6 Sugrue formed Trolley Square Hospitality, LLC (the

"Company") to create and operate the Restaurant.T

Before Sugrue formed the Company, Holzbaur and Sugrue repeatedly

discussed Holzbaur's role in the Company.8 They agreed Holzbaur would be the

Restaurant's general manager, running its day-to-day operations.e In exchange, he

would be a member in the Company, entitled to equity and distributions.l0 Holzbaur

3 Holzbaur Tr. 7-8, 1 1; Sugrue Tr. 75.

a Holzbaur Tr. I 1; Sugrue Tr. 16-17 .

5 Sugrue Tr- ll.
6 Holzbaur Tr. 8.

7 See JX 1 fhereinafter "Agr."].
8 Holzbaur Tr. 15,37; Sugrue Tr. 95 ("We had many conversations. Not one, not 10, but

I would say probably more than 15."). Holzbaur was also invo ved in early decisions about

the Restaurant; he attended the initial site visit with Sugrue. F olzbaur Tr. 9-10.

e Holzbaur Tr. 1 1, 78, 21.

10 Id. 15.

aJ
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and Sugrue described Holzbaur's contribution as "sweat equity."rl Holzbaur

"understood that to be a contribution of labor in exchange for equity in the

business."r2 This was a good deal for Holzbaur: it is uncommon for restaurant

general managers who do not invest cash to receive distrit utions.13

Sugrue and Holzbaur had another discussion about his role in the Company at

a local coffee shop, along with a third Company member, Holly Monaco.la Sugrue

"wanted to make sure everyone understood what the circumstances were."l5

Holzbaur agreed to act as general manager; Monaco wc,uld act as co-director of

operations.16 A11 agreed Sugrue and the fourth member, Stuart Stafman, would be

the only members who put money into the business.li Hoizbaur and Monaco would

not contribute any cash.18 Monaco understood she was a gweat equity member who

contributed no cash to the business.re And she had no ext ectation to be treated as a

cash contributing member if she left the Company.20

tt ld.21; Sugrue Tr. 78.

12 Holzbaur Tr.20.
i3 Sugrue Tr. 78.

ra Monaco Tr. 53-55; Sugrue Tr.79.
r5 Sugrue Tr.79.
16 Monaco Tr.54.
t7 Id. 55.

tB Id.

te ld.54-56.
20 Id. 59.

4
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Sugrue and Holzbaur did not discuss what perce rtage of ownership each

member would have.2l Sugrue alone determined Hobsaur would have a l4o/o

stake.22 Sugrue came to that determination knowing that F olzbaur would work long

hours as general manager getting the Restaurant off the ground.23 He wanted to

"incentivize and to reward" Holzbaur's hard work.2a

Sugrue drafted the Trolley Square Hospitality, LLC Limited Liability

Company Agreement (the "Agreement")." On Decembrr 23,2015, Sugrue sent

Holzbaur some or all of the Agreement.26 Holzbaur reviewed the attachment,

"looking to see the setup of the business," and signed the ;ame day.27

The Agreement provides the Company was "organtzed to purchase, acquire,

buy, sell, own, trade in, hold, develop, lease, manage, subdivide and otherwise deal

21 Holzbaur Tr. 18-19; Sugrue Tr. 77-18.
22 Sugrue Tr.77.
2t Id. 78.
24 Id.
2s See generally Agr.; Sugrue Tr. 85-86; Holzbaur Tr. 16; Moraco Tr. 70.

26 Holzbaur Tr. 13, 1 6. There is a factual dispute over whether lolzbaur was sent the entire

agreement to sign or just select pages. Holzbaur testified that he received the pages that

described him as a sweat equity member and a cash contribu.ing member. Holzbaur Tr.

13-14. Holzbaur agreed he is bound by the entire Agreemert, so I need not resolve that

factual dispute. See Holzbaur v. Trolley Square Hospitality, LLC, C.A. No. 2023-0181-

MTZ, at 17-18 (Del. Ch. May 15,2025) (TRANSCRIPT); see also Graham v. Srate Farnt
Mut. Auto. Ins. Co.,565 A2d 908, 913 (Del. 1989).

27 Holzbaur Tr. 14-16 PTO at 4.

5
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in the restaurant business."28 Section 9.20 lays out the "General Understanding of

this agreement & partnership," as follows:2e

Eric Sugrue decided to move forward and prrchase 'Satsumi'

restaurant located at 1707 Delaware Ave, Wilmington Delaware. The

building/land, contents, goodwill, furniture, fixturer, & equipment will
be owned by Trolley Square Properties, LlC(landlcrd). TSH will lease

the entire property, along with all of its contents f'om TSP. The rent

amount has not yet been determined but it willbe a triple net lease and

all expenses will be paid by TSH. Structural building issues will be the

responsibility of TSP. Erik Holzbaur will become the General Manager

and operating partner. He will take responsibility f:r all of the day to
day operations. He is receiving a l4o/o interest in t-is company based

on sweat equity. Same for Holly. This type of par-nership will allow
this restaurant to not have to fall under the same urrbrella as the rest of
the BFRG locations. Cash distributions will be paic out based on cash

equity first and will continue until all cash equity has been returned.

Once retumed, cash will be distributed based on pro rata percentage

interest in the company. Cash reserves will be determined by Eric
Sugrue. The plan is to build the business to a point where sales exceed

$1.5-$2m. Once profitable, we will discuss an exit s-rategy that is in the

best interest of all the members. The plan and idea is for all of this to
take 3-5 years.3o

Section 9.20 is formatted differently than the rest of the l.greement: Sugrue wrote

it himself to set forth the pafties' fundamental understanding.3l

" Ag.. $ 2.3.

2e Id. s 9.20.
30 Id.

" Id.; Sugrue Tr. 81.

6
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The Agreement lists four members: Sugrue, I olzbaur, and nonparties

Stafman and Monaco.32 Sugrue is the Company's mar,ager.33 The Agreement

empowers him to "remove non cash contributing nEmbers."34 "Non cash

contributing members" is undefined. Per the Agreement, *[r]emoved members will

no longer have any rights to profits or cash."35 "If a menber is removed from the

company for any reason, their percentage interest will be split amongst the rest of

the members at their appropriate pro rata percentage."36 C. sh contributing members,

on the other hand, cannot be removed by the manager and receive distributions

unless they withdraw from the Comp any.31

Section 3.1 of the Agreement states that "[t]he Members have contributed to

the Company cash or property in the amounts respectively set forth on Exhibit A."38

Exhibit A is a chart of the members, their capital contributions, and percentages of

ownership.3e It lists Holzbaur as owning l4oh of the Company, Sugrue as owning

" Ag..Ex. A.
,,1d 

$ 5.1.1.

3* 1rl. $ 5.t.2.tt.
3s Id.

36 ld. g 6. t.
37 Seeid $ 5.1.2.11; id $$ 6.2-6.3.
38 1d $ 3.1.

3e Id. Ex. A.

7
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5lo , Stafman as owning 25oA, and Monaco owning 10o ,4t Exhibit A also lists each

member's "Initial Cash Capital Contribution," which aligns with each member's

ownership: Holzbaur at $14, Sugrue at $51, Stafman at $:5, and Monaco at $10.4r

Sugrue lifted Exhibit A from an old agreement and changed the names and

percentages.a2 The Company's members did not perform consistently with Section

3.1 and Exhibit A. It is undisputed that Holzbaur and Mo raco contributed no cash,

while Sugrue and Stafman contributed much more than $5 and $25.43 Sugrue listed

those cash contributions to align with their ownership stake , not to reflect actual cash

contributions.44

B. Holzbaur Leaves The Restaurant.

The Restaurant opened in or around April 2016.45 F-olzbaur served as general

manager for nearly six years. He worked twelve hours a day, five to seven days a

10 Id.

41 Id.

a2 Sugrue Tr. 86.

43 1d 86-88.
11 Id. 86-87.
as Holzbaur Tr. 18,22.

8
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week, getting the business off the ground.a6 He did '1 hell of a job."a7 The

Restaurant saw success and becam e "a great neighborhooc bar."48

In exchange, Holzbaur received cash distributions, after Sugrue and Stafman

were repaid for their cash investments.ae Holzbaur received approximately

$282,000 in distributions.s0 A year or two after the Restarrant opened, Sugrue gave

Holzbaur the opportunity to invest one of his distributirns into the Company.sl

Holzbaur kept the cash.s2

In the fall of 2021, Holzbaur decided to leave the frod service industry, and

resigned as the Restaurant's general manager.s3 Holzbaur asked Sugrue how he

would receive his distributions moving forward. Sugrue told Holzbaur he would no

longer be receiving distributions.5a Sugrue, Holzbaur, and Monaco met and went

over the Agreement, and Sugrue explained why Holzbaur would no longer be

receiving distributions.55 Sugrue removed Holzbaur as a member under Section

46 Id.20.
a7 Sugrue Tr. 83.

a8 Monaco Tr. 61.

o'Agr. 
$ 9.20; Holzbaur Tr. 38.

50 DX 3.

51 Sugrue Tr. 83-84.
s2 Id.

s3 Holzbaur Tr.23-24; Monaco Tr. 60-61; PTO at 4.

5a HolzbaurTr.25.
ss \d.26-27; Monaco Tr. 62; Sugrue Tr.9l-92.

9
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5 .1.2.1 1 .56 Holzbaur was last paid a distribution in or around Novembe r 2021 .s7

C. Litigation Ensues.

Holzbaur sued Sugrue, the Company, Stafman, and Monaco on February 14,

2023.s8 Count I sought ceftain financial records from the Company under Section

8.4 of the Agreement and 6 Del. C. $ 18-305.se Count II asserts Holzbaur's

distributions were wrongfully withheld from him and requests remuneration.6o

Count III alleges Holzbaur's distributions were wrongfully redistributed to other

members.6l

On December 1,2023,I dismissed Holzbaur's S:ction 18-305 claim and

dismissed Monaco and Stafman as defendants.62 The matter proceeded to trial, held

on January 9,2025. Holzbaur dropped Count I at tria1.63 The parties tried Count II

against the Company and Count III against Sugrue (tog:ther with the Company,

s6 Sugrue Tr. 89-90.
57 PTO at 4; Holzbaur Tr. 2J .

58 D.I. 1 [hereinafter "Compl."].
t' Id.fln DJ5.
uo Id. flf, 16-19. This count, like the others, was not explicitly rled as a breach of contract.

Instead, the complaint titled the claims by the relief sought: f nancial data, renumeration,
and contributions. But as explained in my bench ruling on the defendants' motion to
dismiss, these are well-pled breach of contract claims. D.I. 14 at 15-22.
61 Compl. fl[20-23.
62 D.I. 14 at22.
63 See PTO.

l0
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"Defendants").6a The parties submitted post-trial briefing and presented post-trial

argument on May 15, 2025.6s

Holzbaur contends he was removed, and his distrihutions were withheld, in

breach of the Agreement. He seeks approximately 398,000 in unpaid cash

distributions, and a declaration that he was not properly removed and is still a l4oh

member of the Company.66 He asserts that because Section 3.1 and Exhibit A list

him as having contributed money, he is a cash contributirg member and so Sugrue

could not remove him as a member. Defendants assert Holzbaur was not a cash

contributing member, as reflected by Section 9.20's stetement that he received

membership in exchange for sweat equity. Under Defendants' interpretation,

Holzbaur was a noncash contributing member, and Sugrm validly removed him as

a member.

II. ANALYSIS

"Under Delaware law, the elements of a breach o-'contract claim are: 1) a

contractual obligation; 2) a breach of that obligation by the defendant; and 3) a

resulting damage to the plaintiff."67 Here, the parties dis6ute only the nature of the

contractual obligation, i.e., how to read the Agreement. This case hinges on one

61 D.I. 14; Compl.fln 16-23.
6s D.I. 55.

66 PTOB 14; Holzbaur Tr. 29 .

67 H-M Wexford LLC v. Encorp, lnc.,832 A.zd 129,

1l
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disagree; rather, the court'stand[s] in the shoes of an obj;ctively reasonable third-

party observer,' and ascertains whether the contract language is unmistakably

cleat."72 "The contract must also be read as a whole, giv ng meaning to each term

and avoiding an interpretation that would render any term 'mere surplusage."'73

"When a contract's plain meaning, in the context of tht overall structure of the

contract, is susceptible to more than one reasonable interpretation, courts may

consider extrinsic evidence to resolve the ambiguity."74

The first step is to discern the meaning of "noncash contributing member."

The Agreement does not define that term, so I look to its ordinary meaning.Ts I

interpret the term to mean a member who has not contribuled cash to the Company.

The next step is to discern if the Agreement identif es Holzbaur as a noncash

contributing member. The Agreement is ambiguous on ttat point. Exhibit A states

Holzbaur made an initial cash contribution of $i4. And Section 3.1 of the

Agreement explains that "[t]he Members have contribute,l to the Company cash or

12 Id. (quotingDittrickv. Chalfant,200l WL 1039548, at *4 ()el. Ch. Apr. 4,2007)).

73 Sunline Com. Carriers, Inc. v. CITGO Petroleum Corp.,206 A.3d 836, 846 (Del. 2019)
(quoting Osborn ex rel. Osborn v. Kemp,991 A.2d 1 153, 1 159-60 (Del. 2010)).

7a Salamone v. Gorman,106 A.3d 354, 374 (Del.2014). "Thi; is true notwithstanding the

presence of a routine integration clause." Eagle Indus.,102 .\.2d at 1233 n.10; see Agr.

$ e.3.

15 Lorillard Tobacco Co. v. Am. Legacy Found.,903 A2d728,738 (Del. 2006); Navient

Sols., LLC v. BPG Olf. Prs. XIII lron Hill LLC,315 A.3d 1164,1173 (Del. Super. Ct.2024)
("A term that is not otherwise defined is to be given its ordinal meaning.").
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property in the amounts respectively set forth on Exhibit A."i6 Those parts of the

Agreement would make Holzbaur a cash contributing m:mber. But Section9.20

states Holzbaur "receiv[ed] a 14% interest in this company based on sweat equity."77

Black's Law Dictionary defines sweat equity as "[f]ir ancial equity created in

property by the owner's labor in improving the property."R That provision provides

he did not contribute any cash, and so is a noncash contrbuting member subject to

removal.

Section 9.20 dtectly conflicts with Section 3.i and Exhibit A. I cannot

reconcile the plain text of the Agreement's statements that Holzbaur contributed

cash with its statement that his membership was in exc range for sweat equity.Te

"[W]here a contract contains two conflicting provisions, the document is rendered

'u Agr. $ 3.1.

77 Id. Q 9.20.
18 Sweat EquiQ, Black's Law Dictionary Q2th ed.2024).

7e It is tempting to view Section 9.20 as more specific than, ard controlling over, Section

3. 1 and Exhibit A. See Sunline,206 A.3d at 846. Section 9.2C speaks more specifically to
the rationale for the Company's membership structure, anc its formatting and syntax

suggest Section 9.20 was written specifically for the Company. Section 3.1 looks more

like boilerplate, and Exhibit A is unrealistic given the costs c f starting a restaurant. But
that exercise risks diverging from the Agreement's plain text, and renders Section 3.1 and

Exhibit A surplusage. Both are improper. See Kuhn Const., Inc. v. Diamond State Port
Corp., 990 A.2d 393, 396-97 (Del. 20 I 0); Seidensticker, 200i WL 405447 3, at * 2 -
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ambiguous."E0 I look to extrinsic evidence to resolve the ambiguity.

"[E]xtrinsic evidence is an appropriate resource for the court to use in

determining the parties' reasonable intentions at the time of the contract."81 "Such

extrinsic evidence may include 'overt statements and acts of the parties, the business

context, prior dealings between the parlies, [and] businesu custom and usage in the

industry."'82 And

[a]lthough contemporaneous evidence is far mor3 probative of the
shared expectations of contracting parties as a general matter, that does

not mean that a party's subsequent conduct has no probative value.
Indeed, this Court has stated that, "[i]n giving effect to the parties'
intentions, it is generally accepted that the pafties' oonduct before any
controversy has arisen is given 'great weight."'83

The extrinsic evidence is overwhelmingly in Defenciants' favor. Holzbaur and

Sugrue met multiple times before the Company was formed to discuss the business,

including its membership structure.sa In those meetings, Holzbaur and Sugrue

80 Duff v. Innovative Discovery LLC,2012 WL 6096586, at *12 (Del. Ch. Dec. 7,2012);
see also Sunline,206 A.3d at 839-40 ("[T]he Term Agreeme rt does contain conceivably
conflicting terms, which cannot be indisputably reconciled on the face of the contract, and

is therefore ambiguouS."); United Rentals, Inc. v. RAM Hldgs., Inc.,93J A.2d 810,836
(Del. Ch. 2007) (explaining that because the "Merger Agreement simultaneously pulports
to provide and preclude the remedy of specific performance" t rose "conflicting provisions
of th[at] contract render it decidedly ambiguous").
8t Dittrick, 948 A.2d at 406.

82 (Jnited Rentals,93l A.2d at 834-35 ((alternation in original r quoting Sttpermex Trading
Co. v. Strategic Sols. Gp. Inc., 1998 WL 229530, at x3 (Del. (lh. May 1, I 998)).

83 S'holder Representative Servs. LLC v. Gilead Scis., htc.,2011WL 101562l,at*24 (Del.
Ch. Mar. 15,2017) (quoting Osn'ffi2001WL 121404, at *11).

r^ E.g., Holzbaur Tr. 10, 15; Monaco Tr. 54; Sugrue Tr. 79.
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agreed Holzbaur would contribute sweat equity. Holzbarr knew what sweat equity

meant: he o'understood 
[i]t to be a contribution of labor in :xchange for equity in the

business."ss

For one of these discussions, Sugrue met with H rlzbaur and Monaco at a

coffee shop to make "sure everyone understood what tt e circumstances were."86

The three explicitly discussed cash contributions. Everyone understood that only

Sugrue and Stafman would contribute cash. Monaco, whrr w&S situated similarly to

Holzbaur, understood she was a sweat equity member too.87 No party intended that

Holzbaur would be a cash contributing member. 88

Evidence of the Agreement's drafting also demonstrates the parties did not

intend Holzbaur to be a cash contributing member. Sugr:e drafted Section 9.20 to

85 Holzbaur Tr. 20.

86 Sugrue Tr.79.
87 Monaco Tr. 59.

88 Holzbaur argues that Sugrue, Monaco and Holzbaur never discussed any expectation that
Holzbaur would be a noncash equity partner. PTRB at2-3. k a technical sense, Holzbaur
is correct; Monaco testified that they never discussed whether she and Holzbaur would be

treated as cash equity partners. Monaco Tr. 58-59. But the evidence shows all parties

knew and agreed that Holzbaur and Monaco would not contibute cash to the business.

See, e.g., Holzbaur Tr. 2l ("'Q. Okay. And did you and Sugrue] have a discussion
between the discussion to close fsugrue's old restaurant] anc you seeing that email with
those three pages [in the Agreement] about sweat equity?' '4. Yes.' 'Q. What was the
discussion?' 'A. As I remember it, the sweat equity was goirg to be my contribution in
and that being opening the restaurant, getting it open, and then running it. That was going
to be my sweat equity contribution in order to become a partner for the restaurant."');
Monaco Tr. 54-55, 65-66.
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capture the parties' understanding of the Company's membership structure and the

reasons behind it.8e He took Exhibit A from another agleement and changed it to

reflect the ownership percentages, inserting symbolic cash contributions to correlate

with that percentage.e0 Section9.20 reflects the parties' intended contributions, not

Exhibit A and Section 3.1.

And the parties performed as they had agreed. Sugrue and Stafman put up

cash for the business; Holzbaur did not. And Sugrue and Stafman contributed much

more than the $ 100 listed in Exhibit A. Holzbaur worked as the Restaurant's general

manager for six years and never contributed cash, ever when he was given the

opportunity a few years in.er Holzbaur received distributions only after the cash

contributing members were repaid.e2

The extrinsic evidence shows the parties agreed that Holzbaur was a noncash

contributing member. It follows he was properly removed by Sugrue: the parties

do not dispute that outcome. He is no longer a member of he Company, and is owed

no distributions.

B. Contra Proferentez Is Not Appropriate Here.

Holzbaur invited this Court to construe the ambi luous Agreement against

8e Sugrue Tr. 79-88.
e0 /d. g6-gg.

e1 Id. 83-84.

" Ag.. $ 9.20; Sugrue Tr. 81-82; Holzbaur Tr. 38.

tl
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Sugrue as the drafter. This principle is known as contrc proferentent.el I do not

accept Holzbaur's invitation.

Contra proferentem is a principle of "last resort, such that a court will not

apply it if a problem in construction can be resolved by apolying more favored rules

of construction."e4 And it is most often applied to cortracts of adhesion,e5 like

insurance agreementse6 or contracts involving public i rvestors.eT "Where a[n]

ELC] agreement was drafted exclusively by the fmanager], the cout1will interpret

ambiguities against the drafter, rather than examine extrinsic evidence. But if a[n]

ELC] agreement was the product of negotiations among the parties, the court will

resolve an ambiguity by examining relevant extrinsic evicence."e8 As explained by

the Supreme Court rn SI Management L.P. v. Wininger,

A court considering extrinsic evidence assumes that there is some

connection between the expectations of contracting parlies revealed by
that evidence and the way contract terns were mticulated by those
parties. Therefore, unless extrinsic evidence can speak to the intent of
all partres to a contract, rt provides an incomplete guide with which to

e3 Twin City Fire Ins. Co. v. Del. Racing Ass'n,840 A.2d 624, 630 (Del. 2003).

e4 E.I. du Pont de Nentours & Co. v. Shell Oi.l Co.,498 A.2d 1108, 1114 (Del. 1985).

es Cont'l Ins. Co. v. Burr,106 A.2d499, 500-01 (Del. 1998); see also Tex. Pac. Land Corp.
v. Horizon Kinetics LLC,306 A.3d 530, 548 (Del. Ch.), af.f'c, 314 A.3d 685 (Del. 2024)
(TABLE); 1 1 Williston on Contracts $ 3212 (4th ed.).

'u E.g., Penn Mtil. Life Ins. Co. v. Oglesby, 695 A.2d \746, 1 149-50 (Del. 1997).

" E.g., Bank of N.Y. Mellon v. Commerzbank Cap. Funding Tr. 11,65 A.3d 539.551-52
(De1.2013).

es Gotham P'rs, L.P. v. Hallvood Realt.v P'rs, L.P.,2000 WL 1476663, at x8 (Del. Ch.

Sept. 27, 2000).
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interpret contractual language. Thus, it is proper to consider extrinsic
evidence of bilateral negotiations when there is an lmbiguous contract
that was the product of those negotiations . . . .ee

At first blush, the use of contra pro.ferentem has slme appeal. Sugrue held

the pen; he drafted the Company's agreement as its mzLlager; and there were no

redlines back and forth marking up and negotiating the agreement, nor was any

counsel involved. But the Agreement reflected a meeting of the minds between

Sugrue and Holzbaur regarding Holzbaur's contribution md membership. Sugrue

and Holzbaur, alone and with Monaco, discussed and agreed upon the nature of

Holzbaur's membership interest before Sugrue sent the Agreement to Holzbaur.

Sugrue, Holzbaur, and Monaco discussed their positions and whether they would

contribute cash or sweat equity. And Holzbaur "assum[ed] that there would be a

written agreement" about what was discussed.r00 Whi,e not every detail of the

Agreement was discussed or negotiated at these meetings, the Agreement is not a

contract of adhesion, and this is not a situation where extrinsic evidence is an

"incomplete guide."r0r The extrinsic evidence speaks to the intent of both Sugrue

and Holzbaur, and "[w]here all parties to a contractare krrowledgeable, there is no

reason for imposing sanctions against the parly who drafied the final provision."l02

ee SI Mgmt. L.P. v. Wininger,707 A.2d31,43 (Del. 1998).

roo Holzbaur Tr. 14-15.
tol Wininger, 707 A.2d at 43.

t02 E.1. du Pont de Nemours. 498 A.2d at 1114.
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Contra proferentem ts not approprrate.

M. CONCLUSIONI03

Holzbaur is not a member of the Company. He is owed no further

distributions. Judgment will be entered in Defendants' far,or,atdcosts shifted under

Courl of Chancery Rule 54(d). The parties are asked tc submit a stipulated fina1

order within fourteen (14) days.

103 In the PTO, Defendants requested attorneys' fees from Holzbaur. PTO at 7. Defendants
did not brief this request. I consider it waived. See Emerald Prs v. Berlin,726 A.2d 1215,
1224 (Del. 1999) ("Issues not briefed are deemed waived."). ..{or can I discern any reason
to deviate from the American Rule and shift fees. There is nc feeshifting provision in the
Agreement, and Defendants have not gone so far as to argue t ad faith by Holzbaur.
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EFi ed: Jun 23 2A2510:07A$E[f '+,
Tra rsaction lD 76508814 it;ri*, .r" ,

Case No. 2023-0181'Mrz V.:ffi-"---'
IN THE COURT OF CHANCERY OF THE STAM, OF DELAWARE ,{J:.)."

ERIK HOLZBAUR,

Plaintiff,

v.

TROLLEY SQUARE HOSPITALITY,
LLC, a Delaware limited liability
company, and ERIC C. SUGRUE,

C.A. Nc. 2023-0181-MTZ

Defendants.

FINAL ORDER AND JUDGMEI{T

WHEREAS, Erik Holzbaur filed this action on F lbruary 14, 2023 agarnst

Trolley Square Hospitality, LLC (the "Compeay"), Eric C. Sugrue, Stuart Stafman

and Holly Monaco;

WHEREAS, Count I sought certain financial recordt from the Company under

Section 8.4 of the Company's limited liability company agreement and 6 Del. C. $

18-305, Count II asserted Holzbaur's distributions were wrongfully withheld and

requested remuneration, and Count III alleged Holzt aur's distributions were

wrongfully redistributed to other members;

WHEREAS, on December 1,2023, this Court dismissed Holzbaur's Section

18-305 claim and dismissed Monaco and Stafman from tle action, leaving only the

Company and Sugrue as defendants (the "Defendants");

WHEREAS, trial took place on January 9,2025;
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WHEREAS, on June 4, 2025, the Court issued its post-trial Memorandum

Opinion in this action (the "Opinion") setting forth the Corrt's decision;

IT IS HEREBY ORDERED' for reasons set forth in the Opinion, on this

23rd day of June, 2025, that:

1. Judgment is entered in favor of Defendants and against Holzbaur on

Counts I, II, and III.

2. Under Court of Chancery Rule 54(d), Plairtiff shall remit costs of

$ 1,870.00 to the law office of Brockstedt Mandalas Fed:rico LLC within 60 days.

IT IS SO ORDERED this 23rd day of June, 2025.

/s/ fu'orsan T. Zurn
Vice Chancellor Morgan T. Zurn
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