
IN THE SUPREME COURT OF THE STATE OF DELAWARE 


ROBERT SCOTT McKINLEY and 
DEBORAH McKINLEY, 

No. 465, 2012 
Plaintiffs Below, 
Appellants, 

APPEAL FROM DECISION 
OF THE SUPERIOR COURT 

v. OF THE STATE OF DELAWARE 
IN AND FOR NEW CASTLE 

MICHELE CASSON, COUNTY, 
C.A. NO. N10C-09-192 

Defendant Below, 
Appellee. 

DEFENDANT BELOW-APPELLEE 

AND CROSS-APPELLANT'S REPLY BRIEF ON CROSS-APPEAL 


CASARINO CHRISTMAN SHALK 
RANSOM & DOSS, P.A. 

Beth H. Christman, Esq. 
Del. Bar ID No . 2107 
405 N . King Street, Suite 300 
P.O. Box 1276 
Wilmington, DE 19899-1276 
(302) 594-4500 (tel) 
(3 02 ) 594 - 4 5 0 9 (fax ) 
bchristman@casarino.com 
Attorney for Defendant Below­
Appellee/Cross-Appellant Casson 

Dated: January 24, 2013 

 

 

 

EFiled:  Jan 25 2013 10:24AM EST  
Filing ID 49118219 
Case Number 465,2012 



TABLE OF CONTENTS 


TABLE OF CITATIONS ii 


ARGUMENT 1 


VII. 	 DEFENDANT FILED A CROSS APPEAL ALLEGING THAT THE TRIAL COURT 

ERRED WHEN IT DENIED DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AS 

THERE WERE NO FACTUAL ISSUES AS TO WHETHER PLAINTIFF WAS MORE 

NEGLIGENT THAN DEFENDANT. 1 


A. Question Presented 	 1 


B. Standard and Scope of Review 	 1 


C. Merits of the 1 


CONCLUSION 3 


-1­



TABLE OF CITATIONS 

See Table of Citations in lee's Brief on 

and Cross appellant's Brief on Cross 



VII. 	 DEFENDANT FILED A CROSS APPEAL ALLEGING THAT THE TRIAL COURT 
ERRED WHEN IT DENIED DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AS 
THERE WERE NO FACTUAL ISSUES AS TO WHETHER PLAINTIFF WAS MORE 
NEGLIGENT THAN DEFENDANT. 

A. Question Presented 

See ion Presented in lee's Brief on 

and Cross appellant's Brief on Cross-

B. Standard and of Review. 

See stion Presented in llee's Brief on 

and Cross- lant's Opening Brief on Cross 

C. 	 Merits of the 

The issue in this case was Plaintiff drove into the 

rear of Defendant's vehicle when Defendant s or was 

The Mot for Summary asked the Court to assume Plaintiff's 

contention that defendant abruptly to be true for the purposes 

of cons the Motion. 

of that tenet for the purpose of cons the 

summary j none of the facts about why the 

Defendant were relevant. Plaintiff's Answe Brief on this 

subject reargues his earlier arguments about ion use of the 

Defendant which is not at issue once it is assumed the Defendant 

. Plaintiff also argues that Defendant gave dif 

versions of what she told the officer, which raised a question of 

fact. None of these mattered once the Court assumed, as 

invited, that Defendant suddenly. What Defendant said to the 

officer was therefore not s ficant to this Motion. 

The only focus for the Court on the Motion for 

was then whether there were any factual disputes as to comparative 

by the Plaintiff and whether, as a matter of law, the 

Plaintiff's negligence was than that of Defendant. 

Plaintiff's Answering Brief does not address this ion of 

Defendant's 
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Defendant noted the various duties which Plaintiff was 

to meet in her Brief on this subject. They dealt with proper 

fol distance, proper and duties in a 

zone. No evidence was in di which demonstrated that 

Plaintiff had no choice but to run the rear of Defendant's 

vehicle. 

Plaintiff fails to address the contention that as the vehicle 

following Defendant, Plaintiff had more duties to to avoid a 

collision. He had the opportuni and responsibility to maintain a 

fol distance sufficient to allow him to on short notice, 

see Defendant's brake 1 illuminate and slow his and 

it to a s He did not ish that and failed in more 

than one duty. 

The facts, as ied to the law here, demonstrated as a matter 

of law that Plaintiff was law more than 50% at fault for caus 

this accident and could not recover against the Defendant. The record 

showed that Plaintiff was gui of negl per se for these 

violations of law and that was the cause of the accident. 

There were no material facts at issue as to the Motion for 

Summary Judgment. The evidence before the Court, which was eventually 

to the jury, was that Plaintiff's own igence 

caused the accident. His was than any 

the of the Defendant such that the jury's 

del were not to bring this case to a conclusion. 

Thus, the Motion for should have been below. 



--

CONCLUSION 


For the foregoing reasons along with those submitted in Appellee's 

Opening Brief on this issue, Appellee requests that this Court overturn 

the denial of the Motion for Summary Judgment and rule that summary 

judgment should have been granted below. 
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