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NATURE OF PROCEEDINGS

The trial court correctly determined that plairgiftlaims against Hawker
Beechcraft Corporation (“HBC” or “Beech”) were bedrby the statute of repose
provided by the General Aviation Revitalization A&EARA”) of 1994, 49 U.S.C.
8 40101 (Note 1994); Pub. L. 103-298, 108 Stat21@%94). The order granting
HBC’s motion for summary judgment should be affidne

In GARA, the United States Congress preempted &steand imposed a
nation-wide, 18-year statute of repose to all mactirers of general aviation
aircraft. It is uncontroverted that the generahwn aircraft involved in this case,
a Duke, was over 37 years old when the accidentrosd.

Plaintiffs relied on GARA'’s fraud and new partcegtions in an attempt to
withstand summary judgment. Once HBC, as movatgbéished GARA’s core
elements, it became plaintiffs’ burden to come fanavwith facts supporting each
element of the fraud or new parts exceptions. [Deghe volume of proffered
expert opinions, plaintiffs could not meet theirrden to establish a disputed
guestion of material fact concerning GARA'’s appiica. Summary judgment was
properly granted.

Plaintiffs’ warranty claim and motion for judgmean the pleadings were
equally unavailing. The trial court’'s order gragtisummary judgment on all

claims should be affirmed.
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RESPONSE TO PLAINTIFFS' SUMMARY OF ARGUMENT

1. Denied. The trial court correctly determinbdttthere were no issues
of material fact concerning GARA'’s fraud, new pam@dsd warranty exceptions.
Plaintiffs offered unsupported allegations, nodevice, in opposition thereto.

2. Denied. Plaintiffs did not identify any “reged information” that
was misrepresented, concealed, or withheld frontth& during the Duke’s initial
certification. There is no evidence of HBC’s st&nor of a causal connection
between failure to relay required information ar taccident; and each is
independently required to defeat summary judgmedeuthe fraud exception.

3. Denied. Plaintiffs have not offered any evickethat HBC knowingly
falsified and manipulated the post-certificatiaglhk test of the Duke.

4. Denied. Plaintiffs have no evidence that HB@@wWingly failed to
relay required information related to the contimuaarworthiness of the Duke.

5. Denied. Plaintiffs contend that componentghaf flap system may
have been overhauled or replaced during the repes®d. But there is no
evidence that a new 90° drive (the failed part) wagalled; the exception requires
installation of a new part within 18-years thatausally related to the accident.

6. Denied. Plaintiffs’ contention that the airttoness -certificate
constitutes a written warranty is incorrect as #&enaf law. The certificate speaks
only to the time of issue, and recognizing it asvitten warranty extending
GARA's repose period would emasculate GARA.

2
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STATEMENT OF FACTS
Plaintiffs sued HBC in its capacity as the manufest of a Beech Model 60

Duke aircraft, serial number P-105 (“Subject Aifta (A45-A48.) Manufacture
of the Subject Aircraft was completed by Beech #aftc Corporation in 19609.
(B70 at § 4.) On October 30, 1970, the Subjectrait was sold and the aircraft
was delivered to its new owner. (B70at{5.)

On the accident date, December 4, 2007, the SuBjectaft had been in
service over 37 years. (B70 at 1 6.) HBC hadnmaintained, operated, modified,
repaired or possessed the aircraft since its inighvery in 1970. (B71 at{7.)

Claims against HBC resulting from this accident lamered, unless GARA's
exceptions apply. To avoid GARA's bar, plaintiffgeed to raise fact questions to
trigger the fraud, new parts and warranty exceptiofihe trial court correctly held
that plaintiffs failed to raise fact questions netyag any exception.

A. Background on Flap System Design and Fractured &y

The following diagram depicts the Duke flap systemoéntral drive motor

(to the right) with a flex cable leading to onetbé flap system’s 90° drives (A)

and actuator (B) (to the left). (B100 at 1 5.)
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The flex cable, 90° drive and actuator operatefldpe on the left wing. A

similar flex cable, 90° drive and actuator arechital through the same drive motor
(to the right) and extend to the flap on the aftsaight wing. (B100.) Before
the pilot (“Hart”) set the flaps for takeoff, a key the output shaft of the right
flap’s 90° drive separated, or fractured, from3be drive’s output shaft. This was
the only part on the Subject Aircraft’s flap systdmat failed. (A956 at p. 77:24 —
79:23.) The key on the 90° drive allows the 90%alto rotate the threaded flap
actuator shaft in and out, extending and retractimg flaps. (B100 at T 7.)
Following fracture of the key, the inability of theght flap to respond to the
Subject Aircraft’s flap control system allowed tth&ps to become out of sync, or
asymmetric. Due to this asymmetry, the aircrafuldotend to roll left unless

corrected by the pilot.

ME1 15903876v.1



B. No Evidence Triggering Fraud Exception
1. Required Information

GARA'’s fraud, or knowing misrepresentation, exceptiprovides relief
from GARA's repose if a plaintiff can show that thenufacturer defrauded the
FAA by (1) knowingly(2) misrepresenting, concealing or withholding ré&juired
informationfrom the FAA that is (4) material and relevant §dfthe frauccaused
the accident. Plaintiffs offered no facts suppaytiany of the five essential
elements of the exception—and the absence of justetement entitled HBC to
summary judgment.lrffra at 27.)

GARA'’s fraud exception arises from a manufacturetigty to provide
requiredinformationabout its products to the FAA. Material infornaattirelating
to initial certification of an aircraft model or ©tinuing airworthiness obligations
under the regulations are examples of informatiat ts generally “required.” In
general, a manufacturer or type certificate hoiseequired under 14 C.F.R. 821.3
to report certain failures, malfunctions, and defdo the FAA. This reporting
requirement includes monitoring and feedback betvwegustry and FAA.

Reporting under 14 C.F.R. 821.3 may be accomplisinedvriting, by
telephone or in meetings with the FAA. (B156 &4Y) Under 14 C.F.R. §21.3,

repeated reporting of an issue is not requireéd..) (
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2. Use of Delegation Option Authorization

The Model 60 Beech Duke was certified through tise of Delegated
Option Authorization (“DOA”). During aircraft cefication, the FAA determines
early on which specific findings it wants to makself and which findings it will
delegate with oversight. (B152 at  17.) The Fl$o identifies the data it needs
to support a certification projectld()

The FAA issued HBC a DOA (DOA-CE-2) under 14 C.FR1(J) long
before certification of the Model 60 Beech Duk&1%2 at § 19.) The HBC DOA
Is the organization that represents and assistSAlAein ensuring that HBC shows
compliance with the applicable Federal Aviation ®Ragon (“FAR”)
requirements. (B152 at  20.) The DOA is notwinele company. I{.) Rather,
the DOA is an organization within HBC that reprasahe FAA in the completion
of certification activities. 1¢.)

DOA personnel are considered to be the FAA wherfopamg their
functions, and frequent communications take platesben the FAA and the HBC
DOA. (B153 at § 22.) These communications inclyoe®ne calls, written
communications and frequent formal and informalrdo@tion meetings.Iq.) In
addition, the FAA conducts audits of the DOA ansioaleviews a representative
sample of the DOA'’s reports and approvals to entugerepresentative is acting

according to FAA rules and regulations. (B153 21.9)
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3. Interaction Between HBC and the FAA

As with all type certification projects, FAA airdteacertification flight test
pilots and engineers participated in the testingc@atification of the Duke. (B157
at § 42.) Based on the rigorous analysis anchtgsttmpleted by HBC, DOA, and
the FAA, the FAA determined that HBC demonstratemmgliance with all
applicable airworthiness requirements for certtfara of the Duke. (B158 at
43.) If the FAA did not find that HBC showed comgpice with all of the
regulations, it would not have issued a Type Cedié. (d.)

Yet, plaintiffs claim that HBC did not comply witlall certification
requirements. They devote significant space inir tlopening brief to the
interconnectedness of the Duke’s flaps. The desighe flap system at the time
of certification of the Duke was governed by FAR7ZR., which required that the
Duke’s flaps either be mechanically interconnecteor that the aircraft be
demonstrated to have safe flight characteristids @symmetric flaps. (B186.)
HBC, the DOA and the FAA relied upon the Duke fystem’s interconnection
through the drive motor to satisfy the “mechanicafiterconnected” option of
compliance with FAR 23.701. (B78-82; B181-B182.)

Plaintiffs’ own experts recognize the Duke’s flagstem is mechanically
interconnected through the drive motor. (B355@fl9-25; B357 at 134: 13-21.)

Indeed, one of plaintiffs’ allegations is that tdesign of the flex drive cable
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connection to the motor allowed the cable to becdmengaged from the motor.
This argument acknowledges that the flap systemmeshanically interconnected
to begin with. In order for the flex drive cablke lbecome disconnected, the flap
system must have first been interconnected. Bamedthe “mechanically
interconnected” design employed in the Duke flagtesyn, HBC was not required
to satisfy FAR 23.701 through flight testing foitial certification.

The Duke was initially certified in 1968. In Febhry 1970, the FAA asked
HBC to flight test the Duke with asymmetric flap$B158; B184.) The FAA's
letter referenced a “misunderstanding” between HB@G FAA, because the FAA
thought HBC was flight testing the Duke with asynneeflaps rather than relying
solely on the flap system’s interconnectivitid.] The FAA'’s letter acknowledged
that HBC believed it had disclosed its reliancenmechanical interconnectivity to
satisfy FAR 23.701.1d.) However, “regardless of the misunderstandinige’ EAA
requested flight testing to confirm compliance WvHAR 23.701. (B814.) The FAA
did not restrict or direct how the testing was ¢éoperformed. I¢.)

Plaintiffs allege that HBC lied to the FAA whenrgpresented that the
Duke’s flap system was interconnected for compkantth FAR 23.701 and that
the FAA'’s flight test request proves the lie. BRtdis’ allegation that the FAA
“specifically stated that the flap system was mbericonnected” is patently false.

(Appellants’ Br. at 23, and throughout.) Plairgif€ite to the FAA's letter as
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authority for this bald allegation. Despite pl#hst repeated claims that the FAA
determined the flap system was not interconnec¢telFAA’s letter stated, “it is
our position that the existing flexible shaft fleyperconnectionsare unreliable and
split flap configurations must consequently be stigated.” (B184, emphasis
added.) Plaintiffs contend that the “FAA confirmelC had misled it” in the
February 1970, letter, and that this FAA letterriftons HBC concealed the lack
of investigation.” (B307.) (Appellants’ Brief &-7.) These statements do not
appear in the FAA’s letter or in any other commaftian.

In fact, nowhere in any of the numerous pages oA EArrespondence does
the FAA make any of the findings alleged and relipdn by plaintiffs. In no way
does the FAA’s February 1970 letter state that HBGled it or concealed any
information. Yet plaintiffs repeatedly make suclgndless statements. Plaintiffs’
bald allegations are wholly lacking in evidentiasypport. The trial court
appropriately disregarded these baseless statements

The FAA’s February 1970 letter does not accuse HBOmaking any
misrepresentation about interconnectivity, mucls l@knowing misrepresentation
as required by GARA. (B307.) HBC believed that thap system was
interconnected, and it told the FAA just that. téasl of withholding required
information, HBC openly communicated its belieftte FAA. Having different

beliefs than the FAA does not trigger GARA's fraaxteption. Ipfra at 30.)
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The trial court correctly observed that plaintiffist not present any evidence
that HBC’'s alleged misrepresentation regarding raaenectivity caused the
accident. Indeedyy requesting flight testing, the FAA removed amgstjon about
interconnectivity from the equation. Regardless of what understanding or
misunderstanding the FAA and HBC had in the pamtpliance with FAR 23.701
from that point forward was determined by the fliggsting.

This moots any issue related to interconnectivitfie FAA determined that
compliance would be handled by flight testing ratthen interconnectivitynore
than 35 years before this accideithus, the trial court was correct in finding no
possible connection between mechanical intercororeand the accident.

4. Flight Testing

The Duke was flight tested in 1970 in responseh® FAA's request.
(B158 at | 44; B165-B175.) HBC issued Flight Tesport 60E100F, including
the test plan, showing that the Duke has safetftiphracteristics with asymmetric
flaps, in compliance with FAR 23.701.Id() The Test Plan set forth an initial,
handwritten proposal for the testd.j The initial proposal called for creating flap
asymmetry with the right flap extended and the fieip retracted. I{.) Before
completing the test flight, the Test Plan was alleio conduct testing with the left
flap extended and the right flap retractettl.)( The change resulted from concerns

that creating flap asymmetry with the right flagexded and the left flap retracted

10
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would damage the flap system’s limit switches agding. (d.) In the opinions
of the flight test pilot and HBC, there was no $igant difference in testing with
one flap retracted, as opposed to the other. (B1®Bere is no evidence that HBC
held any contrary belief when it tested and rembttethe FAA (or at any other
time), which is necessary to trigger GARA's fravateption.

Flight Test Report 60E100F was provided to the F#Aéng with the initial
Test Plan. (B158 at 1 44; B165-B175.) Plainttidétend that there is no evidence
that the Test Plan was included with Flight Tespdte 60E100F. However, the
Test Plan was stamped as Attachment | to Flight Report 60E100F and was
kept in the ordinary course of HBC’s business asatiachment to Flight Test
Report 60E100F. (B72 at 11 13-14.) Further, IHBC's standard practice to
attach test plans to final reports and there igvidence that HBC deviated from
custom and practice herdd.

Plaintiffs’ experts seized on the difference bemvidee original test plan and
the flight testing as evidence that HBC knowingbncealed, misrepresented, or
withheld required information from the FAA. Theaamtroverted facts, however,
show that HBC submitted both the Test Plan andTiest Report to the FAA.
(B72 at | 14;seeB188-B219.) The evidence is that HBC did not Wil
anything from the FAA. Moreover, had the FAA wantadditional or different

testing, it could have said so.

11
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The FAA periodically audits its DOAs and reviewsepresentative sample
of DOA reports and approvals. (B158 at  45.) pag of a DOA audit, the FAA
later evaluated Duke Flight Test Report 60E100Elusing the Test Plan, and
agreed with the testing methods and resili&t the Duke complied with 14 C.F.R.
§23.701. [d.) This shows open communication between HBC andFAA in
initial certification and continuing airworthinesstivities in the years after initial
certification. (B178.)

5. No Evidence of Failure to Report Required Infoation
There is no evidence that HBC misrepresentedceadad or withheld
required information from the FAA about the Duk#éap system. (B161 at § 58.)

Plaintiffs’ own experts could not identify any teged information that HBC
misrepresented, concealed or withheld from the FEApert Fiedler testified:

Q. [C]lan you identify a single failure, malfunctioar defect that you
claim was reportable under 21.3 by Hawker Beechchait wasn't
reported?

A. Not as | sit here.

Q. And there isn’t one identified in your reportheir, is there?

A. I don't see one specific reference to that.

(B117 at 176:23 — 177:4.) Mr. Fiedler admittedt the had no evidence and could

not identify even a single known failure that wasjuired to be reported to the

FAA but was not. (B122 at 242:10-20.)

1 The references to “21.3" areto 14 C.F.R. § 21.3.

12
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Plaintiffs’ expert Twa gave similar testimony. ksstified that he could not
“specifically” point to any required informationahwas not reported, “because |
have not seen any.” (B229 at 243:3 — 244:4.)

Plaintiffs’ expert Rivers admitted that he has m@ence to support the idea
that Beech did engine pullback tests with splipslaand hid the results from the
FAA. (B223 at 224:21 — B224 at 225:6; B224 at 2283, B224 at 227:12-19.)
Rivers admitted that if the FAA received both testtreport and the test plan, then
it had the same information at its disposal thatchesidered, although the FAA
found the testing to be sufficient and Mr. Riveisadrees. (B226 at 238:3— 239:2.)

Likewise, plaintiffs’ expert Olmsted testified adlows:

Q. Can you identify me a specific piece of inforiroatthat Beech had
that it was required to give the FAA that it didthoFor purposes of
complying with 23.701.
A. I don’t think as we sit here today that | cantdat.
(B249 at 210:10-15.) When Mr. Olmsted was askeethdr he could identify
“any piece of information, that is discreet datanpcthat Beech knew that it was
required to tell the FAA that it did not in the d¢ext of certification of the flaps in
the Duke,” he admitted that he could not. (B25@H3:8-16.) Further, he was
unable to identify a single malfunction, failure, @efect that should have been

reported under 21.3 but was not reported. (B25308t16-20.) Mr. Olmsted

admitted that he had not identified even one issateshould have been reported to

13
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the FAA but was not. (B251 at 296:5-10.) He had avidence that Beech
withheld any information it was required to givethe FAA. (B242 at 144:11-23.)

Likewise, plaintiffs’ expert Sommer was unable identify specific
information that Beech was required to report te BFAA but failed to report.
Rather, Mr. Sommer opined that Beech should havionmeed different testing
than it did, but he did not point to any specifieqe of required information that
Beech failed to report.Sgee generall3136 at 224:8-11; B138 at 231:18-24.)

Since the time of initial certification, the Modé0 Duke has accumulated
decades of flying hours. (B72 at 112.) Contraryplaintiffs’ claims, throughout
this history, there was never a single failurehaf Model 60 Duke’s 90° drive key,
with the exception of the failure in this casdd.) Given plaintiffs’ failure to
produce an incident involving the failure of thelkais 90° drive key, there cannot
be any showing that an incident was required tceperted to the FAA, or that the
FAA would have taken some action that would hava@ded this accident.

Due to this lack of evidence, plaintiffs’ experésort to discussing the flap
system as a whole (and even the flap systems irelgndifferent models of HBC
aircraft), so as to cast a wider net and attempténtify FAR 21.3 reportable
events over a “flap system” as a whole. Specifyggllaintiffs attempt to trigger

GARA's fraud exception by generally complaining tthhe Duke’s flap system
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was poorly designed, leading to the potential &ynametric flaps (for unspecified
reasons), which result in an uncontrollable cooditor the aircraft.

The letters, testing, and FAA audit establish, wauth dispute, open
communication between the FAA and Beech aboutdfefight characteristics of
the Duke with asymmetric flaps. Any claim that HB®owingly withheld,
concealed, or misrepresented required informasorot only unsupported, but it is
also directly contradicted by the exchange resylimthe issuancand the FAA's
approval of Flight Test Report 60E100F. Thus, plaintiftt‘oad and general
allegations regarding the safe flight charactersstof the Duke with asymmetric
flaps do not raise a fact question regarding GARPrdsid exception,

Based on the 14 C.F.R. 821.3 reports issued by HB@g with the Service
Difficulty Reports (“SDR”) that the FAA reviewed diBC flap systems, the FAA
was aware of all required information pertainingthe Model 60 flap system.
(B157 at 1 36.) Although it is plaintiffs’ burdea raise material fact questions
regarding the fraud exception, not HBC's to disgrofraud, the evidence
unequivocally demonstrates that HBC shared all natenformation with the
FAA. Many of the Service Bulletins and other conmeations between HBC and
the FAA that plaintiffs’ experts rely upon actuadlypport the trial court’s grant of

summary judgment. These communications constgutdence of robust, open
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communication between HBC and the FAA, and not @we of
misrepresentation, concealment, or withholding.
6. No Evidence of Knowing Misrepresentation
Plaintiffs’ experts admit that they are unable how what HBC did or did
not know with respect to the alleged problems comog the Duke’s flap system.
In that respect, plaintiffs’ expert Sommer gaveftiilowing testimony:

Q. The question is: you're not claiming, are yolattBeech actually
reached a conclusion itself that if it had failed tight one down and
the left one up, that the aircraft would have bedmad unsafe flight
characteristics, are you?

A. | have no way to know the thinking of Beech.

(B137 at 228:4-16.) He also testified:

Q. You're not claiming in this case, are you, tBaech, in fact, believed
that if it had failed the right instead of the |dftere would have been
significant differences in the performance?

A. I don’t know what Beech believed.

(B138 at 230:3-7.)

Expert Fiedler gave similar testimony. When ask&éther his opinion was
that HBC “actually reached the conclusion that,tbkre’s a trend, there’s a defect
in our part,” he answered, “I can't tell you whaawker Beechcraft thinks.”

(B118 at 178:11-15.) Likewise, Mr. Fiedler adndttinat he “would have no way

of knowing what Beech believed at that time” wheskesl whether he had any
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evidence suggesting that Beech did not believdl#apesystem was mechanically
interconnected when it filled out the Type InspactReport. (B119 at 191:12-22.)

Likewise, plaintiffs’ expert Olmsted admitted thia¢ did not know what
Beech knew concerning whether the Duke was coabidlor uncontrollable with
asymmetric flaps. (B241 at 123:6-11.) SimilaMf, Olmsted had no evidence to
dispute that Beech felt that no significant diffeze would result had the test flight
been conducted exactly as outlined in the inigat plan. (B249 at 211:4-8.)

The existent evidence is uncontroverted that HBGS bonfidence in the
integrity and reliability of the entire Duke flafystem, including the 90° drives,
providing they are properly inspected and mainin@101 at 7 12.)

7. More or Different Testing

Instead of identifying required information that was knowingly
misrepresented, concealed, or withheld from the F#laintiffs’ experts uniformly
focused their efforts on criticizing the flight tegy that was actually done. In Mr.
Rivers’ opinion, the testing was not sufficientB2@6 at 238:3 — 239:2.) Mr.
Sommer also opined that Beech should have perfotifiedlent testing than it did.
(B136 at 224:8-11; B138 at 231:18-24.) And Mr. Te@ned that exercising the
flap 50 times during testing was inadequate. (BaB8273:6 — 274:18.)  Mr.
Olmsted was critical because Beech passed up hertopity to do more testing.

(B248 at 208:8-11; B249 at 209:16-13ee alsd3249 at 209:20 — 210:1.)
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Each of these experts, however, admitted thatg the FAA’s decision to
make whether the correct tests were done and whetimigh testing was done
and that the FAA could have required more or déifeitesting had it wanted to do
so0. (B222 at 220:15 — 221:2; B225 at 234:14-18@@at 238:3 — 239:2; B120, at
201:12-23; B239 at 84:6-9; B242 at 142:9-13; B24314/7:12 — 15; B243 at
147:25 — 148:23; B244 at 156:24 — B245 at 157:94@at 173:8-13; B247 at
194:6-7; B247 at 195:6-9; B247 at 195:23-24; B242G@v/:2-7; B137 at 226:2 —
227:5; B230 at 261:24 — B233 at 274:18; B234 at2#9280:23; B235 at 284:25
— B236 at 285:11.)

C. No Facts Supporting the New Parts Exception

In an effort to trigger the new parts exceptionesal of plaintiffs’ experts
rely on a statement made by Robert Pinto of Staio Awncerning overhaul or
replacement of parts on the Subject Aircraft's feystem. Star Aero was the
primary maintenance provider for the Subject Aificed the time of the accident.
Plaintiffs’ expert Fiedler testified that he doex have an independent opinion, but
Mr. Pinto thought the entire flap drive system w#éheroverhauledor replaced in
the 1990’s. (B116 at 122:19 — 123:19.) (If HBCrhutactured anewpart that was
installed within 18 years of the 2007 accident, @#nthe new part caused the

accident, then GARA'’s repose would not apply.)
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1. No Evidence of Replacement

Plaintiffs do not have any evidence that a speafid material component
of the 90° drive was replaced within 18 years & #tcident. In order to be
material, GARA requires that a new part be caugaligted to the accident. Even
if plaintiffs had evidence that a specific part waplaced by a new paaind that
the new part caused the accident, GARA still biaes tclaims. As outlined below,
GARA requires plaintiffs to direct their claims agst the manufacturer of the
new part. Herethere is not one shred of evidence that a new pas
manufactured by, or purchased from, HBC for insti#dn on the Subject Aircraft
at any time since 1970The record is uncontroverted on this point.

If a new part had been installed on the flap systé the Subject Aircraft,
the maintenance logbooks would record it. (B12% d4t) The Subject Aircraft’s
maintenance logbooks from 1995 on vanished afteraitcident. (B125 at 5;
B128-B130.) The missing logbooks included: airfeafmook #3, which should
have covered March 1995 through the date of theleet; the left engine book;
the right engine book; the left propeller book; dine right propeller book. (B125
at 15.) Standard industry practice is to keepdogb in a logbook holder, binder,
brief case or bag. (B125 at.JJGNo traces of any of the logbooks or the containe
that they would have been in were found in the aige. (d.) The remains of the

pilot’'s operating handbook and checklist were, haaverecovered. 1d.)
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Only airframe logbooks #1 and #2 were producedl12fBat Y7 These
logbooks cover the period up through February 2851 (B116 at 124:9 — 11.) If
any flap components were replaced prior to that,daere would be entries in the
logbooks reflecting such replacement. (B116 atA@4 24.) There are none; the
logbooks do not reflect that the 90° drive was ekeglaced on the Subject
Aircraft. (B113 at 126:2 —127:6; B134 at 101:1902:9.)

The majority of aircraft owners do not carry logksmn the aircraft unless
they are travelling to or from the maintenance shepause the logbooks represent
as much as one-third of the value of the aircrgB125-B126 at 1§ For this
reason, they are kept in a safe place at home threircare of the primary aircraft
maintenance provider. Id;; see also B140.) Mr. Pinto had possession of the
logbooks as of October 10, 2007Se€B125 at § 7 The accident occurred on
December 4, 2007. In fact, Mr. Hart previouslytedavia email that, “Bob Pinto
has all of the books in the fire safe.” (B140.hefe is no evidence that Mr. Hart
was traveling for aircraft maintenance, or thahhd the logbooks with him.

Additionally, the hard drive on Mr. Pinto’s offic@mputer (with invoices
and work detail on the Subject Aircraft) crashed aas discarded soon after the
accident. (B108 at 89:13 — 90:6, 90:20 — 9):1Mr. Pinto testified that his

computer hard drive failed and that no data waseredtd. (Id.)
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In short, plaintiffs have not provided any evidenedicating that the right-
hand 90° drive was replaced within 18 years ofatmdent. Likewise, there is no
evidence that HBC manufactured or sold a new tigintel 90° drive that was
installed within 18 years of the accident. NothingHBC’s customer support
records for the Subject Aircraft relates to thep flystem’s right-hand 90° drive.
(B72 at § 11.) In fact, there is no record indiggtthat anyone ever requested a
replacement right-hand 90° drive from HBC for thébfect Aircraft. (d.)

The lack of evidence that the right-hand 90° dwmaes replaced with a new
HBC part is crucial because plaintiffs claim thghtthand 90° drive caused the
accident. But Pinto did not testify that the rigjsind 90° drive was replaced.
After making the general statement that everythiag overhauled or replaced in
the flap system, Pinto specifically identified thetuators, cables and flap motor as
being overhauled or replaced in or after the 199@84.07 at 65:6-18.) He did not
testify that the 90° drives were replaced. Whes ldck of evidence is combined
with plaintiffs’ failure to produce logbooks showjirthat the right-hand 90° drive
was replaced, it is clear that there is no evidandecating that the subject 90°
drive was replaced with a new drive any time wittha 18 year repose period.

Further, plaintiffs’ reliance on Mr. Pinto’s testomy is misplaced because
Pinto testified that the flap system componentsevetther overhauledr replaced.

(Id.) As discussed in the argument section, overtiaes not trigger GARA'’s new
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parts exception. The fact that Pinto could nofedéntiate between overhaul or
replacement further highlights plaintiffs’ complé#ek of evidence on this issue.
2. Evidence the Right-Hand 90° Drive Was Originatjiipment

Examination of the flap system parts from the weggkis the only evidence
available, and it demonstrates that the right-H20fddrive was original equipment
that was not replaced for over 37 years, muchva$sn 18 years before accident.
The 90° drives originally designed and installedha flap actuator assembly on
the Duke carried the part numbers 50-380113-1 &id (B101 at § 8.) The
approved manufacturers of these original drivesewanitrol (H & E Aircraft) and
Sedco. Id.) The drives manufactured by Janitrol and Sedemewthe only drives
approved for factory installation through the efidnanufacture of the Model 60,
Duke series in 1983. (B101 at § 9.) HBC did nanhaofacture the drives, nor did
any of its predecessorsld( The broken 90° drive on the Subject Aircraft hiael
characteristics of the older versions. (B101 &t

An alternate manufacturer of the 90° drive was ayga in 1978. (B101 at
1 10.) The alternate manufacturer, APPH, manufadtthe 90° drives as alternate
spares under a new part number, 50-380113-7 andld8) The 90° drive part
numbers 50-380113-1 and -2 made by Janitrol and®Skedked a black anodized
finish on the drive housing that the alternate io®s manufactured by APPH have.

(Id.) The original -1 and -2 versions also featuredoatput shaft design with a
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1/4" long formed key that differed from the desiginthe -7 and -8. Id.) The
drives recovered from the wreckage are consistéhtthe older Janitrol or Sedco
versions. (B101 at § 11.) GARA'’s new parts exioeptequires that the part that
failed be a new part, replaced within 18 years h# &ccident, and that HBC
manufactured it. The only evidence on these issu#isat the 90° drive was not
replaced within 18 years of the accident and that mew 90° drive was
manufactured by or purchased from HBC.

D. No Evidence of a Written Warranty

Next, plaintiffs attempted to avoid GARA's bar byaining that the
airworthiness certificate constitutes a written naaty. GARA provides that a
written warranty extending beyond GARA'’'s 18-yeapase period will toll
GARA. But an airworthiness certificate is not atten warranty.

The Standard Airworthiness Certificate issued fog Subject Aircraft on
September 16, 1969, in preparation for transfaistorst purchaser — like all other
airworthiness certificates — states: “This ainmoress certificate is issued
pursuant to the Federal Aviation Act of 1958 andifies that,as of the date of
iIssuancethe aircraft to which issued has been inspecatedfaund to conform to
the type certificate therefore, to be in conditionsafe operation....” (B369.) An

airworthiness certificate demonstrates airworthsnaisa point in time and is only
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effective as long as “maintenance, preventativenteaance, and alterations” are
performed according to the requirements of therlddegulations. FAR 21.181.

The most recent airworthiness certificate for thebj8&ct Aircraft is a
replacement certificate dated October 7, 1976ys&ts after the Subject Aircraft
left HBC’s hands. (B371.) Even if it constitutad express warranty, then, the
original airworthiness certificate was no longeeifect at the time of the accident,
and the certificate in effect at the time of theident could not be a warranty from
HBC because HBC would not have applied for, or lagthing to do with,
iIssuance of the then-current airworthiness cestiéic

E. No Waiver of GARA

Plaintiffs claim that HBC waived the GARA defensg failing to plead it.
(Appellants’ Br. at 34.) .HBC’s answer (filed innieary 2010) invokes GARA by
name: “Admitted that the General Aviation Reviation Act of 1994 imposes an
18 year statute of repose against claims basekeosubject aircraft, which was 38
years old at the time of this accident.” (A61 &9y HBC averred that,
“Plaintiffs’ claims may be barred by the doctrineppeemption.” (A70 at 1113.)
(GARA preempts state law unless state law provsadester standards. 49 U.S.C.
840101 (Note 1994) at §2(d).) Additionally, HB&anporated the defenses raised
by all other defendants, two of which plead GARA71 at 1126; B542 at 71113-

14; see A69 at 1106.) HBC also denied plaintiffs’ allegais concerning
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exceptions to the statute of repose. (A43-45 28485; A61 at 7128-35.) In short,
HBC raised GARA as a defense to this suit.

Additionally, GARA was a focal point since the @mption of the case. The
complaint identifies GARA by name. (A43-44 at )2&t least eight paragraphs
of the complaint were drafted specifically to av@dRA. (A43-45 at 1128-35.)
Plaintiffs’ discovery requests specifically targeé@ocuments relevant to GARA'’s
new parts and fraud exceptions. (B391-406.) AARG played a central role in
plaintiffs’ motion to compel, where plaintiffs’ cagel acknowledged in open court
that plaintiffs had a duty to prove fraud under GRRs part of our rebuttal to the
affirmative defense under [GARA], which is an 1&yestatute of repose....”
(B411 at p. 8:5-15.) GARA was prominent in thetiga’ written communications,
court hearings, scheduling conferences, deposijtiand expert opinions. Sge
B413-14 at p. 16:20 — 19:21; B415-16 at p. 22:%:42B419 at 128; B422; B432,
B434 at 1115 — 18; B447 at 123; B452 at 143.)

In its response to plaintiffs’ motion for judgmeon the pleadings, HBC
argued that it had not waived GARA, and in theraléve, that plaintiffs should
be estopped from taking the position that GARA watat issue, given GARA'’s
significant role in the case, or that HBC should granted leave to amend its

answer to conform to the evidence, if necessaig78-389.)
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ARGUMENT AND AUTHORITIES

A. GARA'’s Fraud Exception

1. Question Presented

Should the trial court's summary judgment order &#&rmed where
plaintiffs failed to raise a fact issue on GARAradd exception because there is no
evidence that HBC misrepresented “required inforomdtto the FAA — either
during the Duke’s initial certification or duringwtinuing airworthiness activities?
(B50 — B65, B335 — B340.)

2. Scope of Review

An order granting summary judgment is reviewss novo. Simpson v.
Colonial Parking,36 A.3d 333, 335 (Del. 2012). The trial court viak affirmed
where there is “an absence of evidence to supperinbnmoving party’'s case.”

Celotex Corp. v Catretd77 U.S. 317, 325 (1986).

3. Merits of Argument

The uncontroverted evidence clearly establisheenopommunication,
marked by correspondence, flight testing, reporti§grvice Difficulty Reports,
face-to-face meetings between the FAA and HBC,aanBAA audit. Plaintiffs do
not have evidence of HBC'’s knowing state of mindndentional misconduct; they
cannot identify any required information that HBQhkield from the FAA; and

they cannot establish a causal connection betweémlae to relay required
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information and the accidentSee, e.g., Rickert v. Mitsubishi Heavy Indus.,,Ltd.
923 F. Supp. 1453, 1456 (D. Wyo. 199@y’'d on other grounds929 F. Supp.
380 (D. Wyo. 1996).

a. No Evidence of Fraud — Through Experts or Othesg

To invoke GARA's fraud exception for HBC’s condwtdring initial type
certification or regarding continuing airworthinegdaintiffs must plead, with
specificity, the facts necessary to prove that HERO knowingly (2)
misrepresented, concealed, or withheld from the FA3# required information
that is (4) material and relevant to the Duke’sfgrenance, maintenance, or
operation that is (5) causally related to plaistifiamages. 49 U.S.C. § 40101
(1994 Note) at Sec. (2)(b)(1&.g., Rickert 929 F. Supp. at 381. Knowingly
“applies to each of these forms of keeping infororafrom the FAA.” Burton v.
Twin Commander Aircraft, LLC254 P.3d 778, 780 (Wash. 2011). That is,
“knowingly” modifies the words misrepresented, cealed, and withheldld.

“GARA requires more than innuendo and inference; démands
‘specificity.” Rickert,923 F. Supp. at 1462. A claimant cannot avoid GARA
“simply by dressing up her evidence” because “[tfrens ‘misrepresentation’ and
‘concealment’ are not infinitely malleableld. Where, as here, a plaintiff fails to
submit any proof that a manufacturer violated “ettem broadest language in the

exception, which refers vaguely to defendant’s gdilons to provide required
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information...” summary judgment is appropriat€artman v. Textron Lycoming
Reciprocating Engine Div.1996 WL 316575, *3 (E.D. Mich. 1996) (internal
punctuation omitted). In short, “If the plaintifioes not point to specific
information showing the prerequisite knowledge, theaud exception does not
apply.” Grochowske v. Rome§13 N.W.2d 687, 701 (Wis. Ct. App. 2012).

Rickert, Burton, Cartmanand Grochowskeare seminal opinions regarding
the construction and application of GARA'’s fraudcegtion, particularly in the
context of summary judgment. These decisions dstrate plaintiffs’ heavy
burden to come forward with specific evidence, mete allegations.

In this case, plaintiffs’ experts parroted GARA’s'’knowing
misrepresentation” catchphrase — but each expertittedl that he could not
identify even a single piece of “required inforno&ti that was misrepresented,
withheld, or concealed from the FAA.S{praat 12-14.) As the trial court
correctly ruled, this is not sufficient to withsthm summary judgment motion.
See, e.g., Grochowsk813 N.W.2d at 701. IrGrochowske plaintiffs’ expert
executed an affidavit opining that “the documeihts] [reviewed indicate[d] that”
required information was “withheld and/or concealédm the FAA. Id. The
Wisconsin Court of Appeals rejected the affidavit affirmed the order granting
summary judgment:

Sommer points to no specific facts or evidence tfdgfendant]
knowingly withheld or knowingly concealed any infaaition required by
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[GARA]. Without any specific evidence that [defamd] had the

requisite  knowledge that they were concealing orthkalding

information, Sommer’s conclusory statement is symgh opinion and

does not satisfy GARA'’s requirement that the claitalead and prove

with specificity facts that show the fraud exceptapplies. Because the

plaintiffs have provided no specific evidence tfefendant] knowingly

withheld any information it was required to repirthe FAA, there is no

genuine issue of material fact....
Grochowske813 N.W.2d at 701Plaintiffs’ experts in this case “are not pointing
to any actual evidence of knowing misrepresentatoncealment, or withholding,
but are instead operating from the premise thatGHBad a responsibility to do
more than it did.” See Burton254 P.3d at 790. This is similar to standard oéca
evidence in negligence; it does not afford evidesicg knowing misrepresentation
under GARA. Id.

Plaintiffs attempted to sidestep their failure rense a genuine issue of
material fact under GARA'’s fraud exception by: @lleging that HBC lied when
it represented the flap system was mechanicalgreonnected; (2) quibbling with
flight testing the FAA approved both contemporarsp@and during a later FAA
audit; and (3) discussing the “flap system” gerigrah other models of HBC
aircraft rather than the 9@rive that broke. Each issue will be consideretlin.

b. Interconnectedness

It was — and still is — HBC’s position that thagl system is mechanically

interconnected through the drive motoSupraat 7-8.) The FAA never accused
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HBC of misrepresentation. Rather, it said theres wa misunderstanding
concerning whether flight testing was done eathan 1970. $upraat 8.)

Moreover, mere disagreement between a manufacamethe FAA is not
the stuff of the fraud exceptiork.g., Hetzer-Young v. Precision Airmotive Corp.,
921 N.E.2d 683, 697 (Ohio Ct. App. 2009), and cagesl therein. The FAA had,
and exercised, its prerogative to require HBC tanaestrate safe flight
characteristics with split flaps through flightteg. (Supral0-12, 17-18.)

Indeed, it is uncontroverted that HBC conductedflight testing requested
by the FAA decades before the accider8udraat 3, 9, 10-11.) The trial court’s
finding that the flight tests broke any causal linktween initial certification
(based on mechanical interconnectivity) and theideot (decades after flight
testing proved safe flight characteristics withtdfps) must be affirmed.

Even assumingarguendg that plaintiffs produced evidence to raise a fact
guestion that HBC knowingly misrepresented requirddrmation to the FAA at
initial certification regarding the Duke’s flap $gm being mechanically
interconnected (which it quite clearly did not)yalleged misrepresentation is not
causally related to the accident. It is undisputext the accident flight occurred
decades after the Duke proved continuing airwoetssnthrough flight testing its

safe flight characteristics with split flapsSupraat 3, 9, 10-11.)
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C. Disagreement Over Flight Tests Insufficient

Plaintiffs baldly allege that HBC improperly manigied the flight testing.
(Appellants’ Brief at 7-11.) But their complaint this regard is that HBC should
have performedlifferent tests, using a different asymmetric flap configurat
This is inapposite to the requirements of GARA&@uUll exception. IBurton the
plaintiff argued that the manufacturer’s failure ¢onduct certain tests raised
material fact questions. 254 P.3d at 787. TheRhigson Supreme Court soundly
rejected this claim: “[D]isagreements over whatdeshould have been performed
or what caused the crashes do not establish knamisiggpresentation....1d.

Plaintiffs’ reliance orRobinson v. Hartzell Propeller, Inc.326 F.Supp.2d
631 (E.D. Pa. 2004) is misplaced. There, the natufer misrepresented to the
FAA that a propeller stress test was “approximdtelyhin allowable limits, when
it knew the allowable limit had been exceedéd. at 650. Likewise, iHinkle v.
Cessna Aircraft Co2004 WL 2413768 (Mich. Ct. App. 2004ppeal denied/03
N.W.2d 809 (Mich. 2005), the manufacturer told E#A that its aircraft met the
single engine climb requirements of a federal ragoh, but it used engine
horsepower in excess of the operating limits of éngine. Id. at *11. In both
RobinsornandHinkle, the manufacturers argued the aircraft were GARAquted

because they submitted accurate back-up datakathfalse conclusions.
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There is a stark contrast betweRnbinson, Hinkleand this case. Here,
plaintiffs did not identify one piece of requiredformation — be it accident,
incident, defect, or document — that HBC knowinfgljed to disclose to the FAA.
(See supraat 12-17.) See Burton254 P.3d at 791 (“In these cases, there was
evidence of a knowing misrepresentation, conceanenwithholding, unlike in
the present case where there is no such evidencdhere is a fundamental
difference between telling the FAA that a numericaéasurement meets an
objective standard that it does not meet (as irn IBagbinsonand Hinkle) and
reporting flight test results to the FAA regardifgafe flight characteristics” — a
determination that involves professional judgmdhplaintiffs could avoid GARA
without identifying any required information thaag/not relayed to the FAA, then
the statute would be eviscerated.

Moreover, the FAA audited and gave a specific “cbamge” finding to
HBC's flight test. Supraat 11-12; B178.) Here, unlik®obinsonand Hinkle,
there is no evidence that HBC misrepresented reduinformation; held a
different opinion than what it disclosed to the FA# had different knowledge
about its testing procedures than what it toldRAA. (Supraat 16-18.) And the
FAA approved the flight testing and continued airthimess twice — at the time it

was accomplished and during the FAA aud8ugraat 10-12; B165-75; B178.)
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d. The “Flap System” on Other Models

Plaintiffs claimed that they are critical of thesign of the Duke’s flap
system as a whole and they need not identify agyired information that HBC
knowingly withheld for the part that yielded in shaccident. Plaintiffs offered no
authority for this contention and GARA does not@up it. Nor does GARA let a
plaintiff scream fraud while steadfastly refusing tdentify any knowing
misrepresentation. Likewise, defective designnesawill not survive GARA’s
repose without a specific link to a knowing misesgantation.

Plaintiffs’ “flap system” complaint is merely a slgn defect claim with no
evidence of a knowing misrepresentation. They hmtadentified a single design
defect that allegedly caused this accident. I fxxcept for this accident, there is
not another known failure of the 90° drive in a BukSupraat 14; B72 at 112.)
The P-94 incident in England involved a cable tirake near the motor, not a key
that broke in the 90° drive out at the wing. (BZHHL..) SeeAppellants’ Br. at 6.)
Likewise, the 106 other SDRs plaintiffs cited rel&d other service issues with the
flaps; none are relevant to the-Qive at issue here. (B363 at p. 110:11 — 113:3,
admission of expert.) Moreover, the FAA receilesse SDRs. (B154 at 126.)

GARA does not require HBC to piece together infation and SDRs
relating to other HBC models, repackage them (orvdesome unspecified

“required information” from them), and remind tha&/4 of issues about which it is
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already aware. E.g., 14 C.F.R. 8§ 21.3(d)(1)(ii))Burton, 254 P.3d at 790-91
(manufacturer has no duty to reinvestigate or repge information already in the
FAA's hands). HBC communicated openly with the FAAgarding flap
asymmetry in the Duke: it completed flight testaighe FAA’s request, provided
the Test Plan and Flight Test Report, and recethed FAA’s approval of its
findings. Gupraat 6-12, 15-16, 17-18.)

The federal regulations require a manufacturer réport “failures,
malfunctions, or defects” in its products “thatl#gtermines has or could result in
specified safety risks.” Burton, 254 P.3d at 788. There is an exception for
information already reported to the FAA. And thenufacturer's reporting
requirement applies “only if it determines” thapésified safety risks” existld. at
790, 791; 14 C.F.R. § 31.3(a), (b), and (d). Themo evidence of any events that
HBC “determined” must be reported but were not.

Manufacturers need not report all differences ahiop, because requiring
them to do so would produce the “absurd” resulaltdwing suit decades after an
aircraft’'s manufacture simply because an artiokttet, or report critical of an
aircraft’'s design was not reported to the FARIckert v. Mitsubishi Heavy Indus.
Ltd. (“Rickert 11”), 929 F. Supp. 380, 384-85 (D. Wyo. 1996).

In short, plaintiffs failed to identify evidencé fsaudulent intent on HBC’s

part, and this is dispositiveE.g., Burton,254 P.3d at 780. Likewise, plaintiffs
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failed to produce evidence of “required informatidhat was intentionally kept
from the FAA, or to raise a fact question linkifgetrequired information to the
accident. Deutsche Bank Trust Co. Ams. v. Royal Surplus LingesCo.,2012
Del. Super. LEXIS 244, at *30 (Del. Super. Ct. M2, 2012) (“It is settled law
that the ‘party opposing the motion for summarygpment has the duty to come
forward with admissible evidence showing the exisée of a genuine issue of
fact.”).
B. GARA's New Parts Exception

1. Question Presented

Should the trial court's summary judgment order &#rmed where
plaintiffs failed to raise a fact issue on GARA'sw parts exception because there
IS no evidence that a new part manufactured by KBS placed on the accident
aircraft within the repose period, or that a newt gaused the accident? (B44 —
B50, B341 — B349.)

2. Standard of Review

An order granting summary judgment is reviewsds novo. Simpsorg6
A.3d at 335. The trial court will be affirmed wleethere is “an absence of

evidence to support the nonmoving party’s ca€elbtex Corp.477 U.S. at 325.
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3. Merits of Argument

Plaintiffs contend that the entire flap system wgsaced within 18 years of
the accident, so GARA does not bar their claim.pg@llants’ Br at 30 — 31.)
Plaintiffs argue that HBC bears the burden of pn@gfarding whether a new or
overhauled part was placed on the aircrdfl. 4t 31.) And they argue that HBC is
responsible under GARA even if it did not actualtgnufacture the new partld()
Plaintiffs are wrong on all counts.

The new parts exception requires a plaintiff t¢t) identify anew (not
overhauled) part; (2) that was placed on the dirarighin 18 years of the accident;
(3) direct his claims at the manufacturer of thevrmart; and (4) demonstrate
causation between the new part and the accidérg., South Side Trust and Sav.
Bank of Peoria v. Mitsubishi Heavy Indus. L8127 N.E.2d 179 (lll. Ct. App.
2010),appeal denied938 N.E.2d 531 (lll. 2010). There is no evidenasing a
fact question on any prong of this test — and plsnmust raise a fact question on
each prong in order to avoid GARA's bar.

a. No Evidence of New Part

There is no evidence that a new 90° drive for tightihand flap was
installed on the Subject Aircraft within 18 yearf tbe accident. The only
evidence that exists indicates that the origindty8ar-old 90° drives were found

in the wreckage. Supraat 18-23.) Plaintiffs’ mechanic could not distingu
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between new and overhauled parts when testifyiagtta thought the flap system
was replaced. Supraat 21.) Further, he listed flap componeuotiiser thanthe 90
drive that may have been overhauled or replaced.

It is well established that placing an overhaulad pn an aircraft does not
roll GARA under the new parts exceptiobnited States Aviation Underwriters v.
Nabtesco Corp697 F.3d 1092, 1094, 1100 (9th Cir. 2012) (newspprovision is
only triggered by replacement of new part, not ugedt); Robinson, 326
F.Supp.2d at 663-64 (tolling repose period for baeted part would eviscerate
GARA because aircraft are routinely overhauldfllett v. Cessna Aircraft Co.,
851 N.E.2d 626, 636 (lll. App. Ct. 2006) (overhdoks not reset GARAMHiser v.
Bell Helicopter Textron, Inc.4 Cal.Rptr.3d 249, 257 (Cal. Ct. App. 2003)
(replacing a single part in an aircraft system doet restart repose period for
entire system).

In Agape Flights, Inc. v. Covington Aircraft Engindsic., 2011 WL
2560281 (E.D. Okla. 2011), plaintiff produced evide demonstrating that the
part at issue “might” or “should” have been repthcgiven historical data
concerning wear. Id. at *5. There was not, however, actual evidenceke |
maintenance records or other documents — that #ne grtually was replaced
within 18 years before the accidemdl. Giving every inference to plaintiffs, this is

the very most that can be said in this case tood iAsimply is not enough.
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Further, plaintiffs’ mechanic did not even testityat the 90° drive was
replaced. His testimony concerning replaced pas#s limited to the drive motor,
cables, and actuators, specifically leaving out 90& drives. (B107 at 64:16 —
65:24.) *e, e.g., In re Barker Trust Agreeme2®07 Del. Ch. LEXIS 87, *47
(Del. Ch. 2007) (stating that mere speculationassuabstitute for factual evidence
on summary judgment).

Plaintiffs failed to produce any evidence thateavrf0° drive was installed
within 18 years of the accident. The trial colmbsld be affirmed.

b. Direct Claims at the Manufacturer

Plaintiffs also failed to direct their claims atettmanufacturer of the
allegedly new part. In fact, they didn’'t even trylnstead, plaintiffs argue
(apparently for the first time) that “HBC manufasd these components through
contracted vendors who manufacture the parts potsiea HBC's proprietary
drawings.” (Appellants’ Br. at 31.) Those sixteguoted words can be
summarized succinctly: Even if a new 90° drive baédn installed on the aircraft,
HBC did not manufacture it.Sge suprat 22-23.)

It is uncontroverted that HBC last saw this aiftchia 1970, upon delivery to
its first purchaser. Supraat 3.) It is uncontroverted that — even if therereva
new 90° drive — HBC would not have manufacturedtalted, or even seen it.

(Supraat 22-23.) And contrary to plaintiffs’ contentiohlBC’s status as the
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original equipment manufacturer does not make ablé for components
manufactured by othersPridgen v. Parker Hannifin Corp905 A.2d 422, 426 —
29 (Pa. 2006) (no liability for designer, origirequipment manufacturer, or type
certificate holder for replacement part it did n@nufacture)Campbell v. Parker-
Hannifin Corp.,82 Cal.Rptr.2d 202, 209 (Cal. Ct. App. 1999) (psmof rolling
provision is to give victims recourse against newnponent part manufacturers,
not to re-start 18-year clock against aircraft nfaowrer); 1994 U.S. Cole &
Admin. News at p. 1647 (same); aBtieesley v. Cessna Aircraft C2006 WL
1084103, *4 (D.S.D. 2006) (rolling provision onlgstarts GARA clock against
manufacturer of new part that actually caused tioedant).

c. Plaintiffs’ Burden of Proof

Numerous well-reasoned cases recognize that #etiffl bears the burden
of proof on GARA’s new parts exception. Recentregkes include: South Side
Trust, 927 N.E.2d at 193detzer-Young v. Precision Airmotive Corp21 N.E.2d
at 691; Willett, 851 N.E.2d at 636Agape,2011 WL 2560281, *5Bianco v.
Cessna Aircraft Co2004 WL 3185847, *3 (Az. Ct. App. 2004); aReynolds v.
Textron, Inc.,1999 WL 33603654 (Ak. Super. Ct. 1999), full text(B456-71.)
Indeed, the rule seems to be so well establishatl diigent research did not
uncover even one case where the burden of prodARRA’s new parts exception

was at issue. Likewise, diligent research did notover any authority for
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plaintiffs’ novel argument that defendant shouldgpdove the exceptionSee, e.qg.,
Smith v. Mattia,2010 Del. Ch. LEXIS 14, *18 — 19 (Del. Ch. 2010)a{ptiffs’
burden to plead facts tolling statute of limitasdn Plaintiffs, as indicated by its
counsel's remarks in open court, agrees with tostpn. (B411 at p. 8:5-14.)
C. GARA’'s Warranty Exception is Not Applicable

1. Question Presented

Should the trial court's summary judgment order &firmed where
GARA’s warranty exception does not apply as a matik law because an
airworthiness certificate is not a warranty undé&R2a and, in any event, it only
states that an aircraft is airworthy on the datessfie, not decades later? (B350 —
B351.)

2. Standard of Review

An order granting summary judgment is reviewss novo. Simpsorg6
A.3d at 335 (Del. 2012). A trial court’s legal abumsions are also reviewetk
novo. Bermel v. Liberty Mut. Fire Ins. C66 A.3d 1062, 1066 (Del. Super. Ct.
2012);Poliak v. Keyser, et 312013 Del. LEXIS 225, at *5 (Del. May 6, 2013).

3. Merits of Argument

GARA'’s written warranty exception removes from GAR#aims made

under a written warranty that extends beyond thgek8 repose period. GARA
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8(2)(b)(4). Plaintiffs claim the airworthiness tfcate is such a warranty. They
are wrong.

In Bianco v. Rivera2004 WL 3185847 (Az. Ct. App. 2004), plaintiffs
identified numerous alleged warranties, includirng tairplane’s airworthiness
certificate, in an attempt to avoid GARA'’s bald. at *8. The Arizona Court of
Appeals rejected the argument outright:

If we adopted this interpretation of the warrantpysion, we would

effectively hold that the GARA never applies. Example, a warranty

that the airplane is worthy and has a type cedtifonn would be available

to every plaintiff, and the GARA repose provisiomwld never bar a

claim. That cannot be the law.
Id. Further, plaintiffs fail to identify how the airwibiiness certificate can be a
warranty running from HBC to plaintiffs. The céate HBC procured — like all
other airworthiness certificates — only states that aircraft conformed to type
certification and was in condition for safe operatias of the date of issuance” —
back on September 16, 196%upraat 23-24.)

The most recent airworthiness certificate wasddsn 1976, six years after
the aircraft left HBC’s hands. (Supraat 24.) Even if it constituted an express
warranty, the original airworthiness certificateswaot in effect at the time of the

accident, and the then-current 1976 certificatdccoot be a warranty from HBC

because HBC would not have procured it or had amytto do with its issuance.

2 Delaware warranty claims have a statute of lirtet of four (4) years. 6 Del. C. §2-725.
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Plaintiffs’ reliance orLimited Flying Club, Inc. v. Wood&32 F.2d 51 (8th
Cir. 1980) is misplaced. (Appellants’ Br. at 3833.) Wood as plaintiffs readily
admit, was not a GARA case. Instead, it involMed $ale of a used aircraft and
the seller’s representation to the buyer — throlagiibooks and an airworthiness
certificate — that the aircraft was airwortlat the time of saleld. at 56.
D. Plaintiffs’ Motion for Judgment on the Pleadings

1. Question Presented

Did the trial court exercise proper discretion @jecting plaintiff's claim
that HBC waived the GARA defense where HBC pleadRBAIn its answer;
incorporated the affirmative defenses of other wdémts that asserted GARA,;
denied the allegations in plaintiffs’ complaint cemning GARA; and where
GARA has been central to fact/expert discovery, od@mns, written
communications, court hearings, and schedulingerentes in this case? (B376 —
B388.)

2. Standard of Review

This issue will be reviewed on an abuse-of-disorestandard Fletcher v.
Ratcliffe,1996 WL 527207, *2 (Del. 1996)

3. Merits of Argument

The trial court exercised sound discretion in repecplaintiffs’ contention

that GARA was waived E.g., Fletcher1996 WL 527207, *2. First, GARA was
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invoked, by name, in the complaint, answer, and KHB@&doption of other
defendants’ defensesSypraat 24-25.) Second, it was a focal point in depasst
and expert reports. Spraat 24-25.) Third, both HBC’s counsel and plafstif
counsel discussed GARA in open court during plégitimotion to compel —
almost a full year before plaintiffs filed their ti@n for judgment on the pleadings.
(A26; B410.) Where a plaintiff is on notice, wéléfore trial, that a defendant
intends to raise a defense, there is no prejudnck reo waiver. Id. See also
Johnson v. Culler25 F.Supp. 244, 247, n.2 (D. Del. 1996) (same).

The Superior Court Rules do not require specifiechnical form” in
pleading a claim or defense, and the courts ateutcted to construe pleadings “to
do substantial justice.” Del. Super. Ct. Civ. Re)8Ll) and 8(f). Pleadings are to
include support for a party’s defense stated imgple, concise mannerSeeDel.
Super. Ct. Civ. R. 8.

Judicial estoppel precluded plaintiffs’ attemptewtract GARA from the
lawsuit. Given the omnipresence of GARA in thiseaHBC argued that plaintiffs
should be estopped from arguing that it waived @®RA defense. (B386.)
Motorola Inc. v Amkor Tech958 A.2d 852, 859 (Del. 2008). On the one hand,
plaintiffs plead GARA in their complaint and reliegon HBC's intent to pursue a
GARA defense in their motion to compel discove@n the other hand, they tried

to extract GARA from the lawsuit.
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HBC's request for leave to amend its answer tdarom with the evidence
was authorized under Del. Super. Ct. Civ. R. 15Qad the trial court deemed

amendment necessary. (B386-87.)
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CONCLUSION

GARA *“creates an explicit right not to stand trialEstate of Kennedy v.
Bell Helicopter Textron, In¢.283 F.3d 1107, 1110 (9th Cir. 2002). HBC
presented uncontroverted facts to the trial coarmhahstrating that it was entitled
to rely upon GARA'’s bar. In addition, HBC voluntgrundertook the task of
demonstrating that plaintiffs could not bear tHmirden of pleading and proving

application of either the fraud or new parts exoes to GARA.

HBC established all the necessary uncontroverseds frelevant to the
application of GARA and it voluntarily proved thabtne of the exceptions apply.
This action presents the exact scenario that |€8ARA being passed in the first
instance — a civil action for damages arising nibi@n eighteen years after the
aircraft was first delivered to its first purchasdio overturn the trial court’s ruling
would eviscerate GARA and deprive HBC of the vergtection this federal
statute is intended to provide. Accordingly, thaltcourt’s order granting HBC
summary judgment based upon the GARA statute afseghould be affirmed.
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