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NATURE OF PROCEEDINGS

This case presented a post-closing dispute osdleeof a going concern (the
“Acquisition”) via a stock purchase agreement (t88A”). The parties escrowed
10% of the purchase price (the “Escrow Account”) ¢tover buy-side
indemnification claims for breaches of sell-sid@resentations and warranties.
Certain seller affiliates also provided a guararity cover any sell-side
indemnification obligation exceeding the escrow anidthe “Guaranty”}.

After closing, the buyer, Brace, duly noticed aiml for indemnification
against the Escrow Account, on the basis that ¢flers PEI, failed to transfer all
the industrial equipment identified in the SPA'saosure schedules (the “SPA
Disclosures”). Defendants then retaliated by uswgrpcash i(e., customer
payments belonging to Plaintiffs) that they heldagents on a transition services
agreement entered into as part of the Acquisitiba {TSA”). Defendants further
retaliated by competing against the sold busineksspite non-competition

covenants associated with the sale. This litigatinsued.

! “Plaintiffs” refers to Brace Industrial ContraaginInc. (“Brace”)—the
buyer in the Acquisition—and Peterson Industriaaf&dding, Inc. (“PIS,” n/k/a
Platinum), the acquired business. “Defendants’erseefto seller Peterson
Enterprises, Inc. (“PEI"), along with Ronald A. Peton, Eric Peterson, Kirk
Peterson, Ronald A. Peterson Revocable Trust, Romal Peterson 2010
Irrevocable Trust (the two trusts are referred dottee “Trust Defendants”), and
Vernon L. Goedecke, Inc. (“Goedecke”). The Trustfdhdants and Ronald A.

Peterson are referred to together as the “Guamahtor
1
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Plaintiffs’ Amended Complaint asserted three catieg of claims: (i)
contractual indemnification for non-transferred ipauent (“Inventory Claims”);
(i) breach of the SPA’s restrictive covenants (V€pant Claims”); and (iii)
wrongful withholding of the net cash on the TSA (&omer Payment Claims”).

Defendants’ retaliation against Brace’s indemaificn claim continued
after the lawsuit began. Defendants asserted farmafive defense of setoff
against the Customer Payment Claims to justifyrtathholding of customer
payments. Defendants also asserted three couwiteschenerally seeking, on one
hand, declaratory judgment that Plaintiffs were ewtitled to indemnification and,
on the other hand, indemnification from Plaintiids an alleged breach of the SPA
by Plaintiffs.

The trial took place over three days in March 201®n October 31, 2016,
the Court of Chancery (or “Trial Court”) issued &morandum opinion ruling in
Brace’s favor on the Inventory Claims in the amowft$725,059, ruling in
Defendants’ favor on the Covenant Claims (not ajgaga and deferring final
judgment on the Customer Payment Claims, inclufiaéendants’ setoff defende.
On February 24, 2017, the Court of Chancery entaredrder implementing post-

trial opinion as applied to the Inventory Claimse(t'Inventory Order”y.

2 OB Ex. A.
31d.
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Plaintiffs won the Customer Payment Claims ancedefd the affirmative
defense of setoff by a combination to two ordd¥gst, in response to a motion for
summary judgment filed by Plaintiffs, the Trial Gbardered Defendants to tender
to Plaintiffs $1,650,422 milliof. Second, more than three years later and after
protracted post-trial motion practice, the Trial uoissued final judgment in
Plaintiffs’ favor in the amount of $1,986,354, plpest-judgment interest. The
total award on the Customer Payment Claims refie$t763,139.82 in damages
and post-closing adjustments. The Trial Courtateyg¢ Defendants’ counterclaims.

On January 11, 2019, the Court of Chancery entamedrder granting
Plaintiffs $241,686 in attorneys’ fees and $440,14%osts (the “Fee Order®).
The Trial Court ruled that “[tlhe Plaintiffs gendyaprevailed in the litigation,”
and were entitled to contractual fee-shifting er 8PA. However, the Trial Court
declined to award the requested fees based onrameeus “implied contingency

fee” logic that considered only the amount Plaistiton on the Inventory Claims,

* SeeOB Ex. D.
> 1d.
® The Trial Court initially entered an order on tlespective fee applications
on December 12, 2018. OB Ex. B. The DecembelQ28 order was superseded
and replaced by the January 11, 2019 Fee OrderEXORE.
"OB Ex. C at 2.
3
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exclusive of spend to defeat the setoff defénsgn February 6, 2019, the Trial
Court entered a final order and judgment (the “Faler”).”

Defendants have appealed the Court of Chanceuggeiment in favor of
Plaintiffs on the indemnification claim, entry ofidgment against a subset of
Defendants as guarantors, and certain aspects dfrthl Court’s award of costs.
Plaintiffs have cross-appealed a single issue:raomntal fee-shifting. This is
Appellees’ Answering Brief on Appeal and Cross-Alg@s’ Opening Brief on

Cross Appeat’

® Id. at 6.

° OB Ex. D.

% 0On April 25, 2015, Defendants filed an OpeningeBiin support of their
appeal. D.l. 13. On May 1, 2019, Defendants fdaedAmended Opening Brief
(the “OB”). D.I. 16.

4
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SUMMARY OF ARGUMENT

A. Cross-Appeal

Plaintiffs appeal from the Trial Court’'s awardjo$t $241,686 in attorneys’
fees, a massive, clearly erroneous reduction froen$1,294,576.50 required by
the SPA. Candidly, it appears the Trial Court e=tlithe amount owed under the
SPA because it felt harsh, and thus not “reasoriaioldand upon the losing party
three years’ worth of litigation expense for a c#s& could have been resolved
relatively expeditiously but which suffered expemspost-trial delays:

Neither the SPA nor controlling case law on Del@Maule of Professional
Conduct 1.5(a) (“DRPC 1.5") allows that result. eTBPA unequivocally states
that PEI owes contractual fee-shifting for any “tes” that “arise from” breaches
of sell-side representations. “Losses” is contralty defined and expressly
includes reasonable attorneys’ fees and litigagxpenses.

The affirmative defense of setoff arose from Biscesuccessful

indemnification claim. In lay terms, Defendant©kocash from Plaintiffs to

'To its great credit, the Trial Court repeatedly agchciously took
responsibility for certain procedural difficultiesd the lapse of timeSeeB-343
(“[T]o the extent this took a lot of time to getailded, | was complicit in that[.]");
B-327 (“It has been a long road to get to this pand the inordinate lapse of time
is an evil for which 1, and not the parties or theounsel, must take
responsibility.”); B-346 (“[T]he way this matter sigone...l don’'t absolve myself
from responsibility for that.”); B-352 (“...1 did wdrto resolve this because it is
enormously stale...and that, as | have expressedrehefis, in part, my
responsibility[.]").

5
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retaliate against the indemnification claim noticghich blocked release to
Defendants of $1.87 million from the Escrow AccauWhen litigation ensued,
Defendants asserted an affirmative defense of fs&tofustify that retaliation.
Defendants bore the risk of fee-shifting for fogiRlaintiffs to defeat that setoff
defense. There is no basis in the SPA, in lawjtggor DRPC 1.5 to reallocate
that risk onto the substantially successful Pl&sti
The Trial Court expressly ruled that Defendant BiEelached Section 3.11(b)
of the SPA, triggering the SPA’s fee-shifting pien. Plaintiffs sought
$1,294,576.50 in attorneys’ fees incurred to ligthat breach (suing to recover
the value of the missing equipment) and Defendargtliation (usurping the
customer payments), which Defendants later disguasean affirmative defense of
setoff.
In the Fee Order, the Trial Court erred by:
a) failing to recognize that all of Plaintiffs’ atteegs’ fees “arose from” PEI's
breach of the SPA and, thus, must be shifted @ecadmtract;
b) divorcing the amount recovered on the InventoryirG3a($725,059) from
the larger recovery based on Defendants’ usurpaticd@ustomer Payments

pursuant to the pre-textual setoff defense ($3148882)* and then,

12 plaintiffs won $561,975.82 as a post-closing adjesit pursuant to a
separate ADR proceeding required under the SPAngtbelow as “Post-Close
Adjustment Proceeding’)SeeOB Ex. D at 2. The parties agreed to include that

6
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c) employing DRPC 1.5 - instead of the SPA — to state “implied
contingency fee” of 1/3 of that balkanized $725,059

The SPA’s fee-shifting clause was expressly naggdi to protect Brace
from “all Losses” that arise from or relate to adch of PEI's representations.
PEI breached a representation, Brace noticed thachras required by the SPA,
and,at their own peril Defendants took Plaintiffs’ cash as a purporetf$ to the
breach claim. Plaintiffs then won the breach claimd defeated the setoff defense.
The attorneys’ fees requested both “arose from”$Eileach the SPA and were
“reasonable” per DRPC 1.5. Plaintiffs are conwally entitled to indemnification
in full as a matter of law.

Alternatively, if it were legally possible to igrethe SPA in favor of an
“implied contingency fee,” which it is not, the gtag amount would be the total
amount recovered through the affirmative claims apdorcing disgorgement of
the unsuccessful setoffs. Plaintiffs could not éharecovered on their core
Inventory Claims for $725,059 without also defegtihe larger setoff demand, to

the tune of $3.5 million. If Plaintiffs had logtet setoff defense, they would have

award in the Final Order specifically because ofelddants’ setoff defense. Per
the SPA, Defendants were required to pay the adprst award within five days
of issuance. Defendants refused to pay on thes lodigheir setoff defense. Thus,
even this issue “arose from” Defendants’ setofedst, and the adjustment award
in properly reflected in this amount.

7
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recovered nothing. Plaintiffs ultimately recover®8,488,199.82, as reflected in
the Final Order. One third of that sum is $1,183,27, not $241,686.

Both sides and the Trial Court were frustratedh®s expensive procedural
difficulties from which this case suffered. Bub$e litigation difficulties “arose
from,” and would not have happenbdt for, Defendants’ self-help usurpation of
cash from Plaintiffsat peril to state their unsuccessful setoff defense. Utiuker
SPA, Defendants bear the risk of full fee-shiftiagsing from that ill-advised
strategy.

B.  Appeal

1. Denied. The Court of Chancery did not err in reswg the Inventory
Claims in Plaintiffs’ favor. The Trial Court appti an orderly and logical
deductive process in finding that Plaintiffs cadri¢ghe burden of proof in
establishing a breach of PEI's representation icti®e 3.11(b) of the SPA. The
Trial Court’s ruling is entitled to deference ompagl.

2. Denied. The Court of Chancery did not abuse #srétion or commit
legal error in awarding Plaintiffs $440,149 indaition costs. Section 6.2 of the
SPA authorizes fee-shifting for “losses,...costs gpemses of whatever kind,
including reasonable attorneys’ fees and the cdserdorcing any right to
indemnification hereunder...” “arising out of’ PEllseach of the SPA. All of
Plaintiffs’ litigation costs arose from PEI's bréaand, thus, must be indemnified

8
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under the SPA. Court of Chancery Rule 54(d) presich separate right of
recovery for certain of those costs.

3. Denied. The Court of Chancery did not err in @ntgrjudgment
against PEI and the Guarantors for the full amadrttorneys’ fees and expenses
owed to Plaintiffs pursuant to the Final Order whis not satisfied from the
Escrow Account. Under the SPA and TSA, PEI isléabr all amounts awarded
to Plaintiffs pursuant to the Final Order. Moreqvas explained above, all of
Plaintiffs’ attorneys’ fees and costs are indenaftle pursuant to Section 6.2 as
“Losses” incurred as a result of PEI's breach ef 8°A. Thus, the Guarantors are
liable for PEIl's indemnification obligations. The&inal Order should not
reasonably be read to state that non-guarantors wdm@ never sued on the

Guaranty are liable on a guaranty basis.
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STATEMENT OF FACTS

. FACTUAL BACKGROUND

A. Defendants Agree to Sell Their Scaffolding Business

PIS “sells scaffold, rents scaffold, erects ansir@intles scaffold, designs
scaffold layouts, and manages the deployment aadfiscaffold assetd® In the
Acquisition, Defendanté sold PIS as a going concern to Brace for $18.Tanil
via the SPA”

Pursuant to the SPA, Brace purchased all of P&sets, including its
scaffolding equipment, except as expressly resefvékhe transferred scaffolding
equipment was expressly identified in an SPA scleedd he parties also signed
the TSA, which, among other things, charged Defatsdwith collecting customer
payments for the sold business for one yéar.

Brace and PEI also entered an “Escrow Agreemaméuwhich ten percent
of the $18.7 million purchase price was placed thi® Escrow Account for post-

closing business disput&$.Subject to indemnification claims by Brace, that87

13 B-166.

“ Defendant PEI is a holding company that owns Dedeh Goedecke. B-
165. Defendant Ron Peterson and his sons, Defenhdamc and Kirk Peterson,
serve as Goedecke directors and officers of PEL6® Ron Peterson served as
Defendants’ primary negotiator in the AcquisitiodB Ex. A at 17.

1°B-167.

%14,

17B-170.

18B-171; A-0212-0338.

10
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million was scheduled to be released to PEI in Ebabves on April 1, 2015 and
February 10, 2018 Finally, PEI, Ron Peterson and the Trust Defetslantered
into the Guaranty, whereby the Guarantors guardnteEl's indemnification
obligations under the SPA.

B. Defendants Agree to Indemnify Brace for Inaccurate
Representations and Warranties in the SPA.

In the SPA, the parties agreed that “[tihe coaveg of PIS’s scaffolding
equipment to Brace was an essential part of theuisitipn.”* PEI “purported to”
list all assets PIS possessed at closing, inclusiadfolding equipment, in Section
3.11(b) of the SPA Disclosures (the “Scaffoldingt).?* The Scaffolding List
includes dozens of line items, each of which idesgi a different type of
scaffolding and the number of units purportediyPits’s inventory?® Identifying
PIS’s scaffolding in this manner was important hmsea different types of
scaffolding serve different purposes and are noesarily interchangeable (in the
same way that a screw is different from a rfdifnd Brace needed to know what

would be on hand after closifg.

19B-171; A0214-0215 at 1.3(c), 1.4(a), 1.5(a).
20B-168; A-0339-0352.
21 B-168.
22 B-167-168.
23 SeeB-452-470.
24 A-0594 at 9-21; A-0597 at 6-24.
> SeeA-0504 at 4-17; A-0505 at 7-15.
11
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Brace could not verify the accuracy of the Scdlfug List before closing
because the equipment was dispersed on customesitggf® Therefore, PEI
warranted the accuracy of the Scaffolding List agdeed to indemnify Brace for
losses if that equipment was not transfeffed.

In Section 3.11(b) of the SPA, PEI representet tti@a Scaffolding List was
a “true, correct and complete list” of the equiptesed by PIS to conduct its

business:

Section 3.11(b) of the Disclosure Schedules seth f true, correct
and complete list and general description of sutbistily all furniture,

fixtures, equipment, machinery, tools, vehiclesficef equipment,
supplies, computers, telephones and other tangi#isonal property
of the Company or used solely in the Business adoy the Seller
for other purposes in connection with any Affiliatéhe “Tangible
Personal Property”); provided, the Company alsoulety uses
rented equipment from PERI USA, PERI Canada, amerothird-

parties for which the Company has no ownershiprcfii

In Section 6.2 of the SPA, PEI agreed to indemmface for “Losses,”
including reasonable attorneys’ fees and costsjnariout of breaches of PEI's
representations and warranties:

Subject to the other terms and conditions of tH&TACLE VI, Seller shall

indemnify and defend each of Buyer and its Afféimtand hold their
respective Representatives (collectively, the “Buyelemnitees”) against,
and shall hold each of them harmless from and agaamd shall pay and
reimburse each of them for, any and all Lossesrieduor sustained by, or

6 SeeB-662 at 91:24 to 93:2.
27 B-168; A-0082.
28 B-168; A-0056.
12
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imposed upon, the Buyer Indemnitees based uposgingriout of, with
respect to or by reason of:

(a) any inaccuracy in or breach of any represaniator warranties of Seller

contained in this Agreement . %9 .

In the Guaranty, the Guarantors guaranteed PERdemnification
obligations under the SPR.

C. Defendants Create the Scaffolding List Without Valiating
PIS’s Scaffolding Assets.

The Acquisition closed in August 20%4. Defendants provided the first
draft of the SPA Disclosures approximately two nmsnbefore the Acquisition
closed, but they did not include the Scaffoldingtf? When the Scaffolding List
had not materialized by early July, Brace requesied update because the
“equipment schedules” were “most important.” Eric Peterson, PEl's COO,
guaranteed a “full draft of the disclosures to petfore Friday.**

Mr. Peterson did not follow through. Defendants could not get an
“accurate” scaffolding count and did not finalizeetScaffolding List until the day

before the closing of the Acquisitidh.

29 A-0082 at § 6.2; B-168.

0 B-167-168.

31 B-166.

32 SeeB-358-399.

33 B-401.

34 B-400.

% SeeB-406 (indicating that Scaffolding List was absérdm the SPA
Disclosure).
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Defendants track scaffolding using software kn@siFACTS.®’ FACTS
depends on accurate data ertryin this case, PEI's satellite offices sent phakic
ship and receipt tickets to HoustStresulting in lost paperwork and rendering
FACTS inaccuraté’

Between November 2013 and July 4, 2014, Defendatismpted three
physical count§® They were never able to reconcile FACTS with $haffolding
counted”? This problem was not corrected before closthdEric Peterson knew
that FACTS was inaccurafé,but he nevertheless used FACTS to create the
Scaffolding List. The Scaffolding List was an expérom FACTS that Eric

Peterson created at the last minute as an “aftegtitc™

% SeeB-420 (the attachment to this e-mail is not appermethis brief due
to size; however, Plaintiffs will be happy to proeiit upon the Court’s request).

3" A-0569 at 7-11, A-0940 at 21 to A-0941 at 4.

%% A-0569 at 7-15, A-0570 at 14-19, A-0956 at 9-15.

% A-0570 at 14-19, A-0572 at 4-14, A-0949 at 22 t0950 at 7.

0 A-0579 at 14-19; A-0580 at 4-14.

*1 A-0579 at 6-13, A-0955 at 23 to A-0956 at 1.

2 A-0579 at 6 to A-0580 at 24.

*® A-0581 at 23 to A-0582 at 21, A-0583 at 12-18.

** A-0571 at 12-16.

* A-0581 at 23 to A-0582 at 4, A-0957 at 17 to A-8%F 9. Eric Peterson
testified at trial that he took two weeks and greate to prepare the Scaffolding
List. A-0957 at 17 to A-0958 at 9. That story,wawver, contradicted Mr.
Peterson’s deposition testimony, where he called 8ctaffolding List an
“afterthought” and “approximation” that he spent dybe an hour or two”
preparing the day it was submitted to Brace afkgoeing it from FACTS at 2:00
a.m. that morning. B-671 at 66:11-67:18.
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D. Plaintiffs Discover the Scaffolding Overstatement Aer Closing
and Seek Indemnification in Accordance with the SPA

After closing, Plaintiffs’ expenses to rent scédfog from the manufacturer
were higher than they would have been had Defesd#alivered the assets on the
Scaffolding List*® As workflow had not substantially increased, tlugidal
conclusion was that PIS possessed fewer assethdlameen represented, and thus
fewer pieces of scaffolding were returning from @dated customer jobs in the
ordinary coursé’

Mark Talley, Ron Peterson’s brother-in-law and nfer employee of
Defendants, had access to the “Mary Sheet,” a dekept by Defendants’ lead
accountant, Mary Soffner, of all scaffolding everghased by Defendants, which
tied directly to Defendants’ balance sh&etA comparison of the Mary Sheet to
the Scaffolding List (the “Mary Sheet Analysis”)vealed multiple inventory
shortaged? Simply, the Scaffolding List included more equigmhthan PIS had

bought and thus could not possibly be accurate.

“®B-662 at 93:24 to B-663 at 95:3.
“"See id
8 A-0583 at 22 to A-0584 at 11; A-0585 at 13-18; @61 at 15 to A-1053
at 14. The Mary Sheet is not appended to thid drie to size; however, Plaintiffs
will be happy to provide it upon the Court’s reduies
¥ SeeA-0589 at 4-8; A-0734 at 1 to A-0736 at 2.
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Mr. Talley was skeptical — he initially thoughetshortages indicated by the
comparison were too high. But he agreed to investigate furtierThough he has
a financial stake in the Escrow Account that cgaimst Plaintiffs’ interests’ Mr.
Talley uncovered large inventory shortfalls via tary Sheet Analysid® Mr.
Talley would have been paid a six-figure sum ififtlfs had lost the Inventory
Claim, but he nonetheless testified at trial thaad® was shorted more than
$700,000 worth of inventory.

The Mary Sheet Analysis confirmed that Defendantgerstated the
guantities of dozens of categories of scaffolding doediting themselves with
transferring more inventory than had ever been hmsed> The parties
conferred®® and as early as October 2014, Mr. Talley sent Beiterson the Mary

Sheet and his finding¥.

0 A-0617 at 21 to A-0618 at 16.

>l A-0621 at 10 to A-0622 at 8.

2 Mr. Talley is entitled to a portion of the Inderficétion Escrow and is
liable for a portion (up to $135,000) of any indefication owed BraceSeeA-
0577 at 22 to A-0578 at 12; B-408 8§1.2

>3 A-0621 at 10 to A-0622 at 8, A-0644 at 23 to A-66dt 19. Prior to
discovery, Mr. Talley had access only to a 2013sieer of the Mary Sheet.
Discovery revealed an August 2014 version that e@#emporaneous with the
SPA. Discovery thus permitted Mr. Talley to amend imventory calculations
with more current data.

>* A-0588 at 8-14.

> A-0589 at 4-8; A-0734 at 1 to A-0736 at 2.

6 B-171.

" SeeA-0584 at 3 to A-0585 at 8; B-666 at 39:14-19; &qthe attachment
to this e-mail is not appended to this brief duesitte; however, Plaintiffs will be
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Unable to reach resolution with Defendants, amuhing out of time to seek
indemnification under the SPA, on March 26, 201Ead® sent a Notice of Direct
Claim (the “Claim Notice”) regarding the inventatgficiency>® The Claim
Notice prevented the scheduled April 1, 2015 redezs$935,000 from the Escrow
Account®® However, the Escrow Account exists specificatlycover breach of
warranty claims such as the one Brace noticed imcM&015 and on which
Plaintiffs ultimately prevailed after trial.

E. Defendants Retaliate by Usurping Customer PaymentBelonging
to Plaintiffs and Attempting to Undermine Plaintiff s’ Business.

PEI rejected the Claim Notice in a letter datedridd3, 2015.%°
Furthermore, in spite of Brace’s compliance witk firocedure agreed to by the
parties for resolving disputes under the SPA, Dddeis retaliated against the
indemnification claim and refused to account forsend any cash belonging to

Plaintiffs as required by the TSA. Between April 2015 and November 2015,

happy to provide it upon the Court’s request).irRiffis did not immediately act on
the identified shortages because they were penfgyntheir own physical
scaffolding count, which concluded in early 2015 aevealed over a hundred
shortages worth approximately $1.2 million. A-064621 to A-0618 at 5; A-
0440-0466.

$B-171.

*9 A-0213-0215 at §§ 1.3, 1.4.

0 B-171.

®1 A-0659 at 1 to A-0661 at 3; A-0667 at 17 to A-0G882; A-0997 at 12-
13; A-0998 at 5-6; A-1064 at 21 to A-1065 at 3; B7D at 17 to A-1071 at 2; B-
645; B-649.
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Defendants withheld over $3 million obtained as mpensation for work
performed by PIS” (the “Customer Paymenf&”).

Defendants admitted that the Customer Paymentnget! to Plaintiff&’
and that their sole reason for withholding that eyowas unlawful self-help. Eric
Peterson testified: “[W]e were being held hostageoar inventory claim and not
getting our escrow money out. We felt the only @ptivas money that happened to
be coming through the lock box that we kept togrbburselves. . %

In addition, Defendants apparently tried to undaenPIS’s business. After
sending the Claim Notice, Plaintiffs discoveredtt®edecke was sending its
employees to PIS customers to teach those custdmergo install and dismantle
scaffolding themselve®. Plaintiffs also discovered that Defendants hacsed the
creation of a new scaffolding compaifyPlaintiffs believed this conduct breached
Defendants’ non-competition obligations in the SPA.

F. Defendants’ Retaliation Against the Inventory Claim Continues
During and Prolongs the Underlying Litigation.

The underlying litigation was long and “vigorogistontested® In June
2015, Plaintiffs filed their initial complaint, agell as a Motion for Preliminary

Injunction in connection with the Covenant ClaimsOn August 20, 2015,

®2B-170; A-0667 at 23 to A-0668 at 2.
©3B-170.
®4 A-1064 at 21 to A-1065 at 1.
®5B-015-016.
% d.
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Plaintiffs filed an Amended Verified Complaint (th€omplaint”), followed by a
Motion for Partial Summary Judgment on the CustoRarment Claims.

To defeat Plaintiffs’ summary judgment motion, &adants filed a belated
answer and three counterclaims based on Plaintffsged breach of the SPA.
Specifically, Defendants asserted an affirmativdedse of “setoff’ based on
Defendants’ own claim for indemnification againgiRtiffs for an alleged breach
of the SPA®® The Trial Court ordered Defendants to tender $1,422.10 of
Plaintiffs’ Customer Payments that were not genyirBsputed, but it reserved
decision on the Motion for Partial Summary Judgnperiding triaf®

Trial took place over March 29-31, 2016. On OetoB1, 2016, the Trial
Court issued its post-trial memorandum opini6n.The Trial Court ruled in
Plaintiffs’ favor on the Inventory Claims, but #gerved decision on certain issues
relating to the Customer Payment Claims that haletoesolved by a third-party
accountant (the “Post-Close Adjustment Proceed)ngstl referred the Customer

Payment Claims to a special master. That referaal later retractef .

°” OB Ex. C at 2.

% B-095 (“Defendants were justified in withholdingyments from PIS
customers (to the extent that it did), because lain®#ffs’ breach of the parties’
agreements.”).

% Brace Indus. Contracting, Inc. v. Peterson Entensig., 2015 WL
8483170, at *1 (Del. Ch. Dec. 10, 2015).

OB Ex. A.

"t SeeB-346.
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The parties spent the better part of the nexty®ars litigating the Customer
Payment Claims. The Post-Close Adjustment proogsdconcluded on October
27, 2017 with a report that directed PElI to payirfilds a net sum of
$561,975.822 On March 29, 2018, the Trial Court issued a bendihg awarding
additional damages to Plaintiffs on their Custoflayment Claims and rejecting
Defendants’ setoff defense (the “March 29 Ruling”fhe March 29 Ruling was
revised by a April 26, 2018 ruling that resultedairiurther net damages award to
Plaintiffs of $550,743.00

Both parties submitted fee applications. Plamtgought approximately
$1.3 million in attorneys’ fees and $440,149 intsosThe Trial Court awarded
Plaintiffs $241,686 in attorney’s fees and the &mount of their costs pursuant to
Section 6.2 of the SPA and Court of Chancery Bdig).”*

On February 6, 2019, more than three years df'ecommencement of the
case, the Court of Chancery entered the Final Ordilee Final Order directed that
“the amount owed to the Plaintiffs must first badpaut of the escrow account,”

and that “the individual Defendants are liabletfoe remaining amount’®

25ee0B Ex. D at 2.
21d. at 1.
“ OB Ex. C.
> OB Ex. D at 4.
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In sum, throughout the course of the litigatiome tparties submitted and
briefed a collective total of sixteen motiodS. They participated in five
teleconferences, two in-person conferences, twarngs and three days of tridl.
“Plaintiffs generally prevailed in the litigation,”ultimately recovering
$3,488,199.82 on their Inventory Claims and theust@mer Payment Claims,

combined’®

% A-0001-0031.
7d.
® OB Ex. C: OB Ex. D.
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ARGUMENT IN SUPPORT OF CROSS-APPEAL

THE TRIAL COURT ERRED BY FAILING TO AWARD

PLAINTIFFS REASONABLE ATTORNEYS' INCURRED AS A
RESULT OF PEI'S BREACH OF THE SPA AS REQUIRED BY THE
SPA.

A. Questions Presented

Whether the Trial Court erred in failing to awaraiRtiffs the full amount
of their requested attorneys’ fees as required dxti@n 6.2 of the SPA. Section
6.2 entitles Plaintiffs to indemnification for dlLosses,” including reasonable
attorneys’ fees, “arising out of” PEIl's breachesrepresentations in the SPA.
Plaintiffs preserved this issue for review in thBiovember 7, 2016 motion for
reconsideration of the Memorandum Opinion and &irtfee applicatiorf’

B. Scope of Review

This Court reviews interpretation of a contractted-shifting provisiorde
novg and otherwise reviews a decision to award ati@'nfees and costs for an
abuse of discretioff

C.  Merits of Argument

Section 6.2 of the SPA required PEI to indemnilgimiffs for “any and all
Losses incurred or sustained by, or imposed ugmn,Buyer Indemnitees based

upon, arising out of, with respect to or by reasfhthe breac’ The SPA's

9 B-319-320; A-1285-1280.
80°SIGA Techs., Inc. v. PharmAthene, Ji6Z A.3d 330, 341 (Del. 2013).
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definition of “Losses” includes “reasonable attorsie fees and the cost of
enforcing any right to indemnification hereunder .”?

Ultimately, the Trial Court found that PEI breadhis representation in
Section 3.11(b) of the SPA by overstating the inegnof PIS in the Scaffolding
List.®* Plaintiffs, therefore, are entitled to all reaable attorneys’ fees “arising
out of” PEI's breach.

Plaintiffs delivered their Claim Notice which tggred Defendants’
retaliatory behavior and usurpation of Customer mfayts. When Plaintiffs
refused to drop their Inventory Claims, Defendaagserted their counterclaims
and setoff defense as litigation leverage. Defatsldore the risk for that tactic
under the SPA. Accordingly, Plaintiffs are entitléo all of their requested
attorneys’ fees, which are reasonable under DRBC 1.

Alternatively, if it were somehow legally pdsk& to ignore the SPA in favor
of the “implied” contingency fee that implicitly dve the Trial Court’'s decision on

this issue, the correct starting point for suchmaplied contingency would be the

total amount recovered by Plaintiffs on the claansl defenses at issue.

81 SeeOB Ex. C at 1-2.

82 A-0082; A-0101.

8 OB Ex. Aat25; OBEX. C at 1.
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1. Section 6.2 Entitles Plaintiffs to Recovery of AlAttorneys’
Fees Incurred in This Litigation.

Though the Trial Court determined that Plaintiffgere entitled to
“reasonable attorneys’ fees incurred in prosecutivginventory claim,” it erred
by failing to recognize thaall of Plaintiffs’ attorneys’ fees incurred in this
litigation fall within the scope of Section 6.2 laeise they “arose out of” that
covered, successful claith.

Defendants freely admitted that they usurped tker 3 million in
Customer Payments.€., “compensation for work performed by PI&"dentified
in the setoff defense as retaliation for the Clalotice, which prevented the
scheduled escrow disbursement to PEAccording to Eric Peterson: “[W]e were
being held hostage on our inventory claim and matirgy our escrow money out.
We felt the only option was money that happenetidéaoming through the lock
box that we kept to protect ourselvé&S.”

Thus, Plaintiffs’ Customer Payment Claimse.( “disgorge our unrelated

money; the Inventory Claim will be resolved throufie Escrow process”) and

* OB Ex. C.

8 B-170; A-0667 at 23 to A-0668 at 2.

% Prior to the Claim Notice, PEI had identified Garser Payments that
belonged to PIS but had been misdirected to PEdwats. PEI had remitted the
balance to Brace on a weekly bas&eeB-645; B-649.

8 A-1064 at 21 to A-1065 at kee alsoB-654 at 8:8-11 (“And they were
holding our escrow money hostage at that poininme t so we decided to withhold
those cash payments to them weekly in order toeptaiurselves.”); A-0659 at 1
to A-0661 at 3; A-0667 at 17 to A-0668 at 2; A-098712-13; A-0998 at 5-6; A-

1070 at 17 to A-1071 at 2; B-645; B-649.
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Defendants’ setoff defensa.g, “we are keeping your money because your
Inventory Claim is spurious”) arossolely because Defendants made a strategic
choice to increase their litigation leverage witkedoff defense. Fees incurred to
litigate the purported setoff, therefore, are cedeby the contractual fee-shifting
right 28

When interpreting a contract governed by Delaviane “the role of a court
is to effectuate the parties’ inteit”“Unless there is ambiguity, Delaware courts
interpret contract terms according to their plairinary meaning®

Delaware courts construe the phrase “arising dutbooadly.®® This

language fits within the “far-reaching terms oftesed by lawyers when they wish

% The Covenant Claims stemmed from the Inventoryn@aas well. After
submitting the Claim Notice based on Defendantsemntory misrepresentations,
Plaintiffs discovered that Goedecke was instruchg’'s customers how to install
and dismantle scaffolding themselves. B-015-OPintiffs also discovered that
Defendants had caused the creation of a new sdaffpicompany titled “Elite
Scaffolding, Inc.” a Missouri corporation shortlefore the effective date of the
acquisition. Id. Plaintiffs believed this conduct constituted alation of
Defendants’ non-compete obligations in the RSAs 8Rd\ Section 5.2, thereby
giving rise to the Covenant Claims.

8 Lorillard Tobacco Co. v. Am. Legacy Foun®03 A.2d 728, 739 (Del.
2006).

% Alta Berkeley VI C.V. v. Omneon, Iné1 A.3d 381, 385 (Del. 2012).

%1 See, e.g., Edgewater Growth Capital Partners LIPI¥.G. Capital, Inc,
68 A.3d 197, 239 (Del. Ch. 2013) (“The Limited Gauatry's fee-shifting provision
is very broad. Under the Limited Guaranty, Edgewatgeed to pay “all attorneys
fees and all other costs and expenses” HIG “magurirfin connection with the
enforcement of this Guaranty or in any way arismog of, or consequential to, the
protection, assertion, or enforcement of the Guardr©bligations....”)

25

ME1 30514240v.1



to capture the broadest possible univeréeThe Court of Chancery addressed a
similar provision inlvize of Milwaukee, LLC v. Compex Litig. SuppotiCl where
the plaintiff brought various claims relating to asset purchase agreement in two
separate Chancery proceedings and the defendastteabsa “setoff” based on
alleged breaches of the asset purchase agreemgrtoaminced the plaintiff to
assist in prosecuting another lawsuit (the “Quantifigation”).*?

The court concluded that the defendant had brelathe asset purchase
agreement, thereby triggering a provisimyuiring indemnification for “all ...
losses and expenses (including reasonable attdrregs) of any nature
(collectively, ‘Losses’) arising out of or relatirig ... any breach or violation of the
representations, warranties, covenants or agresnoéfiCompex] set forth in the

Agreement.”® The plaintiff was entitled to all fees and costsurred in the two

%2DelLucca v. KKAT Mgmt., L.L.C2006 WL 224058, at *10 (Del. Ch. Jan.
23, 2006) (describing a contractual provision comikting indemnification for
“Losses arising out of, connecting with or simpdfating to” certain topics)see
also Parfi Holding AB v. Mirror Image Internet, Inc817 A.2d 149, 155 (Del.
2002) (finding that an arbitration clause requiritige parties to submit “any
dispute, controversy, or claim arising out of orconnection with” the agreement
to arbitration was broad in scop@pwn of Smyrna v. Kent Cty. Levy Co@®04
WL 2671745, at *2 (Del. Ch. Nov. 9, 2004) (“there mo question that the
arbitration clause found in the Agreement is braeljt covers all claims ‘arising
out of’ or ‘related to’ the Agreement”).

%2009 WL 1111179, at *6, 7, 14 (Del. Ch. Apr. 2009).

*1d. at *13.
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Chancery proceedingsnd the Quantum Litigation because “those expenditures
arose from [the defendant’s] breach.”

Here, like inlvize, “[t]he crux of the litigation was [the plaintif] breach of
contract claim.®® Like the fees incurred in prosecuting/defendingtiple claims
across multiple proceedings Ivize, all fees incurred by Plaintiffs in connection
with all claims and defenses in this case (nottstinventory Claims) arose from
PEI's breach of the SPA, and all of those fees rastovered by Defendants.

SPA Section 6.2, and especially the incorporatedifiers “all” and “arising
out of" cannot rationally be read to exclude feasurred to defeat a setoff
affirmative defense to a covered claim. The wall'‘is not ambiguous. It is not
reasonable to postulate that sophisticated pamiesided the words “all” and
“arising out of” to mean, “setoff defenses excluded

The foregoing argument is already-plowed groundelaware precedent.
In Edgewater Growth Capital Partners LP v. H.I.G. Gapi Inc., the plaintiff
Edgewater had made a $4 million guaranty to thedden of its subsidiary

(Pendum), and it sued the holder of a majority Remd senior debt (HIG)

*1d. at *14.

%1d. at *14. The plaintiff withdrew its claims for fud, negligent or
innocent misrepresentation, mutual mistake, andv@mmon, as well as its request
for recession of the asset purchase agreement,tprioal. Id. at *7.

%" See Cohen v. Cohep69 A.2d 205, 207 (Del. 1970) (upholding fee avar
as “entirely proper” where “three separate actipmere] in fact one continuous
piece of litigation which ultimately resulted irsattlement of the differences of the
parties”).
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claiming that HIG’s acquisition of Pendum contragdrthe Uniform Commercial
Code® HIG denied Edgewater's accusations and also eociatmed that
Edgewater, by failing to respond to a demand fomment under a guaranty, had
breached its contractual obligation to pay HIG ab®4 million®® Because the
guaranty at issue provided for fee-shifting arismg of any efforts made by the
secured lenders to enforce the agreement, and $eechllG believed that
Edgewater prosecuted its claims principally to dveaying it, HIG argued that it
was contractually entitled to its attorneys' femssts, and expenses associated with
the litigation!®°

The Edgewater court agreed with HIG and found that Edgewater’'s
motivation was “principally to avoid paying on [fhguaranty,” which required
Edgewater to pay “all attorneys fees . . . in catio@ with the enforcement of this
Guaranty or in any way arising out of, or conseda¢io, the protection, assertion,
or enforcement of the Guaranteed Obligations.”'®* Even though the litigation
was not about the enforcement of HIG's rights unther guarantyper se the
breadth of the guaranty’s fee-shifting provisiord &dgewater’'s attempt to avoid
that provision through litigation led the court award HIG all of its attorneys’

fees:

% 68 A.3d at 202.
% d.
10014, at 210.
1011d. at 203, 238.
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Because the Limited Guaranty shifts all attornefggs, costs and
expenses HIG “may” incur “in connection with thefeeement of
this Guaranty om any way arising out of, or consequential to, the
protection, assertion, or enforcement of the GuaezhObligations”
and because | conclude that Edgewater prosecigedaitms in an
attempt to exert leverage over HIG to drop its dednfor payment
under the Limited Guaranty, | find that HIG is ¢letl to collect on all
of its attorneys’ fees, costs, and expenses adsedcwith defending
against all of Edgewater's affirmative clainfSuccessfully defending
these claims was necessary for HIG to collect om guaranty,
because, as Edgewater itself admits, it has reftsedake payment
under the Limited Guaranty until these claims weadjudicated.
Likewise, HIG is entitled to collect on all of itgtorneys’ fees, costs,
and expenses associated with prosecuting its Calaita.'*?

Here, like the broad fee shifting provision Ealgewatey the SPA requires
Defendants to indemnify Plaintiffs against “any amafl Losses,” including
“reasonable attorneys’ fees and the cost of enfgrany right to indemnification,”
that are “incurred or sustained by, or imposed Updaintiffs “based upon, arising
out of, with respect to or by reason of” breachgdkl of its representations and

warranties'®® PEI's breach of the SPA both precipitated and \wextricably

intertwined to Defendants’ conduct regarding theiurported “setoff.”***

92|, at 241.

135pA, § 6.2(a).

194 5eeB-321 (“The Opinion might have conflated Brace'swractual right
to indemnification for litigation expenses pursudat SPA 86.2 with Brace's
separate argument that Defendants’ admitted unlagdii-help warrants fee-
shifting pursuant to the bad faith exception to tAenerican Rule. Brief
clarification might be warranted. Brace winning thdemnification claim by itself
entitles Brace to recover its litigation costs BEYA 86.2, i.e., a win equals fees.”);
B-356 to B-357 (Plaintiffs’ counsel explaining, &iprogress of the litigation starts
with the inventory claim. There is a purported Hadefense to the inventory claim
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Moreover, exactly as iedgewater Defendants’ principal motivation for the setoff
was to thwart the escrow procedure for the Indeicatibn Claims and thereby
shift the time-value risk for a breach of sell-swarranty off of where the SPA put
it — the Escrow Account where the risk was bornheysellers — and onto Plaintiffs.
For all these reasons, Plaintiffs are entitledatb of their fees, and,
respectfully, the Trial Court’s decision to the trany should be reversed.

2. Plaintiffs’ Attorneys’ Fees are Reasonable.

To assess the reasonableness of a fees requé&stiabecourts consider the
factors set out in DRPC 1.5(a) (the “DRPC 1.5 &&3).'>  Under those
factors, and particularly in light of Defendantsictical decision to pursue a
meritless setoff defense, the $1,294,576.50 feadasaught by Plaintiffs here is
reasonable.

a. The Trial Court Miscalculated the Value of the

Results Obtained, Which is Not Dispositive in Any
Event.

In the Fee Order, the Trial Court noted that tjamount of inventory for
which the Plaintiffs were entitled to compensatimad a value of $725,059%

But the Trial Court erred by failing to acknowledgpat Plaintiffs could not have

that we defeated and ended up with the cash. &bdbmes out of the inventory
claim. It's all covered by 6.2.”).
195 Mahani v. Edix Media Grp., Inc935 A.2d 242 (Del. 2007).
% OB Ex. C at 6.
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recovered on their initial claim for $725,059 ofssing inventory without also
defeating the larger setoff demand to the tune3d #nillion.

It is error to read the “reasonableness” eleméBtRPC 1.5(a)(4) to impose
an “implied contingency fee” to an amount recoverédorced from the actual
hours and work necessary to succeed on a covegeth.cl There are seven
elements of DRPC 1.5(a) which must be considerggtter as a whole, and
exclusive reliance on a single element is error.

Again, the Edgewaterlitigation is directly on point because the Coaft
Chancery expressly rejected the hidebound reliammc®RPC 1.5(a)(4) that the
Trial Court imposed here. There, the court ex@dithat “to recover any money
under the [guaranty], HIG had to defend againsialEdgewater's unsuccessful

claims™®’

and noted that “[bJecause Edgewater made manynsjait was costly
for HIG to defend against them® Because HIG substantially prevailed in the
litigation, the court found that “factor 4 [(the ammt involved and the results

obtained)] supports the reasonableness of awatdi@gall of its attorneys’ fees,

costs, and expenseS:

197 Edgewater Growth Capital Partners L.P. v. H.l.G.f#al, Inc., 2013

WL 171(387877, at *4 (Del. Ch. Apr. 18, 2013Hdgewater II).
Id.

191d.; see also ASB Allegiance Real Estate Fund v. SBieckenridge
Managing Member, LLC50 A.3d 434, 446 (Del. Ch. 2012) (finding a feeaaav
larger than the amount recovered to be reasonadaule the party’s attorneys
had to work more hours to address the other padgiss);Mahani 935 A.2d at
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Here, as irEdgewater |} if Plaintiffs had lost the setoff defense, theguid
have recovered nothing. Accordingly, the total antorecovered on claims and
defenses was $3,488,199.82, as reflected in thad Birder.

In any event, the “results obtained” are not dueieative of
“reasonableness” in a contractual fee-shifting egnt This Court “has repeatedly
held that the amount involved and results obtaisexhly one factor to consider in
determining if a fee is reasonable, because aaxuogl fee-shifting case ‘should
be assessed by reference to legal services putthggbose fees, not by reference
to the degree of success achieved in the litigatitf

b. The Litigation was “Vigorously Contested” and

Unduly “Prolonged” as a Result of Defendants’
Litigation Tactic.

Among other things, DRPC 1.5 instructs trial ceud consider “the time

141
d:

and labor require In this case, the litigation was *“vigorously cested,

factually dense and prolongett® Bluntly, Defendants’ self-help setoff strategy

248 (affirming a fee award, in a contractual fedtsly case, when the prevailing
party fees ($103,454.50) were greater than the atmegovered for the breach of
contract ($16,500) because the complaining partk tactions that made the
litigation expensive).

10 Edgewater 1) 2013 WL 1707877 at *4citing Mahanj 935 A.2d at 248;
Sternberg v. Nanticoke Mem’l Hosp., In62 A.3d 1212, 2013 WL 772651, at *7
(Del. 2013) (“[A] litigant’'s success in the proceagl is but one factor to be
considered in determining the amount of attornéses to award, and this factor
may be outweighed by the other factors.”)).

1 DRPC 1.5(a).

"20B Ex. Cat1.

32

ME1 30514240v.1



materially lengthened and enlarged the cadeln Edgewater 1] the Court of
Chancery acknowledged that “HIG’s attorneys’ feesrav likely to be
disproportionate to the amount HIG recovered bex&l& had to spend so much
time and money on countering Edgewater's meritéfisnative claims.*'

Here, the Trial Court resolved the Inventory Claiaasd the Covenant
Claims via the October 31, 2016 post-trial opinisayenteen months after filing.
Thus, one hundred percent of the litigation timel &xpense from October 31,
2016 to the issuance of the Final Order on Febrgar019 were expended to
force disgorgement by Defendants of the cash tlseyped via their unsuccessful
setoff strategy:> Defendants took that cash as a purported setdfia peril, and

like in the Edgewatercases, they bear the contractual risk for thdedadecision.

13 The Trial Court also took responsibility on muléipccasions.See supra
n. 11.

114 See Edgewater,|IR013 WL 1707877 at *2 (noting that “HIG’s attoysé
fees were likely to be disproportionate to the amiddiG recovered because HIG
had to spend so much time and money on countedigg\iater's meritless
affirmative claims”).

5By way of example, Defendants claimed they wertitled to $677,761
for supposed Goedecke equipment in Plaintiffs’ pes®n in addition to related
rental fees. A-1227; A-1229; A-1077 at 13 to A-80@t 11. The relevant
equipment, however, wasways possessed and owned by PIS, including on the
date of the Acquisition. A-0601 at 11; A-1079 atdQA-1084 at 15. Plaintiffs
were forced to defend against this claim, includimgpices offered by Defendants
in support, which Eric Peterson had creased monthsafter this dispute began
which purported to transfer those assets from BIGdedecke long after the sale
had closed. A-1078 at 12 to A-1079 at 14. Thaktoonsiderable time and effort.
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Defendants have no basis to complain that theatibg was “unreasonably” long
and expensive because they intentionally made it so

In sum, this case was long, hotly contested andpéex, and it required
much attention from counsel. It is no surpriset ttiee litigation “generated
substantial costs, including expert witness expgrse well as large legal fees®
As the Trial Court noted, “Plaintiffs generally pegled in the litigation,”
ultimately recovering a combined total of approxieha $3.5 million on their
Inventory Claims and their Customer Payment Cldiths.

C. Other Factors Support the Reasonableness of the Fee
Incurred.

Other DRPC 1.5 Factors demonstrate the reasoregdesf Plaintiffs’ fees.

First, the Trial Court found “that the hourly feehfrged by Plaintiffs’ counsel]

was reasonable’® The normal hourly rates of McCarter & English LLP

"°0OB Ex. C at 2.

" OB Ex. C at 1; OB Ex. D.

180B Ex. C at 2. Plaintiffs’ willingness to pay ¢hmctual payment of)
these attorneys’ fees “with no contingency arrargein and despite the
considerable risk that the fees would be sizeada ¢hough [they] might lose the
case, evidences [their] belief that the fees [theyurred were reasonable.”
Arbitrium (Cayman Islands) Handels AG v. Johnstt898 WL 155550, at *2 (Del.
Ch. Mar. 30, 1998) (finding that a plaintiffs wilgness to pay fees helped
“independently satisfy the Court” that the feeseverasonable). “If a party cannot
be certain that it will be able to shift expensetha time the expenses are incurred,
the prospect that the party will bear its own exgasnprovides ‘sufficient incentive
to monitor its counsel's work and ensure that celrjdoes] not engage in
excessive or unnecessary effortsDanenberg v. Fitracks, Inc58 A.3d 991, 997
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including the specific trial counsel in this cabaye been found to be reasonable
by the Court of Chancery? Second, the Trial Court correctly ruled that ttese
precluded Plaintiffs’ counsel from taking other woespecially during the lead-up
to and three days of trial in Georgetown, Delawaway from their offices in
Wilmington.*?® Third, Plaintiffs recovered approximately $3.5llimh on their
Inventory and Customer Payment Claims, against hwhicfee of $1.3 million
would cause no blushes even on a contingency Hdasslone when fully paid on
an hourly rate basis by a real-world purchaseegél service$?

3.  Atthe Very Least, Plaintiffs are Entitled to One-Third of
the Total Amount Recovered.

Alternatively, if it were legally possible to igre the SPA in favor of an
“implied” contingency fee based (erroneously) splapon DRPC 1.5(a)(4), the
implied contingency must be derived from the tat@lount recovered.

In the Fee Order, the Trial Court noted that tjamount of inventory for

which the Plaintiffs were entitled to compensati@ad a value of $725,059,” and

(Del. Ch. 2012) ¢iting Aveta Inc. v. Bengo&010 WL 3221823, at *6 (Del.Ch.
Aug. 13, 2010).

119See Martin v. Med-Dev Carp2015 WL 6472597, at *21 (Del. Ch. Oct.
27, 2015);Costantini, v. Swiss Farm Stores Acquisition | 2013 WL 4758228,
at *1 (Del. Ch. Sept. 5, 2013ppinion withdrawn in part on rearg.2013 WL
6327510 (Del. Ch. Dec. 5, 201Feeley v. NHAOCG, LLG2 A.3d 649, 653 (Del.
Ch. 2012).

?9SeeA-1290 at 11.

OB Ex. C at 1.
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that “a contingency fee of one-third ... implies & fef $241,686* The Trial
Court found that amount “to be the upper limit aasonable fee for the inventory
claims” on the grounds that “[a]Jwarding the Pldistthe amount they seek in fees,
nearly $1.3 million, would be unjustified in liglof the amount recovered (as the
Plaintiffs themselves point out in their opposition the Defendants’ similarly-
disproportionate fee claims}?®

But Plaintiffs could not have recovered on thaitial claim for $725,059 of
missing inventory without also defeating the largetoff demand to the tune of
$3.5 million. If Plaintiffs had lost the setoff @é@se, they would have recovered
nothing. The total amount recovered on claans defensewas $3,488,199.82,
reflected in the Final Order. One third of thatmsus $1,162,733.27, or
approximately 33% of the amount recovered. To thdent an implied
contingency fee is appropriate (it is not), thamssets the lower bound. The
contractual fee billed tand actually paidby the successful Plaintiffs is $1.3
million, or approximately 37% of the amount recaetr An implied contingency
fee of 37% is nowhere near unreasonable withinntkaning of DRPC 1.5(a)(4),

on this record.

122 0B Ex. C at 6.
123|d.
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ARGUMENT IN OPPOSITION TO APPEAL

THE TRIAL COURT CORRECTLY DETERMINED THAT
PLAINTIFFS MET THEIR BURDEN OF PROOF ON THE
INVENTORY CLAIMS.

A. Questions Presented

Whether the Court of Chancery correctly (1) ruled Plaintiffs on their
Inventory Claims and (2) rejected PEl's thresholtalenge to Brace’s
indemnification claim based on PEI's incorrect angunt that Brace allegedly did
not follow the SPA’s notice requirement, and thefing for Plaintiffs on the
Inventory Claims.

The Trial Court did not abuse its discretion omewoit legal error in finding
for Plaintiffs on the Inventory Claims. The Tri@burt's findings were based on
determinations of fact and witness credibility tlstould not be disturbed on
appeal, as well as correct interpretations of tha.S

B. Standard of Review
Findings of fact must be affirmed if they are “poped by the record and

the conclusions are the product of an orderly agichl deductive process,” even

if this Court would not have come to the same assiohs*** Questions of law are

1241nt'l Telecharge, Inc. v. Bomarko, InZ66 A.2d 437, 439 (Del. 2000);
SIGA Techs., Inc. v. PharmAthene, Ji&Z A.3d 330, 341 (Del. 2013).
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reviewedde novo® Findings of historical fact are subject to the defial
“clearly erroneous” standard of revigw.

C.  Merits of Opposition

For the reasons stated below, the Trial Courteodly decided the Inventory
Claims in Plaintiffs’ favor and Defendants’ appshbuld be rejected.

1. Brace Provided Notice as Required by Section 6.5(cf the
SPA.

Section 6.5(c) of the SPA provides that the padgking indemnification
shall give “reasonably prompt written notice” ahdttthe notice must describe the
claim “in reasonable detail, shall include copidsath material written evidence
thereof and shall indicate the estimated amounteatonably practicable, of the
Loss that has been or may be sustairtéd.Section 6.5(c) also states, however,
that “[t]he failure to give such prompt written e shall not, however, relieve the
Indemnifying Party of its indemnification obligafis, except and only to the extent
that the Indemnifying Party forfeits rights or deses by reason of such failuré®

Defendants contend that Section 6.5(c) bars Bsadademnification

claim!® The Trial Court correctly rejected that argument.

125 Bank of N.Y. Mellon Trust Co., N.A. v. Liberty Me@iorp.,29 A.3d 225,
236 (Del. 2011).
126 Id
27 A-0086-0087.
128 A-0086.
220B at 8.
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a. Brace Provided PEI With the Material Evidence
Supporting the Inventory Claim.

Defendants assert that Section 6.5(c) bars Braoelsmnification claim
because supposedly “PEl never received documenlly &upporting the
inventories that Brace conducted or showing how dlaém was calculated"*
That argument is rather aggressively false ondherd.

In addition to ignoring the substantial writtentevaals provided over many
months of good faith exchangE$ Defendants define “material evidence” based
on Eric Peterson’s subjectivepst hocbelief about what was supposedly necessary
to evaluate Brace’s claifi? Under Delaware law, however, subjective belief is
irrelevant. Instead, the SPA’'s terms must be mmeted from the perspective of

“an objective, reasonable third-party™

*00B at 11.

131 0On March 28, 2015, two days after delivery of €laim Notice, Brace
employee Blake Kuhlenschmidt sent Eric Petersoenaail stating “[a]s discussed,
please find attached a spreadsheet that detailsidne the count variance and
estimated replacement cost.” A-0357-0388. OnlAprR015, Mr. Kuhlenschmidt
sent another email to Mr. Peterson that “attachedcount sheets by branch/job.”
B-646 (the attachment to this e-mail is not appdntte this brief due to size;
however, Plaintiffs will be happy to provide it upaohe Court’'s request). And
during this litigation, the spreadsheets were again to Defendants’ counsel, who
in turn provided them to Eric Peterson. B-656 @tachment to this e-mail is not
appended to this brief due to size; however, Risnwill be happy to provide it
upon the Court’s request).

132 SeeOB at 9.

133 Osborn ex rel. Osborn v. Kem§91 A.2d 1153, 1159 (Del. 2010).
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Properly viewed, the Scaffolding List and the M&feet, the documents
used to calculate the shortages constituted “nadtesitten evidence” supporting
Brace’s indemnification claim. Defendants posseédbese materials before they
even received the Claim Notice: the Scaffolding issan export from FACT$"
and the Mary Sheet is one of Defendants’ own bgsimecords. Defendants’
claim that the Inventory Claim was not documentedacordance with the SPA is
without merit.

b. Defendants Forfeited No Rights or Defenses.

Even if Defendants had a basis for arguing thaly tdid not possess
sufficient documentation underlying the Inventorgi®, the plain text of the SPA
protects Brace from technical arguments that waelsult in a forfeiture of a
substantively legitimate claim. Section 6.5(ckesaa failure to provide “material
written evidence” cannot affect an indemnificatmaim unless there is a resulting
forfeiture of “rights or defenses®

Defendants argue that Eric Peterson had “toe litthe to fully review and
analyze them before trial, prejudicing PEI's apilio fully prepare its defensé®

but this argument fails. The parties discussedirtlientory shortfall for months

% A-0581 at 23 to A-0582 at 6; A-0957 at 17 to A-8% 3.
1% 5ee Bank of N.Y. Mellon v. Commerzbank Capital #gndrust Il, 65
A.3d 539, 555 (Del. 2013) (“An interpretation thatnflicts with the plain
language of a contract is not reasonable.”).
0B at 11-12.
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following the closing of the Acquisition>’ Defendants knew that Plaintiffs
thought shortages existeahd that Brace had used the Mary Sheet to evaluate the
inventory received.

For example, on October 7, 2014 — over five moriibfore the Claim
Notice — Mr. Talley sent Eric Peterson an emasagitng the Mary Sheet (which
Brace relied upon at trial in support of its inv@mt claim) and discussing the

shortfall:

My preliminary numbers for what the inventory waslkasing and the
values are enclosed, | used Mary sheet to determeeage cost, |
took out Africa since that would have made the agercost lower. It
appears at July 31 we wsi¢] short about 40k on the inventory on
Tube and Clamp, | still need to make sure that noihéhe Direct
Purchases in July were put into the inventory whiaduld make it
worse since | am using the numbsic] that were on the balance
sheet on June 30th that should have went with dkes & any tickets
from direct were entered in July we need to knoat.th

On PERI we are going to be short, | have enteredllimental of
material and removed that, | did not take into actcany negative
values which are quite osfic] few, | gave them zero value. | get
239,227 short based on average cost. The totammianum of about
280k short. | am enclosing all my files for youviev.**®

On April 14, 2015, Mr. Talley sent the Mary Sh&etDefendants a second

time!* Thus, even though the Mary Sheet was not attathéte Claim Notice,

¥7B-171; A-0583 at 22 to A-0584 at 11; B-666 at 391D.
%8 B.643
139 SeeB-650 (the attachment to this e-mail is not appdrtdethis brief due
to size; however, Plaintiffs will be happy to proeiit upon the Court’s request).
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Defendants had the material evidence underlyingltiventory Claims well in
advance of trial. Defendants’ inability to prepardefense to the Inventory Claim
over the approximate year-and-a-half interval betwéheir receipt of the Mary
Sheet and the beginning of trial does not give taserejudice under Section 6.5(c)
that erases Defendants’ breach of Section 3.1@md is a testament to the merit
of Plaintiffs’ Inventory Claims.

The Trial Court correctly determined, “[e]ven assng that the Plaintiffs
failed to give prompt written notice by failing psovide material written evidence,
the Defendants here have not forfeited any rightsleafenses by reason of that

failure,”**

and thus, Plaintiffs’ Inventory Claims are not feal under Section
6.5(c) of the SPA.
2.  The Trial Court Employed Logical and Orderly Reasonng

in Finding that Plaintiffs Carried their Burden of Proof on
the Inventory Claims.

Defendants next argue that the Trial Court’'s demion the Inventory
Claims “was not the product of an orderly and lagideductive process* For

multiple reasons, Defendants are wrong.

190See Rowe v. Evere001 WL 1019366, at *1 (Del. Ch. Aug. 22, 2001)
(approving Master’'s report recommending summarygioent and rejecting
defendant’s argument “that he was somehow denie@sacto the discovery
process” because “[tjo the extent [the defendaatled to develop evidence
through the discovery process, that failure wahis fault.”).

“1 OB Ex. A at 26.

142|d.
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a. Defendants Rely on Semantics While Ignoring the
Substance of the Trial Court’s Ruling.

Defendants fault the Trial Court for finding th&faintiffs’ method of
proving the shortfalls in the Scaffolding List wiée “more reasonable method to

establish the amount of scaffolding conveyed atsibp”'*

According to
Defendants, “[t]hat was the wrong question [for T&l to Court] to ask” because
“[p]Jutting the choice in those terms saddlBdfendantswith a burden to offer a
‘more reasonable’ method to determine scaffoldirtg clbsing.”***  While
Defendants try to portray the Trial Court as someHailing to undertake the
critical step of evaluating the viability of Brase'methodology, the post-trial
opinion confirms that the Trial Court did, in faehjgage in a proper analysis.

The Trial Court explicitly determined that “theakttiffs have shown the
maximum amount of scaffolding the Defendants cdwdsle had on hand, counted
that as what was transferred, and any shortageomparison to the Scaffolding
List indicates theminimum amount of shortage in the items conveyét”

Critically, the Trial Court found that “it is morigkely than not that the shortage

stated under Plaintiffs’ analysis is less thanaurag to the actual shortag&®

3 0OB Ex. A at 29, 32.

144 0OB at 16 (emphasis in original). Unsurprisingdefendants do not take
issue with similar language used by the Trial Caarfinding for them on the
Covenant Claims: “Considering their contract as laole, including extrinsic
evidence, Defendants’ construction is the mordylikeOB Ex. A at 23.

1“5 OB Ex. A at 29 (emphasis in original).

1481d. at 29-30.
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The Trial Court properly recognized that the pregerance of the evidence
standard applies to contract claffffsand correctly applied that standard with a
“more likely than not” analysis. Additionally, thérial Court explained it was
“persuaded by the testimony of Talley,” whom theallCourt found “to be a
particularly credible witness*® “Ultimately, Mr. Talley concluded that the
Scaffolding List was not accurate because afteimiggeroblems with the inventory
for nine months, those problems did not ‘miraculpuget fixed’ shortly before
Closing, when the Scaffolding List was created frdm inherently-inaccurate
FACTS-based inventory#

The Trial Court also found it compelling that Edeterson could not
credibly defend the accuracy of PEI's ScaffoldingtL The Trial Court concluded
that Eric’s testimony “testimony does not assuagecancerns about the reliability
of Defendants’ method for tracking inventory andating the Scaffolding List:*

The Trial Court properly evaluated and creditedirRiffs’ presentation at
trial and found that Plaintiffs had successfullyrrsad their burden of proof.

Defendants’ argument to the contrary should natredited.

17voshell v. Attix574 A.2d 264 (TABLE) (Del. 1990) (“A preponderanc
of evidence exists when the body of evidence supmpa conclusion is greater
than the body of evidence that does not suppoticthaciusion.”).
“® OB Ex. A at 30, 31.
9d. at 31.
0d. at 32.
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b. Plaintiffs Proved By a Preponderance of the Evidere
that Brace Did Not Receive “Substantially All” of the
Scaffolding Possessed by PIS.

Defendants argue that Plaintiffs failed to prokattPEI's Scaffolding List
was inaccurate based on criticism of Plaintiffsosbn methodology, the Mary
Sheet Analysis®® As verified by Plaintiffs’ expert, Steven Kops, GPA and
partner at Mazars USA whom the Trial Court repegtéaund to be crediblé®
the Mary Sheet Analysis is a viable methodol&gy.

The Mary Sheet accurately and reliably demonsrdtet Defendants
shorted Brace with regard to two types of inventerlyERI Itemsi(e., equipment
manufactured by PERI) and “Board Itemg,&(, wood boards used in conjunction
with scaffolding). The Mary Sheet Analysis estsilis the PERI shortages by

comparing the disclosed amount of each PERI ItenthenScaffolding List with

1 0OB at 15.

1%25ee, e.9.B-349 at 19-21 (stating in connection with CustorRayment
Claims that “I found Mr. Kops more credible thae thitnesses, expert and lay, on
behalf of the defendants”).

133|n fact, the Mary Sheet Analysis is thaly reliable methodology that
could have been used in this case. A-0795 at 8Aproven at trial, a physical
count was not viable. A perpetual inventory systemld not have been used. PIS
did not have a perpetual inventory system — Defetsidusinesses used FACTS.
SeeA-0644 at 18 to A-0665 at 14. Therefore, after icigsPlaintiffs had to build a
system for PIS, which is why the physical count th#ially led to the Inventory
Claims was performedld. A report from this system was not usable because it
was not in place at closing and because of thesimothe Scaffolding List. The
only other perpetual inventory system that couldehbieen used was FACTS,
which was inaccurate.
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the maximum amount of those items that Defendantddchave possessetf.
According to Mr. Kops, “[t]he logic is that you camronvey or sell an item that
you don’t own or possess>™ Brace calculated the replacement cost for each
shorted item by using PEl's historical purchased amultiplying the shorted
amount for each item by the average cost of tregieetive item, yielding a total of
$703,975 in damagés® With regard to Board Items, Defendants simply egav
Brace fewer items than what the Scaffolding Listctised?>’ causing $21,084 in
damages™®

The Trial Court properly observed that “the MaryheBt Analysis is
inherently conservative; it might overstate the amaf inventory transferred, but
logically it cannot understate it; the Plaintiffavie shown the maximum amount of
scaffolding the Defendants could have had on haondnted that as what was
transferred, and any shortage by comparison tdtiafolding List indicates the
minimumamount of shortage in the items convey&d.*The shortage could be
greater, but the Defendants have failed to showth®ashortages are not at least as

much as the shortages found to exist by the MaseSAnalysis.**°

154 A-0729 at 22 to A-0730 at 22.
155 A-0734 at 23-24.
156 A-0733 at 8 to A-0734 at 3; A-0734 at 1-3.
157 A-0739 at 1-21; A-0740 at 1-7.
158 A-0739 at 22-24.
1¥90B Ex. A at 29.
160 |d.
46

ME1 30514240v.1



For all these reasons, Plaintiffs have carriedrtharden by establishing
damages to a reasonable degree of accountingrigridi
C. Defendants Did Not Prove that Brace Received

“Substantially All" of the Scaffolding Possessed by
PIS.

Defendants further argue that “the evidence shothatisection 3.11(b) of
the SPA disclosure schedule accurately set forthstaffolding equipment that
PEI transferred at Closing® As the Trial Court correctly determined, this is
ludicrous.

Defendants contend that the Scaffolding List wasueate because it was a
print-out from FACTS, the perpetual inventory systehat tracks Defendants’
scaffolding.’®® Because Eric Peterson testified that FACTS wasurate,
Defendants argue that the Scaffolding List musad®urate as well. However, the
Trial Court correctly determined that Eric Petefsaestimony on this point was

not credible'®

1615eeA-0734 at 18-19, A-0749 at 8-Base Optics Inc. v. Litg015 WL
3491495, at *16 (Del. Ch. May 29, 2015) (“[T]he ipkf must show both the
existence of damages provable to a reasonableirtgrtand that the damages
flowed from the defendant’s violation of the cowttg (quotations omitted).

°20B at 26.

103 A-0569 at 7-11; A-0940 at 21 to A-0941 at 4.

0B Ex. A at 31-32.
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Defendants rely on the story Eric Peterson toldriat that he supposedly
took weeks and great care to validate FACTS anpgseethe Scaffolding List®
Eric’s lengthy testimony about his supposed dilgem creating the Scaffolding
List, however, was newly-invented at trial and laggeared in the record nowhere
before then, including in his two depositions, wehée called the Scaffolding List
an “afterthought” and “approximation” that he spémaybe an hour or two”
preparing the day it was submitted to Brace afkpoeing it from FACTS at 2:00
a.m. that morning®

Moreover, if the efforts to prepare the Scaffoiglrst occurred as described
by Eric at trial, write-offs would have resulted Pefendants’ balance sheéét. No
write-offs occurred, however, and in fact, the bata sheet actually includes an
upward adjustment of $150,008. Moreover, Eric Peterson is not credible for
other reasons as wéef® Not only is Eric a named Defendant whose fatlser i
personally liable for liability incurred by PEI, bhe is also PEI's CO&? The
indemnification obligations owed to Brace impos&midicant financial hardship

on PEI"™ Eric’s testimony is self-serving and uncorrobecsdt?

185 OB at 42-445see alsA-0957 at 17 to A-0958 at 9.
1668671 at 66:10-67:18.
167 A-1047 at 11-24; A-1056 at 21 to A-1057 at 1.
168 A-0113 at Line 9.
169 5eeB-157-159; B-215 at n.17; B-254-255.
170 A-0933 at 22-23.
171 A-1065 at 19-24; A-1067 at 8-11.
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One of Eric Peterson’s key failures was the inaamieu and incredible
testimony thatBrace created Defendants’ financial statements includgt the
SPA!"® The Trial Court, and even Defendants’ experteaegd Eric’s testimony
on this point™ Such an obvious misstatement from the witnessdstarrectly
threw Mr. Peterson’s overall credibility into doubt

Eric Peterson was also contradicted by Mark Talefo testified that
before closing, Defendants could not reconcile F&ETand that Eric knew
FACTS was inaccurate when he used it to createStrafolding List:’® Mr.
Talley has a financial stake in this lawsuit thatscagainst Plaintiffs’ interests — he
Is entitled to a portion of the Indemnification Ese and is liable for a portion (up
to $135,000) of any indemnification owed Brdée.Unlike Eric Peterson, Mr.

Talley’s testimony was credible and not self-seqgiff

1"25ee Krenowsky v. Haining988 WL 90825, at *4 (Del. Ch. Aug. 30,
1988) (rejecting argument that was based only d¢frseeving testimony and was
not corroborated by “documentary evidence” or ‘iisiested witnesses”).

'"®SeeA-1056 at 5 to A-1057 at 5; OB Ex. A at 31-32.

74 A-1141 at 12-22; OB Ex. A at 31-32.

> A-0570 at 6 to A-0571 at 24; A-0581 at 23 to A-Q5& 21; A-0583 at
12-18.

® A-0571 at 12-16; A-0581 at 23 to A-0582 at 21; 388 at 12-18; A-
1058 at 10-14.

7 A-0557 at 22 to A-0558 at 12; B-408 § 1.2.

178 See In re Tax Parcel No. 09-008.00-0@D15 WL 230457, at *2 n.10
(Del. Ch. Jan. 16, 2015) (“Mickey’s sworn testimomgs against his interest, and |
find it to be credible.”); OB Ex. A at 30-31.
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Also unlike Eric Peterson, Mr. Talley's testimomy corroborated. The
Scaffolding List is a representation of FACTS atsimg!’® so it should match
Defendants’ balance sheet, and by extension, they Nbdneet. Eric Peterson
confirmed that the Mary Sheet is an accurate repteson of Defendants’
scaffolding because it ties to their balance sH8eThe Scaffolding List, however,
does not match the Mary Sheet, proving that FAC®&sdnhot match the balance

sheet and Is inaccurate.

The Trial Court was “persuaded by the testimony Tafley,”**! who
explained that “there were many problems with theentory in FACTS before the
sale.™® The Trial Court noted that Mr. Talley describetvéntories taken in
November of 2013 and July of 2014 as “jurf®” Mr. Talley testified to the
difficulties of getting all of the ship tickets @nd out correctly and that “paper
would get lost,” causing the resulting inventoryp®unreliablé®* With regards to
field audits of job sites, Mr. Talley discussedittextreme difficulty, explaining as

an example that “everyone in the room would go tdtive inventory], and all

9 A-1059 at 10-23.

%0 A-1051 at 15-17; A-1052 at 18-21.

810B Ex. A at 30. The Trial Court noted that “Tglleas been in the
scaffolding business since 1978 and worked foriteéendants before transferring
over to the Plaintiffs as a ‘key man’ on the sédlesof the transaction,” and that
“Talley has been involved in a majority of scaffioigl purchases by PI1S.Id.

'82|d. at 30-31.

1831d. (citing A-0570 at 6 to A-0571 at 24).

841d. (citing A-0570 at 6 to A-0571 at 24).

50

ME1 30514240v.1



come up with a different number because we’ll niinss corner or we’ll miss this
piece. %
According to Mr. Talley, such physical counts weagtempted three
different times with no succed® Ultimately, Mr. Talley concluded that the
Scaffolding List was not accurate because aftemiggeroblems with the inventory
for nine months, those problems did not “miraculpuget fixed” shortly before
Closing, when the Scaffolding List was created fradm inherently-inaccurate
FACTS-based inventory?’ The Trial Court noted that “Talley has provided
testimony favorable to both sides in this matteid-ain light of the fact that his
personal monetary interests lie contrary to Pldgtinterests in the matter of the
inventory claims—I find him to be a particularlyectible witness

For all these reasons, Defendants’ attempt tobiétasie the accuracy of the

Scaffolding List cannot be accepted.

3. There are No Overages, Which Would Not Benefit
Defendants in Any Event.

Defendants also assert that the Mary Sheet Amalysinreliable because of

so-called “overages,i.e., items other than those that were shorted that laave

81d. (citing A-0570 at 20 to A-0571 at 16).
18 OB Ex. A at 31 (citing A-0570 at 20 to A-0572 &)1
1871d. (citing A-0581 at 23 to A-0582 at 21).
81d. (citing A-0557 at 22 to A-0558 at 12); B-408 § B2A-0558 at 1 to
A-0559 at 12. The Trial Court found that “[s]uclt@nclusion is further enhanced
by contrasting Talley’s testimony with that of EReterson.”ld.
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higher unit count on the Mary Sheet than what esented on the Scaffolding
List. To the extent these overages exist, Defetsdalaim they should receive
credit for them against the Scaffolding List. Defants are wrong again.

First, the so-called “overages” do not exist; threpresent a facile and
incorrect mathematical analysis unsupported by ahyissible expert testimony
and to which no competent expert could testify. Directly, “overages” math
backs into the conclusion Defendants want: Defetsdamust have” transferred
the inventory listed in the SPA and, thereforere¢h@nust be” tens of thousands of
unlisted pieces of scaffolding that Defendants ltyédransferred to Brace even
though they were not listed as assets owned byRIfe SPA.

Nothing prevented Defendants from engaging a bltedxpert to validate
their inventory position, if such validation weregsible. Defendants possessed
the Mary Sheet Analysis as early as October 28dnd it has been discussed
extensively by the parties throughout the litigatidDefendants’ choice to not hire
an expert to testify about inventory is their ovanlf. Defendants did not present
any competent fact evidence that excess invent@ay giwen to Brace and cannot

undermine the damages proven by Plaintiffs withpacslative hypotheticaf*

%% SeeB-668 at 126:8-16.

%0 B.643,

Y15ee M&T Bank v. Kowinsky Farm, LL@)13 WL 123716, at *3 (Del.
Super. Ct. Jan. 8, 2013) (granting summary judgnveimtre “[d]espite ample
opportunity during discovery to obtain testimonat documentary evidence
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And in any event, excess inventory waat transferred®® No phantom inventory
was discovered. In fact, the record shows thatebddints keptmore PERI
scaffolding than was reserved by the SPA.

Even if Defendants transferred other types of mwegy, or “overages,” this
would not remedy PEI's breach. Brace was shorte@ighty-eight distinct items
on the Scaffolding List. The distinction betweeiffedlent types of scaffolding
cannot be overlooked. The items on the Scaffoldibgst were not
interchangeabl&’ and if Plaintiffs do not have enough of one tyeeguipment
they cannot simply substitute another. They haveither purchase or rent more
of the shorted iter> The damages caused by the shortages are sefsamatand

not impacted by any overages — they exist regasdles

regarding what happened during the negotiationshbaid-up to the deal of May
22, 2006, the defendants do not advance a mistatensk that amounts to more
than mere speculation.”).

9250eB-668 at 126:8-16.

193 A-0589 at 23 to A-0591 at 7. Without any expestimony, Defendants
also assail the Mary Sheet Analysis because dfr¢fagment of scaffolding sent to
Africa, Defendants’ supposed practice of “collagSiitem codes in FACTS, and
the calculation of re-rent. These arguments arsedbaexclusively on the
conclusory, uncorroborated, self-interested testynof Eric Peterson. Because
they are contradicted by credible and corroboréeetimony ofMessrs.Kops and
Talley, they should be rejecte®eeOB Ex. A at 27, n. 132.

%' SeeA-0594 at 9-21; A-0597 at 6-24.

1% SeeB-667 at 54:15-17.
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The Trial Court properly determined that “Defengahave not shown that
these items were actually transferréd’and the ruling deciding the Inventory
Claim in Brace’s favor should be affirmed.

4. There is Nothing Unjust about Plaintiffs’ Damage sAward on
the Inventory Claims.

In a final (and telling) appeal to equity, Defentfanontend that “the total
amount of scaffolding overages that Brace calcdldkess the amount of the true
disposals, not including Africa scaffolding) roughéqualed the value of its
inventory claim.*®” They assert that the Trial Court gave Brace antiféll” in
awarding it $725,000 without discounts for overages

For the reasons already discussed, this argunedigt flat. Even if
Defendants could have proven that they transfemede inventory than what
appeared on the Scaffolding List, SPA Section &)jltpes not say “PEI shall
provide substantially all of the scaffold assefsossesses at time of sale.” Instead,
that provision warrants, on penalty of indemnificaf the specificaccuracy and
completeness of the Scaffolding List.

The SPA is a heavily-negotiated contract draftgdsbphisticated counsel
over a period of months. Had Defendants wantedti®ec3.11(b) to say

“substantially similar net value,” they could halved to negotiate that language

19 OB Ex. A at 33.
1970OB at 26.
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into the written contract. Defendants have offanedegal justification that would
permit the Trial Court to discard the SPA’s plaéxttin favor of a new, non-
contractual standard® Simply put, because they have proven that thé@dimg

List is inaccurate, Plaintiffs are entitled to fiad amount of their damages.

198 Cf. Nemec v. Shrade®91 A.2d 1120, 1126 (Del. 2010) (“We will only
imply contract terms when the party asserting thelied covenant proves that the
other party has acted arbitrarily or unreasonathigreby frustrating the fruits of
the bargain that the asserting party reasonablgagd. When conducting this
analysis, we must assess the parties’ reasonalgecttions at the time of
contracting andot rewrite the contract to appease a party who later wishes to
rewrite a contract he now believes to have been a bad deal. Parties have a right
to enter into good and bad contracts, the law enforces both.”) (emphasis added).
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. THE TRIAL COURT DID NOT ERR IN AWARDING PLAINTIFFS
THEIR COSTS PURSUANT TO COURT OF CHANCERY RULE
54(D) AND SPA SECTION 6.2.

A.  Questions Presented

Whether the Court of Chancery correctly awardedc®&rd400,149 in costs
pursuant to Chancery Rule 54(d) and SPA § 6.2(a).

The Trial Court’s ruling on this point was correcfThough Rule 54(d)
provides a separate right to recovery for certaists incurred, Section 6.2 of the
SPA entitles Plaintiffs to recover all costs in@atrin the litigation for the same
reasons described in the Merits of Argument on &#gpeal,supra22-30.

B. Standard of Review

This Court reviews interpretation of a contractted-shifting provisiorde
novq but it reviews a decision to award attorneys'sfead costs for an abuse of
discretion™*®

C.  Merits of Opposition

Plaintiffs sought and were awarded $400,149 inscosthe Trial Court
determined that Plaintiffs established a breacREifs representations in the SPA,
thereby triggering the indemnification provisionSection 6.2 of the SPR® Al
of Plaintiffs’ costs in the underlying litigationloived from PEI's breach.

Accordingly, the Trial Court properly concluded tHdaintiffs were contractually

195IGA Techs., Inc. v. PharmAthene, Ji6Z A.3d 330, 341 (Del. 2013).
200B Ex. C at 1-2
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entitled to the full amount of their costs incuri@arsuant to Section 6.2. Court of
Chancery Rule 54(d) provided a separate and distigat of recovery for some

portion of those costs.

1. PElI's Breach of the SPA Triggered Plaintiffs’ Right to
Indemnification Pursuant to Section 6.2(a).

The Trial Court found that PEI breached its repneégtion in Section 3.11(b)
of the SPA by failing to transfer all of the invent listed on the Scaffolding
List.?®* Thus, Section 6.2 required PEI to indemnify Ri&fm for “any and all
Losses incurred or sustained by, or imposed ugmn,Buyer Indemnitees based
upon, arising out of, with respect to or by reastirthe breach.

2. The Parties’ Claims All Flowed From PEIl's Breach of
Section 3.11 of the SPA.

Plaintiffs incorporate by reference the argumsstt forth in the Merits of
Argument on Cross-Appeasupra 22-30. As explained in detail above, all of
Plaintiffs’ claims, as well as Defendants’ setodffehse and counterclaims, flowed
from PEI’s initial breach of Section 3.11(b) of t8A. Had PEI not breached that
representation, Plaintiffs would not have needesutamit the Claim Notice, which
triggered the retaliatory conduct giving rise te tBustomer Payment Claims,

Covenant Claims, and setoff defense.

201 OB Ex. A at 25: OB Ex. C at 1.
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3. Section 6.2 Entitles Plaintiffs to Recovery of AllCosts
Incurred in this Litigation.

The Trial Court properly recognized that of Plaintiffs’ costs incurred in
this litigation fell within the scope of Sectior26. All of Plaintiffs’ costs constitute
“Losses incurred or sustained by, or imposed uplo®,Buyer Indemnitees based
upon, arising out of, with respect to or by reas6nPEI's breach under Section

6.22% Plaintiffs are contractually entitled to the falihount of their costs incurred.

292 5eeMerits of Argument on Cross-Appeaupra 25-30 (explaining that
Delaware courts construe the phrase “arising cdubadadly); B-355 (Trial Court
noting that the SPA contemplated indemnificatiom factual costs,including

reasonable attorneys’ fees”) (emphasis added).
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. THE COURT OF CHANCERY DID NOT ERR IN ORDERING THAT
ALL AMOUNTS OWED PURSUANT TO THE FINAL ORDER BE
PAID FROM ESCROW AND THAT THE GUARANTORS ARE
LIABLE FOR ANY SHORTFALL.

A. Questions Presented

Whether the Final Order imposes liability in acade with the SPA.

The Trial Court correctly held the Guarantors lkafor the full amount of
Plaintiffs’ fee and expense award, as Plaintiffe aontractually entitled to
indemnification of those amounts pursuant to Sectio2 of the SPA and the
Guarantors have guaranteed PEI's indemnificatidigations.

B. Standard of Review

This Court reviewsle novaa lower court’s interpretation and application of
unambiguous contract language.

C.  Merits of Opposition

1. Plaintiffs’ Attorneys’ Fees and Expenses are Propdy
Payable from the Escrow Account.

Defendants contend that the Final Order violates Escrow Agreement
because “[e]scrow funds may not be used to satisfyindemnification claims®®*
Plaintiffs are entitled to their fees and costsause PEI and the Guarantors agreed

to pay those amounts as indemnification in connectwith PEI's breach of the

23 35ee BLGH Holdings LLC v. enXco LFG Holding, L4T,A.3d 410, 414
(Del. 2012).

204 OB 309.
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SPA?® Further, as set forth above, all of Plaintiffstorneys fees and expenses
arose from PEI's breach of Section 3.11(b) of tRAS Thus, all attorneys’ fees
and expenses awarded to Plaintiffs are properlgplplayout of the Escrow Account.

2. The Guarantors are Liable for Plaintiffs’ Attorneys’ Fees
and Expenses.

In the Guaranty, Ron Peterson and the Trust Defeisdguaranteed PEI's
obligations under Section 6.2 of the SPA. BecaRkantiffs are contractually
entitled to indemnification of their attorneys’ feand expenses incurred in this
litigation, to the extent the award of attorneysé$ and expenses is not satisfied,

Ron Peterson and the Trust Defendants are conafctiable for the shortfall.

205B.168: A-0082.
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CONCLUSION

For the foregoing reasons, this Court should vehe Fee Order to the
extent that it fails to award Plaintiffs the fulmaunt of their attorneys’ fees
incurred in this litigation, as contractually matethunder Section 6.2 of the SPA.
This Court should otherwise affirm the rulings bétTrial Court in the Inventory

Order, Fee Order and Final Order.

Dated: May 24, 2019 McCARTER & ENGLISH, LLP

/s/Andrew S. Dupre

Michael P. Kelly (#2295)
Andrew S. Dupre (#4621)
Benjamin A. Smyth (#5528)
Sarah E. Delia (#5833)
Renaissance Centre

405 North King Street, 8th Floor
Wilmington, Delaware 19801
Tel.: (302) 984-6300

Fax: (302) 984-6399

Attorneys for Plaintiffs Below,
Appellees/Cross-Appellants
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