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NATURE OF PROCEEDINGS

This is an appeal from a final judgment entered against defendant El Paso
Pipeline GP Company L.L.C. (“GP” or the “General Partner”), the general partner
of El Paso Pipeline Partners, L.P. (the “Partnership” or “El Paso MLP”), for breach
of the El Paso MLP limited partnership agreement (“LPA”).! After a three day
trial, the Court of Chancery found that the GP breached the LPA when it approved
the November 2010 sale of 49% of the Elba liquid natural gas terminal and
associated pipeline (“Elba”) from El Paso Corporation (“Parent”) to El Paso MLP
(the “Fall Dropdown”).?

The November 2014 trial followed the Court of Chancery’s June 12, 2014
decisions granting defendants’ motion for summary judgment as to Parent’s March
2010 sale to El Paso MLP of 51% of Elba (the “Spring Dropdown”),? and denying
defendants’ motion for summary judgment for the Fall Dropdown.*

In April 2015, the trial court issued its Trial Opinion finding that GP’s

conflicts committee (the “Committee”) did not issue “Special Approval” for the

! See November 21, 2007 First Amended and Restated Agreement of Limited Partnership of El
Paso Pipeline Partners, L.P. (A842-966) (JX11).

2 In re El Paso Pipeline Partners, L.P. Deriv. Litig., C.A. No. 7141-VCL, Mem. Op. (Del. Ch.
Apr. 20, 2015) (“Tr. Op.” or “Trial Opinion™), attached at Exhibit B to Appellant’s Opening
Brief (“OB”) at 3.

3 In re El Paso Pipeline Partners, L.P. Deriv. Litig., C.A. No. 7141-VCL, Mem. Op. (Del. Ch.
June 12, 2014) (“SJ Op.”), attached as Exhibit A hereto.

* In re El Paso Pipeline Partners, L.P. Deriv. Litig., C.A. No. 7141-VCL, Order (Del. Ch. June
12,2014) (“SJ Order™), OB Ex. A, at q 8.



Fall Dropdown in good faith, and accordingly GP had breached the LPA (the
“Liability Award”). The trial court found that the damages resulting from GP’s
breach were $171 million, and awarded pre- and post-judgment interest.’

After the trial, El Paso MLP and GP’s indirect parent, Kinder Morgan, Inc.
(“KMTI”), completed a merger (the “Merger”). GP then moved to dismiss the case
for lack of standing. The Court of Chancery denied that motion and found that GP
should pay the unaffiliated Partnership unitholders their pro rata share of the
Liability Award.® Final judgment was entered on February 4, 2016, and this appeal
followed.”

The central issue tried was whether the Committee members subjectively
believed the Fall Dropdown was in the Partnership’s best interests. The trial
court’s finding on that issue was based on its determination of the Committee
members’ credibility.’

Prior to trial, the court made clear:

This is really . .. largely a credibility case because it deals with the
good faith of the directors involved . . . . I’'m going to come away with

3 Tr. Op. 3.

8 In re El Paso Pipeline Partners, L.P. Deriv. Litig., C.A. No. 7141-VCL, slip op. (Del. Ch. Dec.
2, 2015) (“St. Op.” or “Standing Opinion”), OB Ex. C.

" In re El Paso Pipeline Partners, L.P. Deriv. Litig., C.A. No. 7141-VCL (Del. Ch. Feb. 4, 2016)
(“Final Judgment”), OB Ex. D.

8 Tr. Op. 2.



a sense of whether these guys acted in good faith or whether they
didn’t.

Notably, after the trial, the trial court remarked that prior to the trial, it

expected to rule for defendants “from the bench.”!® But after observing defendants

and their witnesses,!! the trial court found that the bad faith evidenced by the

testimony and demeanor of the Committee members was “fairly astounding.”'?

I expected that at trial, the Committee members and their financial
advisor would provide a credible account of how they evaluated the
Fall Dropdown, negotiated with Parent, and ultimately determined
that the transaction was in the best interests of El Paso MLP. It turned
out that in most instances, the Committee members and their financial
advisor had no explanation for what they did. The few explanations
they had were conclusory or contradicted by contemporaneous
documents.!3

* %k k

The evidence at trial ultimately convinced me that when approving the
Fall Dropdown, the Committee members went against their better
judgment and did what Parent wanted . . . .!*

* %k k

Under the [LPA], each Committee member had an affirmative duty to
conclude that the Fall Dropdown was “in the best interests of the
Partnership.” LPA § 7.9(b). In this case, an accretion of points creates
a picture. Standing alone, any single error or group of errors can be

® In re El Paso Pipeline Partners, L.P. Deriv. Litig., Del. Ch., C.A. 7141-VCL, Tr. at A524,
Laster, V.C. (Sept. 9, 2014) [hereinafter, “Prompt Trial Arg. Tr.”].

© In re Kinder Morgan Inc. Corp. Reorg. Litig., C.A. No. 10093-VCL, Tr. at 93, Laster, V.C.
(Del. Ch. June 12, 2015).

' The Court heard some 800 pages of testimony, and also considered testimony of two
additional witnesses by deposition, 175 exhibits, and more than 90 pages of post-trial briefing.

12 Kinder Morgan Tr. at 93.

B3 Tr. Op. 2.

Y 1d at3.



excused or explained. But at some point, the story is no longer
credible. This was such a case.!”

* k %k

Because the Committee members disregarded their known duty to
determine that the Fall Dropdown was in the best interests of El Paso
MLP, they did not act in good faith. Consequently, the General
Partner breached the [LPA] by engaging in the Fall Dropdown.'¢

Tellingly, despite the trial court’s detailed and devastating findings
concerning the malfeasance and nonfeasance of the Committee members,
defendant has not challenged even one of those factual findings.

Instead, defendant seeks to deprive plaintiff of standing and erase all of
defendant’s liability. Defendant claims that the post-trial Merger, orchestrated by
defendant’s affiliate, in which the Partnership’s limited partners received nothing
for the valuable claims in this litigation, required dismissal of plaintiff’s breach of
contract claim. The Court of Chancery disagreed and correctly found that
dismissing plaintiff’s claims “would generate a windfall for the General Partner,”
that was not warranted under Delaware law, and that the GP would escape liability
for its wrong-doing, “at the expense of the unaffiliated limited partners.”!’ The
trial court recognized that plaintiff’s contract claim “is best viewed as having a

dual nature, so the plaintiff can continue to pursue it, and this court can implement

5 Tr. Op. 54.
16 1d. at 55.
17.8t. Op. 2.



the Liability Award through a pro rata recovery in favor of the limited partners at
the time of the Merger who were not affiliated with the General Partner.”!®

The Court of Chancery’s decision is consistent with a long line of Delaware
cases holding that, as a result of the direct and derivative nature of contract claims,
including LP agreement claims,'® a plaintiff may continue such claims directly
post-merger.?’ This rule recognizes that while El Paso MLP suffered an injury, the
limited partners also were injured individually when the GP breached the LPA.
The trial court also recognized that in the Fall Dropdown, GP shifted value from
the limited partners to itself. Consistent with Delaware’s public policy, the
Standing Opinion remedies that harm by providing El Paso MLP’s unaffiliated
unitholders with the benefit of their bargain while denying the wrongdoer any
recovery.

Attempting to avoid the trial court’s well-supported holding, defendant
borrows improperly from corporate law, ignores the contractual nature of
plaintiff’s claims, and seeks to dodge the Court of Chancery’s equitable powers.
Defendant reaped many benefits from the purely contractual relationship it created

with the unitholders, and cannot now recharacterize the breach of contract to avoid

the dual and direct nature of that claim. Nor can defendant claim prejudice or

18 St. Op. 3.
19«1 P agreement” refers to a generic limited partnership agreement.
20 See Point I1, infra.



support any estoppel. The GP knew that a pro rata recovery was always available
to plaintiff, and was given the opportunity to take and submit additional evidence
both during and after the trial. Defendant, an adjudicated wrongdoer, cannot now
complain that the Merger, orchestrated by itself and its affiliates, enables defendant
to escape liability. Well-settled Delaware law (indeed, there is no contrary
decision) and public policy dictate that plaintiff’s valuable contract claim should
not vanish as a result of the Merger, in which plaintiff and other unaffiliated
unitholders received nothing for their share of the $171 million (plus interest)
claim.

Finally, plaintiff cross appeals from the trial court’s grant of summary
judgment to defendants dismissing all claims relating to the Spring Dropdown. For
the Spring Dropdown, General Partner breached the implied covenant of good faith
and fair dealing by failing to disclosure material facts to the Committee. Further,
just as with the Fall Dropdown, there were triable issues of fact concerning the
Committee’s good faith in granting Special Approval. Those questions deserve to

be tried.



SUMMARY OF ARGUMENT FOR APPEAL

L. Denied. The trial court correctly found that Parent’s post-trial Merger with
the Partnership did not divest plaintiff of standing to pursue his claim for breach of
contract. The trial court correctly applied the applicable precedent, and provided
three alternative grounds for plaintiff to maintain his claim following the Merger:
(1) the claim was direct because it involved plaintiff’s personal contract rights; (2)
the claim was dual natured because unitholders suffered direct injury to their
contract rights; and (3) the claim was dual natured because unitholders suffered
economic expropriation at the hands of the GP. Any one of these grounds supports
entry of the Final Judgment. See Point 11, infra.

II.  Denied. The trial court’s ruling that a portion of the Liability Award should
be paid directly to El Paso MLP’s unaffiliated unitholders pro rata was not an
abuse of discretion. This was the same remedy that plaintiff proved at trial, just
distributed differently as a result of simple math. See Point III, C.1., infra.

III. Denied. The trial court properly held that GP breached the LPA by
engaging in the Fall Dropdown without obtaining Special Approval in good faith.
The trial court found the testimony by the Committee members was not credible,
and determined they did not subjectively believe that the Fall Dropdown was in the
best interests of the Partnership. The Court of Chancery correctly held that GP was

not entitled to a conclusive presumption of good faith because Section 7.9(a)’s



standard for conflict transactions applied. In addition, applying a “conclusive
presumption” of good faith under Section 7.10(b), in the factual circumstances of
this case, would violate the implied contractual covenant of good faith and fair
dealing (“Implied Covenant”). See Point I, infra.

IV. Denied. The trial court’s ruling to award damages to unitholders as of the
date of the Merger was not an abuse of its discretion. Any claim held by a
unitholder as of the date of the Fall Dropdown passed when that unitholder sold its
interest to a successor. The trial court correctly exercised its discretion to calculate
the amount of the damages award based on the unaffiliated unitholders’ equity
ownership without taking into account some percentage of operating revenue

flowing to the Parent. See Point III, C.2., infra.



STATEMENT OF FACTS FOR APPEAL

A. The Dropdowns.

The Factual Background section of the Trial Opinion describes in detail the
facts relating to the Spring and Fall Dropdowns. We respectfully invite this
Court’s attention to that section for a thorough statement of the relevant facts.?!
We highlight below some of the evidence which shows, that in granting Special
Approval for the Fall Dropdown, the members of the Committee abandoned their
own views to yield to Parent’s interest, and failed subjectively to believe the
transaction was in the best interest of the Partnership. For example:

I. In early September 2010, the Committee members expressed to each
other their belief that the Partnership should not purchase more very risky?? liquid
natural gas (“LNG”) assets. On September 2, 2010, Kuehn emailed Reichstetter “it
seems to me after thinking about it some that it is really not in the best interests of
[El Paso MLP] to have too much of its assets tied up in the LNG trade . . . it might

make sense just to take on more of an interest in [a different type of asset.]”

2l In its Trial Opinion, the Court of Chancery described: A. The Parties; B. The Pattern of
Dropdowns; C. The Spring Dropdown Proposal; D. The Gulf LNG Transaction; E. The
Committee’s Work On The Spring Dropdown — 1) The February Meetings; 2) The March 2
Meeting; 3) Reichstetter Bargains With Sult; 4) The Committee Approves The Spring
Dropdown; F. Developments After The Spring Dropdown; G. The Summer Dropdown; H. The
Fall Dropdown Proposal — 1) The First Two Meetings; 2) The October 26 Meeting; 3)
Reichstetter Bargains With Sult, Who Restructures The Deal; and 4) The November Meetings.

22 Elba, when built, was intended to be used to import natural gas. But because of the huge
subsequent increase in the production of domestic shale gas, by 2010 the market to import
natural gas had virtually disappeared.



Reichstetter responded, “[i]t is as though you are reading my mind.”?® But then, in
the Fall Dropdown, the Committee disregarded that concern and agreed to have the
Partnership purchase nearly one billion dollars more in LNG assets.

2. The Committee members never determined the price the Partnership
would pay in the Fall Dropdown for Elba. As the Court of Chancery wrote:

During their depositions and at trial, Reichstetter and Sult still had no

idea what price El Paso MLP paid for the balance of Elba or how it

compared to the Spring Dropdown. ... [Kuehn] did not know for

sure . . . . Notably, the price of at least $931 million that El Paso MLP

paid [in the Fall Dropdown for 49% of Elba] was more than the $900

million that Smith and Reichstetter agreed on [before Parent changed

the terms of the deal] . . . The Committee members never figured that
out....*

3. For the Fall Dropdown, the Committee readily agreed to a higher
price than it had determined was appropriate. In analyzing the Spring Dropdown,
“Kuehn’s range [8%2 and 9 times EBITDA] equated to a price of $725 to $780
million, well below Parent’s asking price [for the Spring Dropdown] of $1,053
million... [Reichstetter] and Sult quickly agreed on $963 million, approximately

26% higher than the Committee members’ assessment.”> For the Fall Dropdown,

2 Tr. Op. 20; see September 2, 2010 email exchange between Kuehn and Reichstetter, JX 90
(B343).

24 Tr. Op. 30-31 (emphasis in original).

25 Id. at 15, 44; see also JX 57 (B311).
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the Partnership paid at least $931 million,?® namely, an amount about $150-$200
million more than the Committee estimated would be a fair price.?’

4. The Committee never determined any comparable price for the Elba
assets. The Committee also failed to determine whether the price that the GP had
declined to pay for the comparable Gulf LNG assets was more or less than the
Committee agreed to pay for the Partnership’s interest in Elba.2® In fact, the
Committee knew that Tudor’s presentations did not contain an analysis of any
comparable LNG transactions, such as Gulf LNG. In November 2010, no one on
the Committee or at Tudor claimed that the Gulf LNG transaction was not
comparable.?

5.  The Committee had instructed Tudor to obtain information about
recent LNG transactions, but when Tudor reported it lacked sufficient information

to value those transactions, the Committee simply abandoned the issue. The

26 Tr. Op. 30-31. The Committee Members did not know the exact price paid for the remaining
Elba assets in the Fall Dropdown, Kuehn believed the price was approximately $925 million and
Sult believed that the price was based on the value of the Spring Dropdown. Id. at 31.

27 Tr. Op. 15, 30.

28 «[Parent’s] analysis of the Gulf LNG deal ... showed an implied multiple of 9.1x 2010
EBITDA. The indication of what a sophisticated arm’s length purchaser would pay for LNG
assets contrasted with Parent’s higher proposal of 11x 2010 EBITDA. After reviewing the
analysis, Sult sent an email to Leland offering his blunt assessment of the Gulf LNG opportunity:
‘Not a pretty picture.” [For Gulf LNG,] Parent declined to exercise its right of first refusal.” Tr.
Op. 11-12; see also 1X30 (B243-57).

PTr. Op. 47-48; see also Reichstetter 107:13-19 (A578); Kuehn 479:20-480:3 (A700-01), 522:2-
12 (A711); Smith 377:7-379:5 (A675), 386:6-9 (A677).

11



Committee never told Tudor to obtain the necessary valuation information, which
was readily available from Parent.*

6. The Committee members testified that the most important measure of
value was a DCF analysis. The Committee, however, failed to determine the
method -- if any -- Tudor used to calculate a discount rate, and thus approved the
Fall Dropdown without understanding that the DCF analysis was fundamentally
flawed. As the trial court found: “Tudor did not provide information to the
Committee, and the Committee did not ask any questions about [the DCF
analysis].”?!

7.  The Committee ignored the fact that its banker had simply lopped off

the top of the range of discount rates it had previously presented. If those higher

discount rates had been included, they would have shown that the price the

30 Reichstetter 105:7-12 (A578):
“Q: Now, did TPH tell the committee that it didn’t have enough data to compare these
two transactions to the drop-down of 49 percent of SLNG and Elba X?
A: At some point that’s exactly what they told me.”
Reichstetter 110:12-15 (A579):
“Q: So when Tudor Pickering said it couldn’t get the information, could anyone on the
committee tell Tudor Pickering to go ask El Paso?
A: Not to my recollection.”
Kuehn 478:7-9 (A700):
“Q: But you didn’t ask for it, did you?
A: I don’t remember asking for more information ....”
Smith 378:22-379:1 (A675):
“Q: And, Mr. Smith, you didn’t ask Tudor to get the information from El Paso Corp., did
you?
A: I did not and I’'m not aware that the special committee did either.”
31Tr. Op. 51-52.

12



Partnership was going to pay was grossly in excess of a fair price. The Court of
Chancery stated:
When analyzing the Spring Dropdown, Tudor’s build-up method [for
a discount rate] produced a range from 8% to 13.8% ... . Although
Tudor claimed to have used the same inputs for the Fall Dropdown,
Tudor cut off the upper bound at 12%. Tudor could not provide any

explanation for this move...Every one of Tudor’s judgments
benefitted Parent not El Paso MLP.*?

8. In February 2010, Tudor presented the Committee with a “Valuation
Summary,” valuing a minority interest in Elba of between $700-$757 million.** In
the fall, however, when the Committee was actually buying a minority interest in
Elba, Tudor did not present the $700-$757 million valuation range. The
Committee members never asked Tudor for the value Tudor had presented in the
spring for a minority interest in Elba, a price approximately $170 million less than
the Committee in the fall agreed to pay.>*

9.  During consideration of the Fall Dropdown, “Tudor made numerous
changes to its methodologies [and] Tudor did not identify or explain any of its

methodological changes to the Committee, and the Committee did not notice

32 Tr. Op. 52-53.

33 IX47 p.40 (B297).

34 Tr. Op. 48-49. In fact, the $700-$757 million valuation range comported almost exactly with
Kuehn’s spring 2010 statement of a fair price for the LNG assets. Kuehn 458:21-460:12 (A695-
96). Kuehn wrote then that El Paso MLP should pay between an 8.5x and 9x multiple for the
LNG assets. Kuehn 452:12-453:2 (A694). At his deposition, Kuehn said this was just an
“opening offer.” However, using Tudor’s 2010 EBITDA of $86.5 million, adjusted for 49%, at a
9x multiple results in a value of $747 million; and 8.5x multiple results in a value of $706
million. Tr. Op. 43-44.

13



them.”*> Reichstetter, the banking expert, claims he did not notice anything amiss
in Tudor’s books: “Q. ‘Okay. Now, what happened to that minority interest
analysis for the fall drop-down of 49 percent of SLNG and ElbaX? Can you tell
me?” A. ‘No idea.””3®
10.  For the Fall Dropdown, the Committee ignored the market’s negative
reaction to the announcement of the price the Partnership paid in the Spring
Dropdown for 51% of the same asset. The trial court found:
For the Fall Dropdown, however, the Committee members had the
benefit of a costly education about Elba. The market reaction
indicated that El Paso MLP had overpaid, and the Committee
understood that. Kuehn wrote to his fellow Committee members
saying, “The next time we will have to negotiate harder.” ... [The
members of the Committee] consciously disregarded their own

independent and well-considered views . .. even after the market had
confirmed their views.?’

But instead of negotiating harder, just as in the Spring Dropdown, the Committee
“caved in to Sult.”?8
11. The Committee members could not identify a single fact Tudor

provided to help them negotiate a better price for the Fall Dropdown, even though

Tudor was retained to provide facts that the Committee could use to negotiate

35 Tr. Op. 53.

36 Reichstetter 67:18-21 (A568).
37 Tr. Op. 44-46.

38 Id. at 38.

14



against Parent.*®* Simmons of Tudor candidly conceded that Tudor had not
provided a single such fact.*

12. Reichstetter, an investment banker, testified that he did not think
Tudor had an obligation to highlight its methodological changes, and, inexplicably,
admitted he would not have asked why Tudor changed its methodology from one
presentation to the next.*! This admission is particularly significant since the trial
court found that “[e]very one of Tudor’s [changes in] judgments benefitted Parent,
not El Paso MLP.”*

13.  As Tudor has admitted, the Committee never had an “apples-to-apples
comparison ...for the final price,” and indeed “[n]o one knows what the final price
is . .. for ElbaX.”¥

14. For the Fall Dropdown, El Paso MLP paid Parent a price that
exceeded the fair value of Elba by $171 million, and that was the measure of

damages determined by the trial court.**

On this appeal, defendant does not dispute any of these facts.

39 Simmons 684:1-5 (A782); see also Reichstetter 218:8-219:24 (A606).
40 Simmons 684:6-685:23 (A782).

41 Reichstetter 94:4-15 (A575).

42Tr. Op. 53.

43 Simmons 719:6-16 (A791); see also Tr. Op. 45-46.

4 Id. at 60.

15



B. This Litigation.

1. Pre-trial rulings.

Defendants filed a motion to dismiss, and in October 2012, the court denied
the motion in large part. The court rejected defendants’ argument that in
determining whether Special Approval was given in good faith, Committee
members were entitled to a conclusive presumption under Section 7.10(b) of the
LPA. It held that Section 7.9(a), the specific provision of the LPA that governs
conflict transactions, created only a rebuttable presumption.*

After the close of discovery, defendants moved for summary judgment, and
plaintiff moved for summary judgment as to liability. On June 12, 2014, the Court
of Chancery denied plaintiff’s motion and granted the defendants’ motion as to the
Spring Dropdown.*® As to the Fall Dropdown, the court held:

Questions of fact exist requiring a trial as to the state of mind of the

members of the Conflicts Committee . ... Viewed in the light most

favorable to the plaintiffs, the evidence could support an inference

that the members of the Conflicts Committee and their advisors

consciously ignored the comparable transactions and the differences

between the Drop-Down Transactions with the bad faith intent of

approving a transaction that would provide excessive value to the
General Partner. This is not the only possible inference, nor even

45 See Brinckerhoff v. El Paso Pipeline GP Co., C.A. No. 7141-CS, Tr. at B52 (Del. Ch. Oct. 26,
2012) [hereinafter, Oral Argument, Plaintiff’s Motion to Dismiss and the Court’s Ruling, “MTD
Tr.”].

46.3J Op. 51.

16



necessarily the strongest inference, but it is an inference to which the
plaintiffs are entitled on summary judgment.*’

On August 10, 2014, KMI announced the proposed Merger.*® Defendants’
Definitive Schedule 14A, filed with the SEC on October 22, 2014 (the “Proxy”),
disclosed that the General Partner’s conflicts committee established for purposes of
the Merger, was comprised of the same individuals, Kuehn, Smith and
Reichstetter, who comprised the Committee for the Spring and Fall Dropdowns at
issue in this case. The Merger committee was also advised by Tudor, the same
financial advisor that advised the Committee with respect to the Spring and Fall
Dropdowns.*

The Proxy made clear that the Merger price was determined without any
consideration of the value of the claims asserted in this lawsuit.® Defendants also
conceded in the Proxy that they made no “adjustments” to the Merger
consideration on account of plaintiff’s claims.>! Defendants did not undertake any

third-party analysis and/or valuation of plaintiff’s claims in connection with the

47 8] Order 9 8.

48 X 169 (B485-90); see also St. Op. 10.

4 Proxy at 30, 31 (B545-47); see also St. Op. 11-12.

50 Proxy at 45-46 (B560-62) (conflicts committee did not consider this litigation until the day
before the Merger was approved and after the Merger consideration had been set).

31 Id. (“the value of the [claims in this and other pending derivative actions] to EPB that might be
extinguished as a result of the [Merger] was not sufficiently material such that they would merit
adjustments to the EPB merger consideration or otherwise affect the determinations made by the
[El Paso MLP Merger conflicts committee] with respect to the [Merger]”); see also id. at 54
(B569-70).

17



Merger.>?> The Proxy failed to disclose sufficient information for any unitholder to
have acquiesced in the extinguishment of his or her rights.>?

2 Plaintiff moved for and the Court of Chancery held a
trial.

Trial had been scheduled for March 2014 but defendants sought to have it
rescheduled over plaintiff’s objection. The case was reassigned when Chancellor
Strine was elevated to the Supreme Court, and the trial delayed pending the
resolution of the summary judgment motions. In August 2014, after the summary
judgment decisions and after the Merger was announced, defendants argued that
the Merger would result in plaintiff losing his derivative standing and resisted
scheduling a trial date for the Fall Dropdown. Plaintiff immediately moved to
schedule a trial, arguing that his standing would not be extinguished and post-
Merger, the case could continue. Plaintiff noted that the case had been pending for
nearly four years and urged the Court to set a trial date.>*

At the hearing on plaintiff’s motion to set a trial date, the Court instructed

2 Proxy at 45-46 (B560-62); see also id. at 54 (B569-70); St. Op. 12. In contrast, in
Brinckerhoff v. Tex. E. Prods. Pipeline Co., LLC, 986 A.2d 370, 392 (Del. Ch. 2010)
[hereinafter, “Teppco™], the Special Committee for that merger hired financial and legal experts
to value the pending derivative claim.

3 The Merger was subject to a number of conditions, including a majority vote of the
Partnership’s unitholders. At the time of the Merger announcement (and at the time of the
Merger), KMI owned approximately 40% of the Partnership’s common units. There was no
majority of the minority condition. Proxy at 6 (B520-21), 21 (B536-37); see also JX169 (B485-
90).

% A467-505. Contrary to defendant’s suggestion, plaintiff always maintained that were the
Merger completed, plaintiff would continue to have standing. See also OB 4.

18



the parties to secure a date in November.>®> At that point, the Merger had not been
consummated, and any “standing” issues were premature.”® The Court of
Chancery specifically reminded the parties that “the way a complaint pleads [the
claims] isn’t binding on the Court,” and provided fair notice that it could “decide
that the remedy should operate on the unitholder level.”*’

On November 6, 2014, the parties filed their joint pre-trial order (the “Pre-
Trial Order”). Plaintiff specifically contended therein that: “[i]n the event that the
Partnership is merged into another entity... plaintiff’s claims can continue to be
prosecuted as quasi-class claims.”®

Trial was held November 12, 13, and 17, 2014. Both sides presented
evidence directed to whether the General Partner breached its contractual duty in
the Fall Dropdown to obtain Special Approval in good faith and adduced expert

testimony as to the measure of damages.

3. The post-trial findings of subjective bad faith.

In its Trial Decision, the trial court found that the Committee members failed
to act in good faith, but instead acceded to Parent’s wishes for the Fall Dropdown.

As noted above, the trial court found: “/the] Committee members did not want to

55 Prompt Trial Arg. Tr. at A523.

%6 Because the Merger did not close until after trial, the court below committed no error in
hearing the evidence before determining standing. See OB 22.

5T Prompt Trial Arg. Tr. at A520, A522.

58 Pre-Trial Order at 15 (A541); see also id. at 16 (A542) (Defendant’s contrary request).

19



acquire the balance of Elba and believed doing so was not in the best interests of
El Paso MLP.”* Rather than saying no to acquiring the rest of Elba, “Kuehn and
[Reichstetter] sought to achieve [Parent’s] objective.”® For these reasons, among
many more, the trial court concluded that Special Approval was not obtained in
good faith.®!

The court found that the Committee members’ explanation of their behavior
at trial “could not [be] credit[ed].”®> “In the context of the Fall Dropdown, the
judgments that the Committee made in the official transaction documents stood in
tension with their privately expressed views.”%> Moreover, the Court of Chancery
found that “[t]he composite picture that emerged was one in which the Committee
members went through the motions. They did not subjectively believe that
approving the Fall Dropdown was in the best interests of the Partnership.”*

The Court of Chancery also found that the Committee turned blind eyes to
Tudor’s changes in its analyses. The Committee failed to carry out its known

contractual obligation to determine whether the Fall Dropdown was in the best

interests of El Paso MLP, and instead fixated myopically on accretion to the

59 Tr. Op. 38 (emphasis added).

64 Id. at 37 (emphasis added).

20



holders of the common units.® The trial court concluded that the actions of the
members of the Committee “evidenced conscious indifference to their
responsibilities to El Paso MLP.”%

Based on all of the testimony and documentary evidence, the court found
that the General Partner breached Section 7.9(a) of the LPA, because the
Committee failed to form a subjective belief that the Fall Dropdown was in the
best interests of El Paso MLP, but instead acceded to “something Parent wanted.”®’

As a remedy for the General Partner’s wrongful breach, the court sought to
compensate the limited partners for the “benefit of [their] bargain” by determining
the amount El Paso MLP overpaid for Elba.®® While both parties filed motions in
limine, the court considered all of the expert testimony introduced at trial and
excluded no damages testimony. Ultimately, the trial court held the General
Partner liable for $171 million, plus pre- and post-judgment interest.*

4, The post-trial motion to dismiss.

On November 26, 2014 -- after this case was tried -- the Merger closed.”

% Id.

6 Id. at 46 (emphasis added).

7 Id. at 54; see also id. at 3, 55.

%8 Id. at 56.

% Id. at 3, 56, 59-60.

™ See B494-95. Although the Partnership temporarily survived as a wholly owned subsidiary of
KMI, on December 31, 2014, KMI caused the Partnership to be merged into another KMI-
related entity: Kinder Morgan Energy Partners, L.P. (“KM Partners”). That same day, KMI also
(cont’d)
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KMI became the indirect successor to both the Partnership’s interest in, and the
General Partner’s liability for, the $171 million Liability Award. !

On December 2, 2014, defendant moved to dismiss plaintiff’s action on
standing grounds. Defendant argued that the Liability Award should pass to KMI
in the Merger,”? even though that result meant that the $171 million Liability
Award would effectively vanish.”? The Court invited the GP to explain whether
any post-trial discovery or a further evidentiary hearing was required to address the
standing motion.”* The GP declined that offer.

The Court denied defendant’s motion to dismiss, and found that the Liability
Award should be distributed pro rata post-Merger because of the direct and dual

nature of plaintiff’s claim for breach of the LPA.”

caused the General Partner to be merged with and into KM Partners. See Certificates of Merger
(B780-81).

1 8t. Op. 13-14.

2 Defendant’s mechanistic argument was that once the Merger closed, plaintiff lost control over
his claim and that control passed to an affiliate of the General Partner that had “no interest in
enforcing the Liability Award against itself.” St. Op. 15. As the trial court explained: “Under
the General Partner’s view of the world, it does not matter that Brinckerhoff proved at trial that
the General Partner breached its contractual obligations under the [LPA]. Nor does it matter that
by breaching the [LPA], the General Partner shortchanged the Partnership by $171 million and
conferred an unwarranted benefit on El Paso Parent in the same amount. It also does not matter
that the Merger attributed no value to that claim. Brinckerhoff and the other unaffiliated limited
partners in El Paso MLP are ‘out of luck.”” Id. at 15-16.

3 See B491-93.

74 See B501-02.

5 St. Op. 2, 87, 110.
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ARGUMENT

L. THE COURT OF CHANCERY PROPERLY HELD THAT THE
GENERAL PARTNER BREACHED THE LPA BY CONSUMMATING
THE FALL DROPDOWN

A. Question Presented.

Did the trial court’s factual findings, based on its determination of witness
credibility, that the members of the Committee “disregarded their known duty to
determine that the Fall Dropdown was in the best interest of El Paso MLP”7¢ and
“did not subjectively believe that the Fall Dropdown was in the best interests of the
Partnership,””” compel the conclusion that GP did not obtain Special Approval of
the Fall Dropdown in good faith and, therefore, breached the LPA? A536-38;
A1192-1212 (question presented below).

B. Scope of Review.

Findings of facts based on determinations of the credibility of live witness

testimony will be upheld.” The deferential “clearly erroneous” standard applies to

findings of fact, and legal conclusions are reviewed de novo.”

76 Tr. Op. 55.

Id. at 37

8 In re Walt Disney Co. Deriv. Litig., 906 A.2d 27, 50 (Del. 2006); Hudak v. Procek, 806 A.2d
140, 150 (Del. 2002); see also Quereguan v. New Castle Cnty., 19 A.3d 302 (Del. 2011) (“This
Court will not interfere with the Court of Chancery’s discretionary determinations of witness
credibility....”).

" DV Realty Advisors LLC v. Policemen’s Annuity & Ben. Fund of Chi., 75 A.3d 101, 108-09
(Del. 2013).
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C.  Merits of Argument.

1. Background.

Limited partnerships are created by contracts, and Delaware law encourages
maximum freedom of contract.’® Limited partnerships, such as El Paso MLP,
inform investors that the partnership is likely to engage in conflict of interest
transactions with its parent. LP agreements typically provide a variety of
mechanisms, if followed, to authorize those conflict of interest transactions and
protect the parent and general partner from liability, including “Special Approval.”
In the case of El Paso MLP, that meant approval by a majority of the General
Partner’s Conflict Committee, acting in good faith.%!

Delaware limited partnership law allows for strong protections for general
partners. But Delaware law will not sanction masquerades. Directors of Delaware
entities, including entities that act as general partners, cannot merely act out a
script: attend meetings, hire advisors, and prepare minutes, when these actions
have no substance. 3

The Court of Chancery acknowledged that it had presumed, prior to trial,

8 6 Del. C. § 17-1101(c) (“It is the policy of [the Limited Partnership Act] to give maximum
effect to the principle of freedom of contract and to the enforceability of partnership
agreements.”); Culverhouse v. Paulson & Co. Inc., --- A.3d ---, 2016 WL 304186, at *4 n.15
(Del. Jan. 26, 2016); Elf Atochem N. Am. v. Jaffari, Inc., 727 A.2d 286, 290 (Del. 1999) (“The
policy of freedom of contract underlies both the [LLC] Act and the LP Act.”).

81 LPA § 7.9(a) (A922-23).

82 As noted, the trial court found: “The Committee members and Tudor went through the
motions, but the substance was lacking.” Tr. Op. 54.
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that defendants could show they had acted in subjective good faith, and therefore
expected to enter judgment for them “from the bench.”®® But after three days of
trial, the court characterized what it saw and heard as “fairly astounding.”® The
Committee was, as they say in Texas: “All hat and no cattle.”

At trial, the court observed all the members of the Committee testify and
heard their protestations of good faith. The trial court also considered their
contemporaneous communications in which the Committee members conceded
that they knew what they needed to do (see examples, Statement of Facts for
Appeal infra), and what they should do.> But when the Committee members
negotiated and approved the Fall Dropdown, they repeatedly ignored their own
judgment, as evidenced by these communications, and, instead acted to appease
Parent. When pressed to explain those inconsistencies, the Committee could not
do so.

Rather than questioning Tudor concerning its presentations,®® the Committee
members covered their eyes, ears and mouths. As the trial court wrote, point after

point eventually created a compelling cumulative picture of bad faith:

8 Kinder Morgan Tr. at 93.

1.

85 Kuehn 445:24-446:4 (A692).
“Q: So would you agree with me that for El Paso Partners to pay more than a fair price
for 49 percent of SLNG and Elba X would not have been in EPB’s best interest?
A:Yes.”

8 Tr. Op. 53; see Simmons Tr. 696, 699-700 (A786). “Every one of Tudor‘s judgments

benefitted Parent, not El Paso MLP.” Tr. Op. 53.
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None of these problems, standing alone, would have supported a
finding that the Committee members did not act in subjective good
faith. Even a combination of problems would not have been sufficient
to overcome the presumption of good faith and the testimony of the
Committee members. Indeed, the Fall Dropdown could have suffered
from many flaws as long as the Committee members reached a
rational decision for comprehensible reasons. The fact that the
plaintiff might object to what the Committee did or argue that the
Committee should have proceeded differently would not undermine
the Committee’s subjective good faith.

Unfortunately, when confronted with the problems in the record, the
defense witnesses had little to offer. They had few specific
recollections of the Fall Dropdown, and they testified instead about
what they typically did or generally would have done when
responding [to] a dropdown. In the context of the Fall Dropdown, the
judgments that the Committee made in the official transaction
documents stood in tension with their privately expressed views. The
Committee’s and Tudor’s actions also contrasted with how they
approached the Spring and Summer Dropdowns. Most notably, the
Committee members consciously disregarded the learning they
supposedly gained from engaging in the Spring Dropdown, which
involved the same core asset—approximately half of Elba.?’

The testimony at trial, and the court’s observation of the witnesses’

demeanor, compelled the trial court to reverse its admitted inclination prior to trial

to rule in favor of defendants, and to conclude that, based on the preponderance of

evidence, the Committee had acted in bad faith.

2= The contractual standard.

The trial court applied the correct standard when finding that defendant

breached the LPA. Section 7.9(b) of the LPA states that “[w]henever the General

87 Tr. Op. 36-37.
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Partner makes a determination or takes or declines to take any other
action . . . then, unless another express standard is provided for in this Agreement,
the General Partner . . . shall make such determination or take or decline to take
such action in good faith, and shall not be subject to any other or different
standard . . ..”% Section 7.9(a) provides the other “express standard,” applicable to
conflict of interest transactions®® between the General Partner or any of its
affiliates, on the one hand, and the Partnership, on the other.”® General Partner
relied upon Special Approval as the sole basis for its approval.”!

The LPA defines “Special Approval” as approval by a majority of members
of the Committee “acting in good faith.”®?> Section 7.9(b) also provides that
whenever the Conflicts Committee makes a determination it shall make such
determination in good faith, and not be subject to any other standard. Section
7.9(b) defines the requisite good faith standard as a belief that an action is in the
“best interests of the Partnership.”®* In Allen v. Encore Energy Partners, L.P., this

Court held that under a substantially similar Section 7.9(a) provision:

88 LPA Section 7.9(b) (A923); MTD Tr. 7.

89 LPA Section 7.9(a) (A922-23); SJ Op. 24.

% SJ Op. 24.

°1 Pre-Trial Order at 15 (A541) (Defendants’ “Statement Of Relief Sought™ at 9 1,2)

%2 LPA Section 1.1 (definitions) (A869).

%3 SJ Op. 24. Section 7.9(b) of the LPA defines “good faith” as: “the Persons or Persons making
such determination or taking or declining to take such other action must believe that the
determination or other action is in the best interests of the Partnership.” A923.
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A plaintiff is free to argue that the Conflicts Committee did not

approve a transaction in accordance with its contractual duty of good

faith, meaning that the Conflicts Committee failed to grant “Special

Approval.” But, the plaintiff must rebut the presumption created by

Section 7.9(a)—that the Conflicts Committee members acted in good

faith when they approved the transaction.”

Relying on this Court’s earlier decision in Norton,” Defendant argues that
Section 7.9(a) of the LPA provides a safe harbor for the General Partner and not a
contractual commitment.’® The LPA in Norton was different than the LPA here.
As this Court in Encore noted, Norton’s Section 7.9(a) did not have the rebuttable
presumption language present here.’” Regardless, there is no dispute that the
standard under both Section 7.9(a) and (b) is subjective good faith, a standard that
was breached in this case. Defendant did not contend below or put on any
evidence that, absent “Special Approval,” GP met the good faith standard.

The trial court recognized the presumption of good faith accorded the
Committee under Section 7.9(a), and determined that to establish a breach of the
contractual standard, plaintiff bore the burden of proving by a preponderance of the

evidence that the Committee members did not, in fact, hold the necessary

subjective belief that the transaction was in the best interest of the partnership.”®

%472 A.3d 93, 102-03 (Del. 2013).

95 Norton v. K-Sea Transp. Partners L.P., 67 A.3d 354, 362-63 (Del. 2013).

% OB 56 (citing cases referring to Norton).

°7 Encore, 72 A.3d at 102-03.

%8 Tr. Op. 36, see also id. at 34 n.4, which states, “[s]ee LPA § 7.9(a) (placing the burden of
proof on the plaintiff to overcome a presumption of good faith); Estate of Osborn v. Kemp, 2009
(cont’d)
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“Under this standard, [the plaintiff] is not required to prove its claims by clear and
convincing evidence or to exacting certainty. Rather, [the plaintiff] must prove
only that it is more likely than not that it is entitled to relief.”*

The Supreme Court has instructed that a trial court, “may need to make
credibility determinations about [each] defendant’s subjective beliefs by weighing
witness testimony against objective facts.”!?” The trial court followed this
instruction, and its determination as to the Committee’s lack of credibility was
based on detailed factual findings, with many record citations that supported its
ultimate ruling. As noted, the trial court found that “in this case, an accretion of
points creates a picture. Standing alone, any single error or group of errors can be
excused or explained. But at some point, the story is no longer credible. This was
5101

such a case.

The relevant inquiry is set forth in Encore'® which the Court of Chancery

quoted:

WL 2586783, a