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This pape r is des igned to explo re cha nges in the ro le of the judge in managing
sentences imposed upon substance abusing criminal offenders in the United States,
in particular in Delaware. It is hoped that it will demonstrate some of the potential
benefits of such involveme nt as we ll as the difficulties that mu st be ove rcome to
make sure such involvement is successful. It will focus on the experience of a sm all
state -- Delaware. In the United States most innova tive practices in the criminal law
originate in the States.1 It is hoped that Delaware experience may be of some value
to those initiating programs in other nations.
BACKGROUND: UNITED STATES EXPERIENCE
It is acce pted b y mos t obse rvers o f the var ious state court systems that the
past fifteen years have sh own a d efinite change in philosophy with res pect to the role
of the judge in sentence making and m anage ment. P rior to the late 1980's American
judges in most state criminal justice systems would, at the time of the sentencing
decide as to whether to incarcerate an offender or to supervise the individual in the
comm unity and for how long to do either. If the decision was to incarcerate, the
offender under most systems would be transferred to the executive department
contro l. This executive agency would be in a state prison system if the sentence
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More than 90% of all criminal prosecutions that take place within the United States are
brought in State Courts by state and local prosecutorial officers. Those cases are brought under
state laws that differ widely in both substance and procedure. Thus it is virtually impossible to
generalize about the “U.S. Criminal Justice System” as it actually involves more than 50 separate
systems. It should be noted that the Federal Government encourages experimentation at a state
or local level by offering grants and promoting initiatives through a number of federal agencies.
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was longer than 1 o r 2 years the threshold for most states; or in a county or a local
jail system if the sentence was for less than the threshold established. These local
jails are run by local units of governmen t in most states.

In either event, the

independent judiciary’s control over the offender would generally end at the time
sentence was pronounced.
If an offe nder re ceived a co mm unity se ntenc e, how ever, th e cou rt would
gene rally retain jurisd iction to enforce the condition s of the co mm unity sente nce. In
many jurisdictions probation officers are employees of the court system. In other
systems the probation officers w ork for an execu tive departme nt or agency.
Under mos t state s ystem s, pos t incarceration supervision was under the
executive through a parole board or agency. In some states, a “split sentence” was
poss ible wherein an offender would be sentenced to both incarceration and a
subsequent period of community supervision. How these sentences were enforced
differs widely from jurisd iction to jurisdic tion. Th e cou rt’s traditio nal role howe ver in
most jurisdictions extended only to the enforcement of those conditions imposed at
the time of sentencing. Once the offender was released to community supervision
after serving a ny period of incarceration the c ourt would be called upon only when
the offender violated these conditions.
The rise of the use of comm unity punishm ents (“alternatives to inca rceration”,
“comm unity corrections”, “in terme diate s anctio ns”) in th e late 1 970's and 1 980's
began to blur the role of the co urt and the role of the e xecutiv e dep artme nts in both
3

formulation and implementation of a sentencing plan. Courts began to experiment
with prog rams s uch as “shock in carcera tion,” 2 electro nic ho me c onfine men t in lieu
of custody, restitution or wo rk centers, and in a few jurisdictions “revers e split
senten ces.” 3

These programs began to engage the judge more actively in the

management and m odification o f the sente nces im posed . These modifications could
include additional conditions, impose sanctions or grant rewards.
THE DELAWARE EXPERIENCE
In Delaware, legislation suggested by the state Sentencing Commission
(SENTAC) was enacted that incorporated community punishments into a complex
senten cing struc ture that co nsisted o f five levels of su pervision or punish ment. 4
Under that system the sentencing judge must first devise or pronounce a sentencing
plan that includes several levels of supervision. The judge can retain control over
the modifica tion of the c ustody lev els, and is th e only on e with pow er to move an
offender from level V (incarceration) to level IV (quasi incarceration); or from level
IV to level III (intense community supervision); and vice versa, at any time other than
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A sentence by the judge to jail (less than 1 year) or prison (more than 1 year) that is
reviewed by the judge after a certain period of custody is served usually 30-60 days and is then
usually modified or suspended for a community punishment that is then enforced by the Court.
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A “reverse split sentence” is one that includes a community punishment followed by a
period of incarceration. The judge can then suspend imposition of the period of incarceration if
the offender performs adequately on community supervision.
4

See 64 Del. Laws, Ch. 402 (1984); 65 Del. Laws, Ch. 206 (1986); 11 Del.C.§§ 4204,

4205.
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as spe cified in the o riginal sen tencing o rder.
In Delaware, since the probation department is part of the Department of
Correction, the executive retained concurrent control over movement up and down
between the three lowest levels of supe rvision. T his sys tem b ecam e ope rationa l in
1987 and placed a significant new responsibility on Delaware judges with rega rd to
both sentence im position and se ntence m anagem ent.

It has lead to far m ore

hearings by the Co urt, both to violate offenders as well as to modify sentences and
to chan ge the co ndition of s upervisio n.
THE DRUG PROBLEM
During the late 1980's, Delaware along with most other states was
overwhelmed with drug arrests and prosecutions. Like many o ther states, Delaw are
had passed m andatory sen tencing laws for drug offenders, and had increased
enforcement efforts aimed at drug activity.

Admissions to prison for all drug

offenses was increasing dramatically. In addition many offenders with substance
abuse problems were recycling through the criminal justice system at an alarming
rate. Under the auspices of the Governor, the Criminal Justice Council and the State
Sentencing Comm ission, Delawa re established a cross jurisdictiona l comm ittee to
make recommendations on solving the dual problems of the crime committed by
substance abusing offenders, and the strain placed upon the criminal justice and
corrections systems
It was known that addicted offenders were far more criminally active,
5

committing many criminal acts a month to support their habits. It was also known
that quality substance abuse treatme nt could in many c ases h elp an ad dict to
achieve longer and longer periods of abstinence. With addiction unde r contro l, the
criminal activity of the individual was reduced. Delaware had earlier established a
good quality therapeutic com mun ity treatme nt progra m inside its prison sys tem. Ye t,
in spite of that good substance abuse treatm ent intervention the sa me offend ers
continued to b e arrested an d imprisone d. The Co mmittee w anted to kno w why.
That Committee identified a num ber of pro blems with how substance abuse
treatment was being provided to the offender population in Delaware. Indeed, the
Committee found that lack of coordination and case management of the offender led
to inefficient use of resources, missing of opportunities for m eaning ful treatme nt,
offenders not receiving treatment (nor being identified as having a substance abuse
problem) while under criminal justice control and that there were gaps in the
treatment continuum.5 Perhaps the most glaring deficit in the system was the gap
between prison based treatment and any aftercare in the community.

Many

offenders would relapse almost immediately after release and before becoming
engaged in any form of com munity tre atmen t. Often the comm unity treatment that
was arranged was not consistent with nor of similar modality to that received in
prison and/o r jail.
In addition, the Co mm ittee wa s able to observe that the prison population that
5

A Coordinated... at pp. 13-14.
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was growing the fastes t was also the mo st heavily drug-involved — those who were
incarcerated as a result of their failure to comply with sentence conditions while on
probation or parole.6 All of these failed probationers had been under the control of
the correctional/criminal justice system one or more times and yet most had not had
any substance abuse treatment while under supervision.
It was clear to the Committee that the correctional systems and treatment
systems were both fragmented and lacked meaningful coordination within each
system as well as between systems.7 In those cases where a need was established
and treatment provided, it was done in a disconnected fashion. Gaps resulted
because of auth orizatio n procedures, waiting lists, and communication problems
between criminal justice systems and treatment providers. There was no process
in place to track individu al offen ders in treatment, and no system for examining the
utilization or effectiven ess of trea tment fo r offenders overall. The Committee saw
a need for a continuum of treatment that w ould h ave to b e coo rdinate d by sta ble
case m anage ment. 8
This case management could ensure that treatment be started earlier and
continued without gaps as the offender moved through complex levels of custodial
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A Coordinated Approach to Managing The Drug Involved Offender, Treatment Access
Center, March 11, 1994, pp. 12 - 14.
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Effective Management of Drug Involved Offenders, Supra. At pp. 4 - 6.
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Id., at pp. 8 - 11.
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and community supervision, as well as through treatment that included initial
intervention s, transitiona l, and afterc are servic es.
THE PROPOSED SOLUTIONS IN DELAWARE
The Committee focused on the TASC case management model and Drug
Court as me ans to span the range of correctional interventions, and the full range
of institutional and community-based treatment programming. TASC is a program
model and a methodology designed to integrate the criminal justice and treatment
systems by prov iding c lient-ce ntered services, including screen ing, asse ssme nt,
treatment planning and case management services, referring clients to substance
abuse treatm ent, oth er serv ices, m onitorin g clien t progr ess, a nd fac ilitating
communication with both ju stice and treatment.

Drug Court is a non-adversarial

process where the Court compels treatment, maintains active judicial involvement
and modifies its sentence to accomplish the purpose intended.
It was also clear to the Committee that for this case management to be a ble
to function it would be necessary to centralize authority, coordinate trea tment,
supervision and custody.

This would require bringing different agencies and

resources together. It was dec ided to have the Court serve as the focal point o f this
effort.

It was also clear that treatment resources were scarce and a target

population would have to be identified.
Delaware was fortunate to have the opportunity to intensively study its criminal
offender population at all levels of su pervision – bo th institutiona l and com munity
8

based – to identify substance abuse and other treatment needs through grants from
the Edna McConnell Clark Foundation and the Office of Justice Programs, US
Department of Justice.
A comprehensive needs assessment of offenders in the system was
accomplished while Delaware was designing its system to deal with these offenders.
The study established that of all the offenders under criminal justice control, those
with the highest level of need for intensive substance abuse treatment were those
incarcerated for violating probation or parole.
The Committee examined the ne wly em erging drug c ourt m odel. At that time,
the few existing drug courts were diversionary courts that assisted in case
management and brought immediate treatment engagement to drug offenders in lieu
of further criminal processing. This was usually for first time offenders with less
serious criminal charges.

The committee recognized the advantages of this

diversionary approach and adopted it as one key element of Delaware’s response
to the ove rall problem .
The Committee however, recognized that the drug court benefits, including
ongoing judicial involvement, immediate sanctions, strict accountability and flexibility
in sentence modifications (both as to rewards and sanc tions) c ould well be adapted
for use with the group of serious felony offenders, i.e., probation-parole violators,
who were back before the Courts frequently on account of new felony charges.
These, the offenders with the most serious need of treatment and with the
9

most impact on the criminal justice system could be given the opportun ity to resolve
new charges in an expeditious fashion, receive a treatment oriented “addiction”
sentence, and the n be clos ely mon itored an d contro lled both in custody and upon
reentry to the com munity.
THE DELAWARE REENTRY DRUG CO URT:
Marrying the Drug C ourt mode l with a case m anagem ent infrastructure
provided by TAS C, Dela ware de signed its Reen try - Drug C ourt.
The Cour t would sche dule a case review hearin g for an y individu al who while
serving community supervision for a felony w as accu sed of a n ew felon y charge . If
the offender at this less adversarial proceeding elected to resolved the new charges,
the Court would take that into account in sentencing. T hese individuals w ould have
a substance abuse evaluation and if indicated, the Court would impose court ordered
treatment as part of the sentence. That sentence would likely be a so called
“addiction sentence” in which the individual would be ordered to complete an inprison treatment program, or a halfway house treatment program, or an out-patient
program, or in many cases all three. Custodial supervision would be ad justed to
meet the treatment goals.
Many of those who agree to resolve their charges at the Reen try Court Case
Review will begin their “ad diction ” sente nce in reside ntial trea tmen t in jail (or prison).
Thus, since it’s beginning in 1993, Delaware’s Reentry Drug Court has been
managing those offend ers’ ree ntry into the co mm unity afte r com pletion of their
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residen tial treatme nt.
The key to the success of this program is good case manag ement tha t stays
with the offender as that offender moves from Delaware’s excellent p rison based
therap eutic comm unity program , (Key) into a half-way house prog ram or to intens ive
outpatient treatment witho ut any break o r gap in treatment. Encouraged and
congratulated numerous times at status hearings before the Court at each step of
this transition, the offender does not “float” during the conclusion of one program and
the commencement of another, with the high risk for relapse and/or recidivism that
discontin uity often en gende rs.
Any deviation from the treatment plan or serious breach of cond ition ca n resu lt
in sanctions by the Court. Som e of those san ctions include m ore frequent court
appearances, fines, community service, preparing reports, strict curfew, mo re
treatme nt, as well a s confine ment. The Court can also reward compliant behavior
by granting incentives .

These might inc lude a les s strict curfew, less court

appearances, a reduction in surveillance, time cut from supervision, etc.
Formal graduations a re held for those who complete the treatment plan, stay
arrest and drug free.
SOME ENCOURAGING RESULTS:

11

Although a rigoro us scie ntific study has not been done, and indeed would be
most difficult to accomplish given the subject being studied, some encouraging
comparisons can be made . A study was accomplished of the first several years of
the court’s operation. While the numbers studied were sma ll it was cle ar that th is
approach seemed to have a beneficial impact on criminal recidivism. When the
results of this study are compared with a general recidivism study it is quite
encouraging. As the following chart indicates successful completers of the program
are far less likely to be arrested for a new felony offense during the 18 months post
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completion than either non completers or the general prison releasees.
In addition, in the three years after the Reentry Drug Court began operation
in October 1993, the numbers of drug offenders entering prison was reduced by
more than 10%, reversing a trend of steadily increasing n umbers for the five years
previous to its initiation.
CONCLUSION:
W hile there is no silver bullet that will solve the problems of crime and
substance abus e, it is clear that treatment even if coerced is one essential element
to the global solution of this problem.
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