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1. Levels of Justification

Three levels of police-citizen Encounters

1. The least intrusive — an officer simply approaches a citizen to ask him or her to answer
questions. State v. Arterbridge, 1995 WL 790965 (Del. Super.). This does not constitute
a seizure. Id.
2. Limited intrusion — An officer restrains an individual for a short period of time. Id.
a. Requires articulable suspicion. Id.
3. Most intrusion: An officer actually arrests a person for the commission of a crime. 1d.
a. Requires probable cause. Id.

State v. Arterbridge, 1995 WL 790965 (Del. Super. Dec. 7, 1995) (Barron, J.).

Facts: Officer was driving when he observed a vehicle suddenly shift to the right and hit a curb.
Officer pulled his car near the stopped vehicle and approached on foot. He observed Arterbridge
vomiting into a small trash can, and noticed several other indications that she was intoxicated.
After conducting several field sobriety tests, the officer arrested Arterbridge for DUL

Holding: There are three categories of police-citizen encounters. First, the least intrusive
encounter occurs when a police officer simply approaches an individual and asks him or her to
answer questions. This type of police-citizen confrontation does not constitute a seizure. Second,
a limited intrusion occurs when a police officer restrains an individual for a short period of time.
This Terry-stop encounter constitutes a seizure and requires that the officer have an “articulable
suspicion” that the person has committed or is about to commit a crime. Third, the most intrusive
encounter occurs when a police officer actually arrests a person for the commission of a crime.
Only “probable cause” justifies a full-scale arrest. Stopping an automobile falls under the second
category and therefore requires that the officer have a reasonable articulable suspicion to do so.
(Applying this, the court found that the officer did not “seize” the defendant until he ordered her
out of the car, therefore he did not need reasonable suspicion until that point.)



2. Reasonable Articulable Suspicion

a. Generally:

e Before the court can decide if an investigatory stop was supported by reasonable
articulable suspicion or otherwise justified, it must first make the threshold inquiry of
whether a stop actually occurred. U.S. Const. Amend. IV; Del Const/ Art 1, § 6; 11 Del.
C. § 1902; Moore v. State, 997 A.2d 656 (Del. 2010).

o Determining if a seizure has occurred requires focusing on the actions of the
police officer to determine when a reasonable person believes that he or she is not
free to ignore the police presence. Jones v. State, 745 A.2d 856, 869 (Del. 1999).

e Under Terry v. Ohio, an officer is justified in stopping an individual when the officer
possesses a reasonable, articulable suspicion the individual was committing, had
committed, or was about to commit a crime. Thomas v. State, 8 A.3d 1195 (Del. 2010).

e Reasonable articulable suspicion depends on the officer’s ability to point to specific
articulable facts which, taken together with rational inferences from those facts,
reasonably warrant the stop. Hall v. State, 981 A.2d 1106, 1111 (Del. 2009).

e In determining if reasonable suspicion existed, the court looks at the totality of the
circumstances, “as viewed through the eyes of a reasonable, trained police officer in the
same or similar circumstances, combining objective facts with such an officer’s
subjective interpretation of those facts.” Id. (quoting Woody v. State, 7165 A.2d 1257,
1263 (Del. 2001)).

e Evidence that officers were located in a high-crime, high-drug area, alone, is insufficient
to constitute reasonable suspicion but is a relevant contextual consideration. Delaware v.
Roy, Del. Super., ID No. 1009013260, Johnston, J. (March 17,2011).

Delaware v. Prouse, 440 U.S. 648 (1979) (White, J.).

Facts: An officer stopped defendant's vehicle. The officer smelled marijuana smoke as he was
walking towards defendant's vehicle, and he seized marijuana in plain view on the car floor. At
trial, the officer testified that he had observed neither traffic or equipment violations, nor any
suspicious activity, and that he made the stop only in order to check the driver's license and
registration.

Holding: Except in those situations in which there is at least reasonable and articulable suspicion
that a motorist is unlicensed or that an automobile is not registered, or that either the vehicle or
an occupant is otherwise subject to seizure for violation of law, stopping an automobile and
detaining the driver in order to check his driver's license and the registration of the automobile
are unreasonable under the Fourth Amendment.



Rickards v. State, 2011 WL 153643 (Del. Jan. 12,2011) (Jacobs, J.).

Facts: An officer observed the Appellant stopped in a vehicle blocking the entrance to his
private driveway. The officer suspected the Appellant of littering due to excessive dumping and
littering that had been occurring on and around his property. Appellant moved the vehicle and
the officer followed him. The officer stopped the Appellant and detected an alcoholic odor
emanating from Appellant during a brief conversation. Appellant failed several field sobriety
tests. Appellant argued that the evidence of the DUI should be suppressed because it was the
product of an unlawful search and seizure in violation of the 4th Amendment of the U.S.
Constitution and Article I, § 6 of the Delaware Constitution. Appellant argued that: (1) the
traffic stop was a pretext for conducting an unconstitutional search and seizure; (2) the police
lacked a reasonable and articulable suspicion to stop and detain him for dumping or littering; and
(3) the police lacked authority to stop and detain him for parking and blocking the officer’s
driveway because 21 Del. C. § 4179 does not authorize a police-conducted traffic stop for civil
traffic violations.

Holding: The Court did not address the “pretext” or “illegal detainment for dumping/littering”
arguments because the Court concluded that the police were authorized to stop and detain
Appellant based upon a suspected traffic violation. In addition, 21 Del. C. § 802 authorizes a
police officer “to make an administrative stop for purposes of enforcing a civil traffic statute,
upon a reasonable and articulable suspicion that a violation of such statute has occurred.”
Further, § 801 extends an officer’s authority to make administrative stops to any traffic offense
punishable by a civil penalty, including a violation of § 4179.

The officer had a reasonable and articulable suspicion that a violation of § 4179 was
occurring. Thus, the officer was authorized to conduct a traffic stop. The officer smelled
alcohol coming from Appellant during the stop which gave the officer a reasonable and
articulable suspicion that Appellant was intoxicated. Therefore, the Appellant’s subsequent
detainment and investigation for Driving Under the Influence was lawful.

Hall v. State, 981 A.2d 1106 (Del. 2009) (Holland, J.).

Facts: Officer observed defendant and his girlfriend sitting in a car parked in a 7-Eleven
convenience store. Five minutes later, officer noticed another vehicle enter the parking lot and
park off to the side of the store, even though there were a number of open parking spaces in front
of the store. Officer watched defendant get out of his car and get in the back seat of the other
car. Officer approached the other car and saw defendant reach behind his back with his right
hand. Officer ordered defendant to remove his hand from behind his back several times, but he
did not comply.

A second officer responded to the scene. He detected an overwhelming odor of PCP
emanating from the vehicle. After defendant was removed from the vehicle, officers searched
the vehicle and found two cigarettes that had been dipped in PCP. Defendant was arrested and
taken back to the police station, where he was strip-searched and a vial of PCP was recovered
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from between his buttocks. Because defendant was on probation at the time of his arrest, the
police contacted his probation officer. The probation officer conducted an administrative search
of defendant’s residence and found four more vials with PCP residue. Defendant was charged
with Possession of a Schedule II Controlled Substance with Intent to Deliver, Possession of Drug
Paraphernalia, Possession of a Controlled Counterfeit Substance, Conspiracy in the Second
Degree and Maintaining a Vehicle for Keeping Controlled Substances.

Defendant asserted that the trial judge committed reversible error when he denied his
motion to suppress the evidence seized by police. He stated that the evidence seized was “fruit
of the poisonous tree” because the police lacked a reasonable and articulable suspicion to detain
him.

Holding: The trial judge properly relied on the Lofland v. State decision when he held that that
the police had reasonable and articulable suspicion to detain defendant. On the evening of
defendant’s arrest officer was conducting surveillance in targeted areas known for drug activity.
Officer’s training and experience made him highly knowledgeable of drug transactions and the
conduct of drug dealers. Based on the facts above, officer’s conclusion was reasonable, based on
both the objective facts and officer’s subjective interpretation of those facts, in light of his
extensive experience in investigating drug transactions. Thus, the trial judge did not err when he
denied defendant’s motion to suppress the evidence obtained as a result of the lawful detention
of defendant.

In addition, officers were justified in searching defendant’s car. If there is probable cause
1o believe a vehicle contains evidence of criminal activity, United States v. Ross authorizes a
search of any area of the vehicle in which the evidence might be found. Here, the strong odor of
PCP established probable cause to believe the vehicle occupied by defendant contained evidence
of criminal activity. Thus, the warrantless search of the vehicle was proper.

Clinger v. State, Del. Super., ID No. 0905002015, Brady, J. (Feb 4,2011) (ORDER).

Facts: Officer directing traffic was almost hit by a motorist when motorist failed to slow down
at approximately 6:00 p.m. Motorist then stopped his vehicle and officer approached. Officer
detected an odor of alcohol and noticed motorist had bloodshot eyes. Motorist admitted to
another officer at the scene that he consumed five beers between 1:00 and 5:00 p.m. that day.
Motorist failed field sobriety tests. Motorist was arrested and it was determined that his BAC
was .152. It was proven that the intoxilyzer was working properly at the time of the test.
Motorist moved the trial court to suppress evidence. The motion was denied and trial court
found motorist guilty of Driving Under the Influence.

Holding: The initial stop, and subsequent detention, of the motorist were justified by reasonable
suspicion of criminal activity. The totality of the circumstances supported reasonable and
articulable suspicion for the stop. The Court of Common Pleas did not abuse its discretion in
admitting the Troop calibration logbook into evidence. Because the officer in this case received
training on administering intoxilyzer tests and witnessed a calibration test performed by the
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former state chemist, he was a qualified witness under the business records exception. In order
for the court to consider results from an intoxilyzer test, the State must first establish that the
machine was functioning properly both before and after the individual’s breath was tested.

State v. Stewart, 2011 WL 494734 (Del. Super. Jan. 31, 2011) (Johnston, J.).

Facts: Officer approached a parked vehicle with its engine running after receiving a tip. Officer
testified that there were two males in the vehicle, and defendant, the driver, was “slumped over
and he was kind of like nodding off to sleep and you could see he was trying to open his eyes
and then he would kind of fade off.” Officer observed a passenger drinking a beer, and then
attempt to conceal it. Defendant’s eyes were bloodshot and glassy. Officer testified that
defendant’s speech was slurred and sleepy. Officer noticed an odor of alcohol emanating from
the vehicle and saw several empty beer cans behind the driver and passenger seats. After
defendant stepped out of the vehicle, defendant was arrested and charged with Driving Under the
Influence of Alcohol. Defendant moved to suppress. Defendant asserted that officer lacked
reasonable articulable suspicion to detain him.

Holding: Officer possessed a reasonable articulable suspicion that defendant was driving under
the influence of alcohol. The Court of Common Pleas erred as a matter of law by discounting
the probative value of the totality of the circumstances by focusing on a possible innocent
explanation for each fact. The Court of Common Pleas also erred as a matter of law by
considering whether Officer actually observed a violation of a criminal statute.

State v. Heath, 929 A.2d 390 (Del. Super. 2006) (Young, J.) (see also supra, under "Pretextual
Stops").

Facts: Defendant was arrested for marijuana possession. In response to the Defendant's motion
to suppress, the State argued that reasonable suspicion was established by: (1) the Defendant's
presence in a “high drug area” of Harrington; (2) the Defendant's bloodshot eyes; (3) the
Defendant's illogical and contradictory answers to Shyres questioning; and (4) the presence of
several air fresheners in the vehicle.

Holding: The defendant's bloodshot eyes alone are not enough to arouse reasonable suspicion.
"This is not to say that bloodshot eyes can never be probative of criminal activity. For example,
if the Defendant's bloodshot eyes were combined with an odor of drugs or alcohol, a more
persuasive argument might exist. However, bloodshot eyes can result from a variety of non-
criminal circumstances, such as tiredness, allergies, or just rubbing of the eyes. When this stop
occurred, it was night, and there was no evidence that the Defendant was under the influence of
drugs or alcohol.

State v. Clay, 2002 WL 1162300 (Del. Super. May 28, 2002) (Vaughn, J.).

Facts: Defendant, charged with DUI, filed a motion to suppress the result of the blood alcohol
test contending that his initial detention was not a valid traffic or investigatory stop, and if it was,
no probable cause existed to arrest him for DUI A phone call had been made to the police in
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regards to a domestic violence and offensive touching incident by the defendant's wife. Later in
the evening, the defendant called the police inquiring as to whether the police knew where his
wife was, as she was missing. He further indicated that he was driving around looking for her,
his approximate location, and mentioned that he had been drinking. An officer was dispatched,
and came up behind the defendant’s vehicle, ran a check on the tag, and learned that the vehicle
was registered to the wife of the defendant. He followed the vehicle for about two minutes until
the defendant pulled into his driveway. The officer activated his overhead lights, but had not
observed any irregular driving from the defendant. The defendant proceeded to exit his vehicle in
the driveway, and the officer noticed he was swaying, had bloodshot eyes, and that an odor of
alcohol emanated from his person. The defendant admitted to drinking that evening, but refused
all field sobriety tests except for the HGN as he claimed a disability. He failed the HGN test, and
was taken to the police station for a blood sample, which is the subject of the motion to suppress.

Holding: Reasonable articulable suspicion as to criminal activity suffices as the basis for a
traffic stop which subsequently results in a driving under the influence charge regardless of
whether or not a reasonable articulable suspicion as to the defendant driving under the influence
existed prior to the stop. (Applying this, when the officer pulled in behind the defendant and
activated his overhead lights, the defendant was clearly detained. Under a totality of the
circumstances, at that point, the officer did not have a reasonable articulable suspicion that the
defendant was driving under the influence of alcohol. Regardless, a reasonable articulable
suspicion to stop the defendant on the suspicion that some criminal activity had occurred did
exist, due to the domestic incident that had been reported earlier in the evening, and the facts
known to the officer. Thus, the basis for the stop is justified, and probable cause to arrest is the
only issue that remains — which is satisfied in this case through the admission of drinking,
swaying, odor of alcohol, bloodshot eyes, and failure of the HGN test).

State v. Hopper, C.A. No. 0903020900 (Del. Com. P1. Oct. 1, 2010) (Davis, 1.).

Facts: Officers observed a vehicle drive by them in a shopping center parking lot. Officer
observed that the windows were overly tinted and partially rolled down. Officer recognized the
smell of marijuana emanating from the vehicle. Officer followed the vehicle and pulled it over.
Officer noticed a “bong” in the vehicle.

A second officer smelled an odor of marijuana and alcohol on the defendant.
Defendant’s eyes appeared to be watery, glazed and glassy. Defendant performed poorly on
field sobriety tests. In addition, a video introduced into evidence showed defendant rambling
about various issues and noticeably slurring his speech. Defendant’s BAC was .164%.
Defendant was charged with DUL Defendant moved to suppress the results of the field sobriety
tests and the intoxilyzer test.

Holding: Defendant argued that Officer lacked reasonable suspicion to stop his vehicle.
Furthermore, he argued that Officers lacked probable cause to arrest him and, eventually,
administer the intoxilyzer test.



