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l. INTRODUCTION

This action involves a business divorce. In 19pfedecessors of plaintiff
Comerica Bank (“Comerica”) and defendant Global riRayt Direct, Inc. (“Global” or
“Global Direct”) established a Delaware limited Hiity company called Global
Payments Comerica Alliance, L.L.C. (“Alliance”) tprocess credit and debit card
transactions in a joint venture. Comerica, a faianinstitution and a member of the
Visa and MasterCard associations, agreed to refachmants to Alliance exclusively.
Global, a payment processor, was to be the exdugrocessor for Alliance. These
arrangements are reflected in a series of agresntkatparties entered simultaneously
when the joint venture began.

In October 2013, Comerica elected not to renewpidnties’ Service Agreement,
which thus expired on January 31, 2014. On May2044, Comerica exercised its right
to dissolve Alliance. Now, the parties are emleiin a series of disputes as they work
through the wind up of Alliance and Comerica se&kstransition its share of the
merchant portfolio to a new payment processor. b&@l@asserts that Comerica remains
bound by certain exclusivity obligations during ttnansition period. Comerica seeks
declaratory relief that, among other things, ibh@slonger bound by these obligations. It
also seeks the appointment of a liquidating trustee expedited trial on these issues was
held on July 14-15, 2014.

In this opinion, | conclude that the exclusivitydanon-competition obligations in

the parties’ agreements, discussed in detail betmded when the Service Agreement



terminated on January 31, 2014. Comerica’s reqisesa liquidating trustee will be
addressed separately at a later date.
.  BACKGROUND"*

A. The Parties

Plaintiff Comerica Bank is a Texas Banking Assaormatith its principal place of
business in Dallas, Texas. Itis a member of tisa ¥{nd MasterCard associations.

Defendant Global Payments Direct, Inc. is a New KYoorporation with its
principal place of business in Atlanta, Georgiad.isla provider of payment processing
services.

Electronic payment processing involves a consumaguiaing goods or services
from a merchant using an electronic method such@sdit card as the form of payment.
A payment processor is the intermediary betweemtbechant, the credit card networks,
and the banks that issue credit cards. Visa anstévidard, which are the largest card
associations, require that a payment processorpbassered by a member financial
institution. In this arrangement, a payment preoewill route and clear transactions

under the member bank’s control through the VishMasterCard networks.

! The Pre-trial Stipulation and Order is cited aJCP’ Joint trial exhibits are cited as
“JX.” The trial transcript is cited as “Trial Tr.”



B. The Formation of Alliance and the Governing Agreemats

On March 31, 1996, Comericaand Global entered into a Limited Liability
Company Agreement (“LLC Agreement”) establishingigkice as a joint venture to
process credit and debit card transactions andigeowelated services. Alliance
provides these services to merchants in its metgbartfolio with whom it has made
agreement$. Alliance’s merchant customers are collectivefgned to as the “Merchant
Portfolio.”

Alliance is a Delaware limited liability compan¥omerica and Global have been
its only two members during the time period relévarthis action, with Global holding a
51% membership interest and Comerica holding a #@¥nbership interest.Alliance is
managed by its two members, who act through det@dn@epresentatives. Global has
three Representatives and Comerica has two Repa¢ises®

As part of their joint venture, Comerica and Glolmaitered into additional

agreements on and after March 31, 1996, includingAéset Purchase and Contribution

2 The named parties to the LLC Agreement were CaradBiank-Texas and Comerica
Merchant Services, Inc., which are predecessorCainerica, and National Data
Payments Systems, Inc., which is now known as GloB&O 8§ I, 1 6. | refer to them as
Comerica and Global, respectively, for simplicity.

*1d.

*JX 58§ 4.1.

"PTO§ I, T 4.

®1d. g1, 5.



Agreements dated March 31, 1996, December 31, 1%66] May 31, 2001
(“Contribution Agreements”) and (2) Merchant All@nand Service Agreements dated
March 31, 1996 and May 31, 2001 (“Service Agreeieht In general terms, the
Contribution Agreements set forth the terms by WH@mmerica contributed its merchant
accounts to Alliance, and the Service Agreemens getth specific services that
Comerica and Global each would provide to eachradhd Alliance in connection with
the joint venture. The Contribution Agreements HraService Agreement are governed
by Delaware law.

C. Key Provisions of the Service Agreement

Section 2 of the Service Agreement sets forth tbevises that Global and
Comerica were obligated to provide to Alliance aath othef. Under that section,
Global was obligated to furnish certain servicesell in Exhibit A (“Global Direct
Services”), which generally consist of payment pssing services, and Comerica was

obligated to furnish certain services listed in BXhC (“Comerica Services”), which

" The most recent comprehensive update of the Serigreement is the Second
Amended and Restated Merchant Alliance and SeAgreement dated May 31, 2001.
JX 10. The parties agree that the language ini@ecti5(a) and 15(d) of the Service
Agreement, which are at the heart of the presespude, was the same in the original
March 31, 1996 version. PTO § I, § 10.

8 JX 11 § 13.9 (May 31, 2001 Contribution Agreemed® 10 § 24(a) (May 31, 2001
Service Agreement).

°JX 10 § 2.



generally consist of bank sponsorship and trarmaatlearing service$. The Global
Direct Services and the Comerica Services, collestj are defined in the Service
Agreement as the “ServiceS-”

The Service Agreement contains certain exclusiwlyligations. Section 2
provides, in relevant part, that “[d]uring the temh this Agreement, Alliance [and
Comerica] shall purchase all merchant processimgcss, including but not limited to
the Global Direct Services, exclusively from GloBatect.™? Section 6(a) provides, in
relevant part, that “[dJuring the term of this Agraent, [Comerica] agrees|[s] to refer to
Alliance, exclusively, potential merchants for Qte@ard processing services’”

Section 15 of the Service Agreement is entitled RME TERMINATION, AND
TRANSITION ASSISTANCE.” Section 15(a) provides fautomatic termination of the
Service Agreement on January 31, 2014, unlessdtiep agree to a renewal:

The parties agree that the term of [the Serviceefgrent] shall extend

from the date hereof until [January 31, 2014]. TPlaeties agree to enter

into negotiations one year prior to terminationareing renewal but if the

parties have not agreed to renew, this Agreemeatl stutomatically

terminate on the close of business on [Januarg@14], subject to Section
15.d. hereot?

19 SeelX 10 Exs. A, C.
1JX 108§ 2.

123X 10 § 2.

133X 10 § 6(a).

143X 10 § 15(a). The May 31, 2001 version of theviBe Agreement automatically
terminated on March 31, 2008d. Pursuant to an amendment dated as of February 9,



Section 15(d) of the Service Agreement is at thre ob the parties’ dispute in this
action over whether Comerica remains bound by xetusivity obligations in Sections 2
and 6(a) after January 31, 2014 for up to one it such time as both parties no
longer request Services from the other. It stase®llows:

In the event this Agreement terminates or otherveisgires, but a party
hereto desires that either Global Direct or Congeric their Affiliates
continue to provide Services beyond the terminatate, Global Direct
and Comerica agree to extend this Agreement fareg of up to one (1)
year on the same terms and conditions as expréeseth except that such
party shall be obligated to purchase from GlobakE&t and/or Comerica or
their Affiliates only such Services as such pattglsspecify from time to
time. Global Direct or Comerica Bank, as applieakhall have the right to
adjust the fees set forth on Exhibitd8 Exhibit D, as applicable, to reflect
commercially reasonable market rates.

D. Key Provisions of the Contribution Agreements

The Contribution Agreements provide that Comeric#l wot compete with
Alliance by soliciting processing business from theerchants in the Merchant
Portfolio® These non-competition obligations end (1) updre “earlier of the date of

termination or expiration of the [LLC] Agreementt tdissolution” of Alliance in the

2007, the parties extended the automatic terminataie to January 31, 2014. JX 10 at
COMERICA000885.

153X 7 § 13.9(a) (March 31, 1996 Contribution Agreeit);, JX 9 § 9.4 (December 31,
1996 Contribution Agreement) (providing that thes&@oants contained in § 13.9 of the
March 31, 1996 Contribution Agreement generallyalshemain in full force and effect
and are hereby incorporated by reference”); JX 19.5a) (May 2001 Contribution
Agreement).



case of the first two Contribution Agreemetfteind (2) “as of the earlier of the date of
termination or expiration of the . . . Service Agmeent,” “the acquisition by one Member
of another Member's Membership interest in Alliajicar “the dissolution of Alliance”
in the case of the third Contribution Agreem¥nt.

E. Key Provisions of the LLC Agreement

Section 18.1.5 of the LLC Agreement defines an i@yl Sale Event” to mean,
among other things, the expiration or terminatiéihe Service Agreement. When an
Optional Sale Event occurs, one member (denomirtaeetPurchasing Member”) has an
option to negotiate for the purchase of the othemimer’s interest in Alliance and, if that
option is not exercised, “the Purchasing Membetl dtawve the right to elect to cause
[Alliance] to be dissolved and liquidated pursum$ection 21

Section 18.4.4 of the LLC Agreement provides timaamy Optional Sales Event,
“‘upon consummation of the sale or dissolution, @plieable, there shall be no

restrictions on the ability of either party to dbtarocessing service$®

18 JX 7 § 13.9(a) (March 31, 1996 Contribution Agree); JX 9 § 9.4 (December 31,
1996 Contribution Agreement).

173X 11 § 9.5(a) (May 31, 2001 Contribution Agreethen
8 JX 5 § 18.1.5(c)-(d).
19X 5 88§18.1.1, 18.1.2, 18.1 %€ also id§ 21.1.5.

20 JX 5 § 18.4.4. This provision contains an exaeptior an Optional Sale Event
pursuant to Section 18.1.5(e). Global did not artat this exception applies.



Section 21 of the LLC Agreement governs dissolutidnprovides that Alliance
“shall be dissolved and its affairs wound up . [u]pon the occurrence of a[n] . . .
Optional Sale Event pursuant to Article 18 and dleeision of the Member entitled to
make the purchase to dissolve [Allianc&].’'Section 21 further provides that “[u]pon the
dissolution of [Alliance], the Members shall wing QAlliance]'s affairs in accordance
with the Delaware Act” and that the “Members aréhatized to take any and all actions
contemplated by the Delaware Act,” including, witihdimitation, to settle and close
Alliance’s business, distribute Alliance’s assats farticular, the Merchant Portfolio)
and provide for Alliance’s liabilitie§® After payment of known liabilities and reserving
for contingent or unforeseen liabilities, any reniag proceedings are to be distributed to
the members in accordance with their respectivegmeages in Alliancé®

The principal asset of Alliance is the Merchanttfeio. During the wind up
process, the Merchant Portfolio is to be divided‘toytual decision” of the members or,
in the absence of agreement, pursuant to a stggfmrmula and then distributed “in

kind” in accordance with the members’ 51/49 perdeterests in Alliancé?

21 JX 588 21.1,21.1.5.
22 JX 5§ 21.3.1.
2 JX 58§ 15.4.

24JX 5§ 15.5.



F. Events Leading to the Filing of the Complaint

On October 22, 2013, Comerica advised Global iningithat it would not renew
the Service Agreement, but intended to assertigt#s under Section 15(d) to request
that “certain provisional and other continuatiomvgees” be provided “for a yet to be
determined period of time not to exceed one yeat plae expiration date of the
agreement?® On November 8, 2013, Global responded, acknovihedtne request for
continued services and taking the position that €wa’s exclusivity obligations under
the Service Agreement “will continue to apply dgrimny such transition period,
regardless of which party is requesting the triotsiservices.

On January 24, 2014, Global confirmed its undedsten that the Service
Agreement “will terminate on January 31, 2014,” ahdt the parties would “enter a
transition period” for up to twelve months. Gloladdo requested that Comerica continue
to provide Services, as defined in the Service Agrent, under Section 15(d) of the
Service Agreemerf. Global reiterated its position that Comerica’sclagivity
obligations “will continue to apply for so long agher Global Direct . . . or Comerica

desires for the other to provide Services” underSkrvice Agreement.

ZpPTO 811, 1 13; IX 13.
26 31X 16.
27PTO § I,  14; JX 23.

28 31X 23.



The parties have stipulated that an Optional SakenEoccurred under the LLC
Agreement on or before January 31, 2614After January 31, 2014, Global increased
the fees it charges for the Global Direct Servgigsificantly°

On May 14, 2014, Comerica informed Global in wugtithat “Comerica has
elected to dissolve the Alliancd™ The parties have stipulated that “Alliance is in
dissolution, and the Members are now to wind upiaAlte pursuant to the LLC
Agreement and the Delaware AGt.”

On May 15, 2014, as part of a larger proposal, @lg@boposed a division of the
Merchant Portfolio for those merchants that werg p&the Merchant Portfolio as of
April 30, 2014** On May 27, 2014, Comerica agreed to Global's psep division of
the Merchant Portfolio, but not the remaining paft&lobal’s proposal?

On June 19, 2014, after the complaint in this acteas filed and | granted
Comerica’s motion for expedition, Comerica sergtéel to Global delineating a series of

things it wanted Global to do as part of Alliance/md up to assist with the migration of

®PTO &I, 717.

* Trial Tr. at 61.

31 JX 59;see alsdTO § II, 1 18.

PTO & 11, T 20.

®¥pPTOSII, 1 22.

* PTO § II, 1 23. Comerica and Global stipulated,forposes of trial, that the division

of the Merchant Portfolio set forth in Global's Ma$, 2014 letter “shall be the division
of the Merchant Portfolio.”ld. 8 II,  24.

10



Comerica’s share of merchant accounts to a newepsirg entity> Comerica asserted
in that letter that Global was obligated to provitie assistance sought under Section
18.5 of the LLC Agreement. That provision providesrelevant part, that to facilitate
the distribution of Alliance’s property, the membegreed to “execute and deliver such
assignments, instruments and documents as mayabenably requested . . . to transfer
the merchant agreements (and the full benefit andldms thereof)’ to the other
member®®
G. Procedural History
On May 28, 2014, Comerica filed its complaint irsthction asserting five claims
for relief. In Count I, Comerica seeks a judictgclaration that: (1) the Service
Agreement terminated on January 31, 2014; (2) dneiary 31, 2014 termination was an
“Optional Sales Event,” which entitled Comericadissolve Alliance; and (3) Comerica
properly dissolved Alliance on May 14, 2014. Inu@bll, Comerica seeks a judicial
declaration that:
(1) All of Comerica’s exclusivity obligations in the S&e Agreement to
Alliance or Global ended upon termination of thev@® Agreement, and
Comerica may refer merchants to its new processandure;
(2) All non-competition obligations in the Contributigkgreements ended upon

Alliance’s dissolution or the termination of ther@ee Agreement;

33X 76.
% JX 58§ 18.5.

11



(3) There are no restrictions on Comerica’s abilityoldain processing services
from entities other than Global; and
(4) Comerica is entitled to establish its new procegsenture and compete with
Global and Alliance.
In Count Ill, Comerica requests that the Court apip@ liquidating trustee under 6
Del. C. 8 18-803(a) to divide Alliance’s Merchant Portoin an equitable manner as
required under Section 15.5 of the LLC AgreemdntCounts IV and V, Comerica seeks
damages against Global for allegedly unwarrantedriereases that Global imposed for
the Global Direct Services after the Service Agreeihwas terminated on January 31,
2014. Count IV is asserted as a direct claim fmhComerica allegedly has suffered
and Count V is asserted derivatively on behalf hiaAce.
On May 28, 2014, Comerica moved for expedited prdoegs and a trial by mid-
July 2014. In its motion, Comerica argued thathaut expedited relief, it would be
irreversibly prevented from transitioning to a new®mpetitive business venture to
process transactions during the governing agreesn@ainsition period. On June 5,
2014, | granted the motion for expedition and ocedethat a trial be held on July 14-15,
2014, limited to Counts I-1I.
In their pre-trial stipulation, the parties agrdbdt no withess would be called to
testify concerning the negotiation of the LLC Agresnt, the Contribution Agreements

and the Service Agreemetit. In that stipulation, Comerica requested that @wrt

SpPTO 8 VIII, T 1.

12



accelerate its consideration of the exclusivityéss claiming that it was “being severely
prejudiced by its inability to use a different pessor and to refer new customers to its
new competing busines&”

Trial was held on July 14-15. After trial, the f)@s were permitted to make
additional submissions concerning the exclusisgues underlying Counts I-1l and oral
argument was held on those issues on July 18, 20h#& is my decision on Counts I-1l.
Count Il will be addressed separately at a lateet
. ANALYSIS

Under the Delaware Declaratory Judgment Act, 06l. C. 86501, et seq.,
Delaware courts “have power to declare rightsustand other legal relations whether or
not further relief is or could be claimetf” In Counts I-Il, Comerica seeks a series of
declarations concerning the meaning of the Serdgeeement, LLC Agreement and
Contribution Agreement. For purposes of analysisrganize these declarations into
three categories: (1) the termination of the ServAgreement and dissolution of
Alliance, (2) Comerica’s exclusivity obligations der the Service Agreement and (3)

Comerica’s non-competition obligations under then@ibution Agreements.

BPTO §IX, TA.

3% 10Del. C.§ 6501.

13



A. The Termination of the Service Agreement and Disdution of Alliance

In Count I, Comerica seeks a declaration that thei€e Agreement terminated
on January 31, 2014, and that Comerica properotlisd Alliance on May 14, 2014.

Section 15(a) of the Service Agreement provided thawill “automatically
terminate” on January 31, 2014, “if the partiesehaot agreed to reneW™ On October
22, 2013, Comerica advised Global in writing “thatwould not renew the Service
Agreement.*” On January 24, 2014, Global sent Comerica arlattknowledging that
the Service Agreement “will terminate on January 3014.** Thus, | find that the
Service Agreement terminated on January 31, 2014.

In their pre-trial stipulation, the parties stipigld that “Comerica dissolved
Alliance” on May 14, 2014. Global reiterated iis pre-trial brief its agreement that
“Alliance is dissolved.* At trial, Global never contended that Comerica&sdlution of

Alliance was improper. Thus, | find that Comermaperly dissolved Alliance on May

14, 2014.

% Count | also sought a declaration that the Jan8&ry2014 termination of the Service
Agreement was an “Optional Sales Event” entitlingn@rica to dissolve Alliance.
Because Global did not contest this point at t@america dropped its request for such a
declaration. Thus, | do not decide this issue.

13X 10 § 15(a).

“PTO 811, 1 13; JX 13.

B JX 23, PTO § I, 1 14.

44 Def.’s Pre-Trial Br. 1.

14



Global argues Count | is moot because it has ndigguted that “Alliance was
properly dissolved” and that “whether or not ther@® Agreement terminated on
January 31, 2014, the parties do not dispute ti&atService Agreement was extended
pursuant to Section 15(d), and the parties’ respecights during the ‘extended’ period
are the subject of Count If* Because Global’s position concerning the ternmmaof
the Service Agreement on January 31, 2014 is statpdvocally, and because the
declarations sought in Count | are integral to @dunl decline to dismiss Count | as
moot and will enter judgment providing the declemas sought in Count I.

B. Comerica’s Exclusivity Obligations

1. The Parties’ Contentions

Sections 2 and 6(a) of the Service Agreement req@immerica to purchase all
merchant processing services exclusively from Qlot&ection 2) and to refer to
Alliance, exclusively, potential merchants for dtecard processing services (Section
6(a)) “[d]uring the term” of the Service AgreemeniThese are the only exclusivity
obligations in the Service Agreement the partiasshdentified in this case.

Section 15(d) of the Service Agreement, which isthet heart of the parties’
dispute concerning whether Comerica remains boyrahly exclusivity obligations after
the termination of the Service Agreement, statesolisws, with the key language in
dispute in bold:

In the event this Agreement terminates or otherveisgires, but a party
hereto desires that either Global Direct or Conzeric their Affiliates

4 Def.’s Pre-Trial Br. 22.

15



continue to provide Services beyond the terminatate, Global Direct
and Comericagree to extend this Agreement for a period of up to one (1)
year on the same terms and conditions as expressed herein except that
such party shall be obligated to purchase from @ldDirect and/or
Comerica or their Affiliates only such Servicessagh party shall specify
from time to time. Global Direct or Comerica Bards applicable, shall
have the right to adjust the fees set forth_on Bk or Exhibit D, as

applicable, to reflect commercially reasonable rearktes?®

Relying on Section 15(d), Global argues that, ik grarty asks the other to
continue to provide Services after the terminatdrthe Service Agreement, then the
Service Agreement is extended aaldl of its “terms and conditions” — including the
exclusivity obligations in Section 2 and 6(a) — twone to apply except for the two terms
specifically mentioned in Section 15(d), namelytt{ly the parties no longer need to
purchase all Services from each other and instaadoarchase them la carteand (2)
the parties can raise their fees “to reflect conumadly reasonable market rates.”
According to Global, any other interpretation woudd the phrase “on the same terms
and conditions” out of Section 15(d) and would kéthe parties in a state of uncertainty
as to which other provisions of the Service Agreetm® longer apply?

Comerica argues that the exclusivity obligationsSections 2 and 6(a) of the
Service Agreement expired on January 31, 2014, whenService Agreement was
terminated, because those provisions only appljuf{dg the term of” the Service

Agreement. Regarding the language in Section 1&(djold above, Comerica argues

%0 JX 10 § 15(d) (emphasis added).

4" Def.'s Pre-Trial Br. 24.

16



that the January 31, 2014 expiratiorS#ctions 2 and 6(a) aaenong the “terms” of the
Service Agreement and thus there is no inconsigtémdinding that the exclusivity
obligations expired when the Service Agreement igasinated and the requirement in
Section 15(d) that the “same terms and conditionghe Service Agreement remain in
place during the transition period that follows eheiration of the Service Agreement.
Comerica further argues that its construction issgsient with other agreements
the parties entered as part of a single transaetm@hthat Global's construction is not.
Comerica focuses, in particular, on Section 218.1{f the LLC Agreement, which
provides for a wind up period upon dissolution tmaguires the “closing [of] the

company’s busines$®

and Section 18.4.4, which states explicitly thaipdn
consummation of the sale or dissolution ... therdl &l@ano restrictions on the ability of
either party to obtain processing servicés.”
2. Consideration of the Other Agreements
A threshold issue presented by the need to inte@eetion 15(d) is whether to
construe the Service Agreement in isolation or he tontext of the parties’ larger
contractual relationship. Global argues that tloair€should look at the terms of the

Service Agreement in isolation, based on an integreclause in Section 24(b) of the

Service Agreement, which states as follows:

8 JX 5 § 21.3.1(b).

9 JX 58§ 18.4.4.

17



This Agreement contains the full understandinghef parties with respect

to the subject matter hereof, and no waiver, ditaraor modification of

any of the provisions hereof, shall be binding asle writing and signed

by officers of all partieg’
Comerica argues that the LLC Agreement and Senfigeeement should be read
together and points out that the integration clanse LLC Agreement acknowledges
the inter-relatedness of these two agreements ddret agreements) the parties entered
simultaneously. The integration clause in the LAgteement states, as follows:

This Agreement, together with the Contribution Agrent, the Services

Agreement, the Merchant Alliance Agreement (theh&tAgreements”)

and any Exhibits to this Agreement or to any of Miner Agreements

constitutes the entire agreement of the partieb vaspect to matters set

forth in this Agreement and the Other Agreements'. ...

In my view, this is as an appropriate circumstaimcehich to apply the rule that

contemporaneous contracts between the same pestiesrning the same subject matter

should be read together as one conttfacThe original version of the Service Agreement

0 JX 10 § 24(b).
*LIX 58§24.7.

>2 Ashall Homes Ltd. v. ROK Entm't Grp. In692 A.2d 1239, 1251 (Del. Ch. 2010)
(“Because the two agreements are intertwined, tisdom of the rule that related
agreements are to be read together is apparent’); .Simon v. Navellier Series Fund
2000 WL 1597890, at *7 (Del. Ch. Oct. 19, 2000) étAuse the Indemnification
Agreement was entered into for all relevant purposentemporaneously with the
Declaration of Trust, the two instruments in thase must be viewed together and in
their entirety when determining the scope and eatfithe indemnification arrangements
between Simon and the Fund.Qrown Books Corp. v. Bookstop Int990 WL 26166,
at *1 (Del.Ch. Feb. 28, 1990) (“[Iln construing thegal obligations created by [a]
document, it is appropriate for the court to coaesiciot only the language of that
document but also the language of contracts ambegsame parties executed or
amended as of the same date that deal with retasdtérs . . . .”)see alsal7A C.J.S.

18



was entered simultaneously with LLC Agreement, omalmout March 31, 1996, and the
language in dispute in Section 15(d) was includethe original version of the Service
Agreement?® Both of these agreements are inter-related agidpntably constitute parts
of an integrated transaction concerning the saneeativsubject matter along with other
contracts the parties entered simultaneously, dwetuthe Contribution Agreement. The
integration clause in the LLC Agreement reflecis tleality.

| also do not read the integration clause in theviSe Agreement to negate the
wisdom of reading related agreements together en ghesent circumstances. The
integration clause in the Service Agreement expedhat the Service Agreement
“contains the full understanding of the partieshwitspect to theubject matter heregf*
The subject matter of the Service Agreement, howesencerns one area of subject
matter that is part of the larger, overall relasloip between the parties reflected in the
collection of agreements that Comerica and Globtdred simultaneously.

More specifically, the subject matter of the Seevikgreement generally concerns

the terms under which each party will provide seesito each other and to Alliance. The

Contracts§ 401 (2014); 11 Richard A. Lordlyilliston on Contractg 30:26, at 239-42
(4th ed. 1999) (“[T]he principle that all writingshich are part of the same transaction
are interpreted together also applies when incatpor by reference of another writing
may be inferred from the context surrounding thecexion of the writings in question.”);
Restatement (Second) of Contracts 8§ 202(2) (19&Lyv(iting is interpreted as a whole,
and all writings that are part of the same transadre interpreted together.”).

> PTO § I, 11 6, 9-10.

>4 JX 10 § 24(b) (emphasis added).

19



Service Agreement does not address a variety adrathbject matters relevant to the
parties’ relationship, such as the terms and cmmditfor dissolving and winding up
Alliance,® which is addressed in detail in the LLC Agreementor does the Service
Agreementexplicitly address the existence or lack of any restrictionsthe parties’
ability to use other processors after their joienture has endef,a subject which is
addressed explicitly in the LLC Agreement. THhuselieve it is appropriate to consider
the terms of the LLC Agreement and other relateg@emgents when construing Section
15(d) of the Service Agreement.
3. Construction of Section 15(d)

“When interpreting a contract, the court's ultimgtal is to determine the shared

intent of the parties™ “In upholding the intentions of the parties, aidanust construe

58

the agreement as a whole, giving effect to all @ions therein,”™ in order “not to

> Although the Service Agreement does not addressubject of Alliance’s dissolution,
it does contain two provisions concerning the donsof the Merchant Portfolio that may
occur upon the dissolution of Allianc&eelX 10 8§88 18(p), 20(d).

> Global’s argument that the exclusivity provisionsSections 2 and 6(a) of the Service
Agreement were extended is not based on any poovesiplicitly addressing the issue of
exclusivity. As explained above, Global's argumisnbased instead on an inference that
the parties intended to extend such obligationsutdjin the operation of Section 15(d),
which speaks generally about extending the “sammastand conditions” of the Service
Agreement.

>" Ruffalo v. Transtech Serv. P'rs In@010 WL 3307487, at *10 (Del. Ch. Aug. 23,
2010).

*% In Re National Intergroup, Inc. Rights Plan Litigat, 1990 WL 92661, at *6 (Del.
Ch. July 3, 1990)see alsd-aw, Casson & Co. v. CranstpB75 A.2d 463, 466 (Del. Ch.
1977);Stemerman v. Ackermat84 A.2d 28, 34 (Del. Ch. 1962).
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render any part of the contract mere surplusayarid, “if possible, reconcile all the
provisions of the instrumenf® In that regard, “[tlhe meaning inferred from atjzailar
provision cannot control the meaning of the entgreement if such an inference
conflicts with the agreement's overall scheme anfit* Applying these principles, |
decline to adopt Global’s construction of Secti®&fd) for three reasons.

First, Global’s interpretation of Section 15(d) thle Service Agreement creates
irreconcilable conflicts with the parties’ otherreagments. The plain import of Section
18.4.4 of the LLC Agreement, quoted above, is america not be restricted from
obtaining processing services from wherever it wdnto upon the dissolution of

Alliance® But, under Global's interpretation of Section d)5(the exclusivity

*9 Kuhn Const., Inc. v. Diamond State Port Cog90 A.2d 393, 397 (Del. 2010).
% Elliott Assocs., L.P. v. Avatex Corjg15 A.2d 843, 854 (Del. 1998).

1 GMG Capital Invs., LLC v. Athenian Venture P’rsLIP. 36 A.3d 776, 779 (Del.
2012).

%2 Global never disputed the import of Section 18wih&n opposing expedition or in any
of its pre-trial or post-trial submissions. Duripgst-trial argument, Global argued for
the first time that Section 18.4.4 could be coresdrto apply only “upon consummation”
of the dissolution because the lack of processstrictions in Section 18.4.4 is triggered
“upon consummation of the sale or dissolution.” 39X 18.4.4. When questioned,
Global could not say whether (or not) the dissolutiof Alliance already had been
“consummated.” Post-Trial Oral Argument Tr. at(d6ly 18, 2014). The text of Section
18.4.4 is ambiguous whether the phrase “upon comstion” was intended to apply to a
“sale” or to both a “sale” and “dissolution.” Infil it significant that Section 18.4.4 does
not refer to a wind up period or condition its apgalion “upon consummation” of the

wind up process even though both the LLC Agreenamrd the Delaware Limited

Liability Company Act carefully distinguish betweem event of dissolution and the
wind up period. The LLC Agreement provides th&t]fon dissolution of [Alliance], the

Members shall wind up [Alliance]’s affairs in acdance with the Delaware Act.” JX 5
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obligations in Sections 2 and 6(a) would extend plas date of Alliance’s dissolution.
Similarly, Global’s interpretation is incompatiblgith Section 21.3.1(b) of the LLC
Agreement, which provides for a wind up period uphsasolution that requires the
“closing [of Alliance]'s business®® It is difficult to fathom how, as a practical rreat
one could close Alliance’s business while simultarsdy being required to continue
referring merchants to Alliance and processing Vatbbal exclusively until the very end
of the transition period contemplated by SectiofdL5

Similarly, Global's interpretation of Section 15(djeates a conflict with the
provision of the Contribution Agreement permitti@@merica to compete with Alliance
and solicit business from the Merchant Portfoliomphe earlier of the termination of the
Service Agreement or dissolution of Allian¥e. This provision would be negated if
Section 6(a) of the Service Agreement was extemggdnd January 31, 2014, when the
Service Agreement was terminated, because Sedt@mgénerally requires Comerica to
refer potential merchants to Alliance exclusiveady €redit card processing services.

Second, whether the Service Agreement is construsmlation or in conjunction
with the parties’ other agreements, | do not belithat the language at issue in Section

15(d) is unambiguous. The phrase “same terms anditoons” in Section 15(d) would

§ 21.3.1. The Delaware Act sets forth the circamses whereby “[a] limited liability
companyis dissolvedand its affairs shall be wound up.” D&l. C. 8§ 18-802 (emphasis
added). Thus, | construe Section 18.4.4 to applynuthe event of dissolution, which
occurred here on May 14, 2014.

%3 JX 5 § 21.3.1(b).

% See supraat 6-7.
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be extraneous if it was intended to extend the iBenAgreement (with the two
exceptions noted) in its entirety. That resultldduave been achieved simply by stating
that the parties “agree to extend this Agreemernittius, inclusion of the phrase “same
terms and conditions” in Section 15(d) may havenbieéended (as | believe it was) to
convey that some but not all of the terms and dad of the Service Agreement would
be extended if either party sought Services froenatner during the transition period.

Moreover, as discussed further below, the purpéseotion 15(d) is to allow the
parties to provide each other Services — a defiead — during a transition period. It is
illogical that the parties would chose to extendigattions unrelated to the provision of
Services indirectly through the general languag8extion 15(d), particularly when they
directly and expressly provided for the extensidnother obligations of this nature
beyond the termination of the Service Agreememtier places of the agreement but did
not do so in Sections 2 or 6(a).

For example, Sections 18(n) and (o), which genemabhibit either party from
recruiting the other party’s employees who providedvices to Alliance, expressly state
that those obligations shall remain in force “[digrthe term of this Agreement and for a
period of two (2) years thereafté.” Similarly, Section 20(d), which concerns the
ownership of Alliance’s proprietary and confidehiiaformation upon a division of the

Merchant Portfolio, states explicitly that “[tlheqvisions of this section shall survive

%5 JX 10 §§ 18(n)-(0).
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termination of this Agreement for a period of thyemrs.®® These provisions directly
and clearly delineate the intended post-terminatioration of obligations unrelated to
providing Services during the transition period amdmy view, undermine the notion
that the drafters of the Service Agreement intertdeeixtend the exclusivity obligations
in Sections 2 and 6(a) by operation of Section Jl5¢dich less that they intended to do
S0 in such a peculiar waye., that exclusivity would continue if, and only &nd only for
so long as, one party requests Services from tier oiuring the transition period.

Third, Global’'s construction cannot be squared witle evident purpose of
Section 15(d), which is to afford the parties aiquerof time after termination of the
Service Agreement to provide each other “transitissistance” so that, in the case of
Comerica, it can move its share of the Merchantfélar to a new processor and, in the
case of Global, it can establish a relationshighwaitnew financial institution to continue
processing its share of the Merchant Portfolicisé the term “transition assistance”
advisedly. Section 15, which has eight subsectianstled “TERM, TERMINATION,
AND TRANSITION ASSISTANCE.®*’ Subsection 15(d) is the only part of Section 15

that addresses the issue of transiffowhich Global readily concedéd.

% JX 10 § 20(d).

%" Unlike the LLC AgreementeeJX 5 § 24.3, the Service Agreement does not comtain
provision suggesting that captions may not be @f@epurposes of interpretation.

® The other seven subsections in Section 15 adthesgrm of the Service Agreement
(subsection a), when either party can terminate Sleevice Agreement before the
expiration of its term (subsections b, ¢ and g)taze obligations arising “prior to the
effective date of termination” (subsection e), agrtautomatic events of termination
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Global's interpretation of Section 15(d), in my wie would frustrate the
transitional purpose of Section 15(d). Duringlirihe parties testified that there are
essentially two methods by which Comerica can ttamsits share of the Merchant
Portfolio to a new processor, through a one-tiree, massemigration of data (the
preferred method) or piecemeal (either merchantabyehant or in groups of
merchantsy® The continued operation of the exclusivity obiigas, would impede both
of these methods because, among other things, drehgint Portfolio must be divided
before Comerica’'s share can be migrated to a newepsor and because of the
technological complexities of migrating data betwé&eo different processors who may
be (and in this case are) using different systeéms.

In the case of aan massenigration, the trial testimony convinces me it \Wbnot
be feasible to instantaneously finalize the sglinerchants and “flip the switch” to begin
processing with a new processor at the precise mbwileen the exclusivity obligations
would expire under Global’s interpretation of Sentil5(d),i.e., the earlier of such time
that neither party is providing any Services orudag 31, 2015. A piecemeal migration
is equally problematic. It necessarily contemmataving Comerica use two different

processors for some period of time but the continapplication of the exclusivity

(subsection f) and certain rebate obligations #olinfg to meet performance standards
(subsection h).

% Post-Trial Oral Argument Tr. at 21 (July 18, 2014)
" Trial Tr. at 138, 152.

1 Trial Tr. at 292—-93.
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obligations in Sections 2 and 6(a) would prevenim€nca from do so during the
transition period’?

In opposing expedition, Global readily acknowleddfeat “requiring Comerica to
use Global as its exclusive processor frustratearesition to Comerica’s new processing
venture” but claimed that this frustration would Hally consistent with the parties’

intention.”*

If it really was the parties’ intention to frugte Comerica’s ability to
transition to a new processor through the extensibmhe exclusivity obligations in
Sections 2 and 6(a), or otherwise, | would havesetqul to see some parol evidence from
the parties’ negotiations to support this asserfibriGlobal offered no such evidence at
trial.

For all the foregoing reasons, | reject Global'sistouction of Section 15(d). |
now turn to Comerica’s position.

As explained above, Comerica argues that the axdlsbligations in Sections 2
and 6(a) terminated on January 31, 2014, becausse ttwo provisions only apply

“[d]uring the term” of the Service Agreement, ahaittthis condition was simply one of

the “terms and conditions” of the Service Agreementhe logical extension of this

2 Trial Tr. at 138 (Chayt) (saying of a piecemeagration “The [exclusivity] restrictions
haven’t enabled us to do that.”).

3 Def.’s Opp’n to Mot. to Expedite at 19 (internalagations omitted).

™ Of course, if that really was the parties’ intentiit could have been achieved clearly
and directly by drafting Sections 2 and 6(a) to lapguring the term of the Service
Agreement and for a period of X years thereafge supraat 23-24.
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argument is that all of the provisions in the SegvAgreement limited in duration to
apply “during the term of this Agreement” becameoanatically inoperative when the
Service Agreement was terminated on January 314,28id were not extended during
the transition period.

Global points out that a number of provisions comtg the “during the term of
this Agreement” limitation are “necessary to pemioServices during the transition
period,” including provisions governing the partiase of each other's names and logos
on various documents (Sections 7(a)-(b)), cleaarrgngements with Card associations
(Section 13), cash advances (Section 14), insurgd@eetion 17) and access to debit card
settlement systems (Section 18(Kj).According to Global, “both parties have continued
to perform under and with the benefit of these &rand the “ability of the parties to
provide Services in the transition period dependstlee continued efficacy of these
provisions.”®
Global raises a valid point. Absent anything iatiieg a contrary intent, the same

phrase should be given the same meaning wheruged in different places in the same

contract’’ Thus, | do not agree with Comerica’s constructibithe Service Agreement

> Def.’s Pre-Trial Br. 26.

%1d. 27.

T Wilmington Trust Co. v. Pryo25 A.2d 685, 686 (Del. Ch. 1942) (“In the abseate
other explanatory language, the natural inferemicerefore, is that that word has the
same meaning throughout the sentence.”); 28 RicAatdbrd, Williston on Contractg
32:6 (“Generally, a word used by the parties in saese will be given the same meaning
throughout the contract in the absence of counilérgareasons.”); see also Medicis
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because it would lead to the illogical result tltatrtain provisions of the Service
Agreement necessary to perform Services during tthesition period would have
expired on January 31, 2014, and become inoperdtikiag the transition period.

In my opinion, based on all the considerations wised above, the most
reasonable and logical construction of Section JliEdhat the parties intended when
they used the phrase “same terms and conditionSegtion 15(d) to extend beyond the
termination of the Service Agreement those termd aonditions of the Service
Agreement necessary to perform the Services, if tHrat either party requests from the
other during the transition period, with the furthederstanding that either party could
request Servicea la carte and raise the fees they charge “to reflect comiakyc
reasonable market rate$.” Applying this construction, the exclusivity okdigpns in
Section 2 and 6(a) expired on January 31, 2014 et of the term of the Service
Agreement, and were not extended by operation dfti®@e 15(d), because those
obligations are not necessary to providing Servidesng the transition period and

because Sections 2 and 6(a) expressly state thsst tibligations apply only “[d]uring the

Pharm. Corp. v. Anacor Pharm., In@013 WL 4509652, at *7 (Del. Ch. Aug. 12, 2013)
(“In the absence of anything indicating a contranyent, it is a general rule of
construction that where the same word or phrasead on more than one occasion in the
same instrument, and in one instance its meanirdgfgite and clear and in another
instance it is susceptible of two meanings, thera presumption that the same meaning
was intended throughout such instrument.”) (citationitted);In re Mobilactive Media,
LLC, 2013 WL 297950, at *19 & n.211 (Del. Ch. Jan. 2B13) reargument denied
2013 WL 1900997 (Del. Ch. May 8, 2013) (same).

83X 10 § 15(d).
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term” of the Service Agreement. By contrast, thps®risions of the Service Agreement
that are necessary to a party’s ability to perfamy of the Services that the other party
has requested for the transition period were exeénand remain in place until the

transition period ends. This is the case evenpifaision contains the “during the term

of this Agreement” limitation, such as the ones Walohas identified, where such

provision is necessary to perform Services durggttansition period.

The foregoing construction is consistent, in mywigith the context and purpose
of Section 15(d), which is to afford both partié® topportunity to receive assistance
from the other in the form of Services for a linditeeriod of time so that they each can
transition out of the joint venture to new procegsiarrangements. Comerica can
transition its share of the Merchant Portfolio tonew processor while Global can
establish a relationship with a new financial mgion to continue to process its share of
the Merchant Portfolio. Equally significant, therégoing construction reconciles the
Service Agreement with each of the provisions ie thLC Agreement and the
Contribution Agreements, discussed ab6i@ecause Sections 2 and 6(a) of the Service
Agreement terminated on January 31, 2014, them® isonflict with Sections 18.4.4 or
21.3.1(b) of the LLC Agreement or the provision thie Contribution Agreements
terminating the non-competition obligations therein

Based on the foregoing, Comerica has establishedhie exclusivity obligations

in Sections 2 and 6(a) terminated on January 314,28nd that there are no restrictions in

"9 See supraat 22-23.
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the Service Agreement on Comerica’s ability to obf@ocessing services from entities
other than Global. Judgment will be entered primgidhese declaratioris.

C. Comerica’s Non-Competition Obligations

As part of Count Il, Comerica seeks a declaratioat t'[a]ll nhon-competition
obligations in the Contribution Agreements endedMay 14, 2014, due to Alliance’s
dissolution, and/or on January 31, 2014, with tlEmtnation of the Service
Agreement.’ As discussed above, although the various ContdbuiAgreements
contain slightly different phrasing, they each pdevthat Comerica’s obligations not to
compete end upon the earlier of the date of terminaf the LLC Agreement or the
dissolution of Alliancé? Global has not specifically opposed Comericatguest for
declaratory relief concerning the Contribution Agmeents. Because | have found that
the Service Agreement was terminated on January2814, | will enter judgment
declaring that the non-competition obligationshe Contribution Agreements ended on

that date.

8 The declarations contained in the implementing eéDrdaccompanying this
Memorandum Opinion address the parties’ contractedtionship, which was the
subject of Counts I-ll. These declarations do aadress issues outside of the parties’
contractual relationship, such as fiduciary obigad that may be owed to Alliance,
which have not been presented to the Court andhechw express no views.

81 This is the manner in which Comerica phrased tleslaration after trial in its
proposed form of order.

82 See supraat 6-7.
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IV. CONCLUSION
For the foregoing reasons, judgment is enteredam&ica’s favor on Counts |
and Il of the Verified Complaint. An implementin@rder accompanies this

Memorandum Opinion.
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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

COMERICA BANK, a Texas Banking
Association,

Plaintiff,
C.A. No. 9707-CB

V.

GLOBAL PAYMENTS DIRECT, INC., a
New York Corporation,

Defendant,
and
GLOBAL PAYMENTS COMERICA
ALLIANCE, L.L.C., a Delaware Limited
Liability Company,

Nominal Defendant.

N N S N N N N N N N N N N S N N N Name Noue”’

ORDER AND PARTIAL FINAL JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED this 21* day of July,
2014, for the reasons stated in my July 21, 2014 Memorandum Opinion, that:

il, Defined terms have the meaning set forth in the Memorandum Opinion.

2. Judgment is entered in favor of Comerica and against Global on Counts I
and II of the Verified Complaint.

3. The Service Agreement terminated on January 31, 2014.

4. Comerica properly dissolved Alliance on May 14, 2014.

5 All of Comerica’s exclusivity obligations under Sections 2 and 6(a) of the

Service Agreement to Alliance or Global ended on January 31, 2014, when the Service



Agreement terminated, and Comerica was thereafter entitled to refer its merchants to its
new processing venture and to purchase processing services from other merchant
processors.

6. All non-competition obligations in the Contribution Agreements ended on
January 31, 2014, with the termination of the Service Agreement.

7. There are no contractual restrictions on Comerica’s ability to obtain
processing services from entities other than Global.

8. Finding no just reason for delay, the Court, under Rule 54(b), directs the

entry of final judgment on Counts I and II of the Verified Complaint.

L}

Chancellor



	7-21-14 Memorandum Opinion C A  No  9707
	7-21-14 Order and Partial Final Judgment C A  No  9707

