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Dawn Locke, on behalf of minor appellant, KimbeRgth (“Foth”),
appealed the Superior Court’s July 26, 2012 findgment in favor of Foth
and minor appellee, John Barlow, III (“Barlow”), canhe March 2, 2012
Order granting Barlow’s motion to enforce the pestisettlement agreement
wherein Foth and Barlow would each receive $7,500. May 6, 2013, this
Court vacated the Superior Court’s Order enterimgl fjudgment and
remanded this matter for the purpose of holdingreoms’ settlement hearing
for Foth and Barlow. This Court’'s remand ordetexda

The parties agree that no minors’ settlement hgawtcturred.

Under 12Del. C. 8 3926 and Superior Court Civil Rule 133(c),

court approval is required before the settlememt lbacome

final. Therefore, the trial judge erred by issuiag order

entering final judgment and this matter must beaweaed for

the purpose of holding a minors’ settlement heafmgFoth

and John. The parties should present argumentengng the

proposed settlement’s relative fairness to the minand

evidence such as medical reports at the hearingg d@/not

reach Foth’'s argument regarding his attorney’s @uitth to

settle the matter because, absent the minorséswitit hearing,

no final settlement occurred.

Remand Decision

On remand, the Superior Court conducted a minoestiesnent
hearing on June 7, 2013 and considered testimany fvsoth minors and
their mothers, and reviewed the minors’ medicabrds. On July 8, 2013,

the Superior Court issued a Report on Remand iclwilisummarized the

evidence presented and determined that an equaiasivof the $15,000
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settlement proceeds between the minors is fair@asbnable. According to
the Superior Court, “the focus here must be on adrethe division of the

available funds is fair. This necessitates a caommpa of the injuries

suffered by each minor.”

After summarizing the minors’ medical records aedtimony, the
Superior Court stated that it “can find no sigrafit difference in which [the
minors’] respective injuries limit their activitiesf daily living.” The
Superior Court also stated that if it “were to dgard the settlement
agreement and instead decide the apportionment c@deaa slate, it would
award [Foth] $10,000 and [Barlow] $5,000.” Howeviere Superior Court
stated “the difference between the settlement dgoonent and the ‘clean
slate’ apportionment . . . is not so great as talee the 50-50 division unfair
or unreasonable.”

Settlements Generally

An attorney is deemed to possess general authordgt on behalf of

his client in the prosecution of an action for white has been retainédn

our system of representative litigation, “each yparust be bound by the

! Vance v. Irwin 619 A.2d 1163, 1165 (1993) (citifrans World Airlines v. Summa
Corp., 394 A.2d 241 (Del. Ch. 1978)).
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acts of his lawyer-agent.”Generally, competent adult clients are bound by
the acts of his or her lawyer-agent in such matsrsettlements.
Title 12, section 3926 and Superior Court Rule 133

However, when minors or otherwise legally-disableeksons are
involved as litigants in settlement negotiatiom® tourt’s role is increased
by statute, and its authority is paramount. Tiffe section 3926, states:

No person dealing with the receiver of a minor athwa

guardian of a person with a disability shall batet to rely on

the authority of such receiver or guardian to:

(1) Release claims;

(2) Settle tort claims; or

(3) Convey title to real property without prior
court approval of such att.

Under the terms of the statute, it is appareritdahg settlement of tort
claims reached on behalf of a minor-litigant oreottise legally-disabled
person must be first approved by the court in otdebe binding. The
purpose of this requirement is to protect the miiiant’s interests and to
ensure that a settlement made in the name of arngrmoth equitable and
just.

In order to accomplish the purpose of title 12tisec3926, Delaware

courts have adopted rules prescribing the procgsgich court approval of

zld. (citing Gebhart v. Ernest DiSabatino & Sons, 264 A.2d 157, 160 (Del. 1970)).
Id.
% Del. Code Ann. tit. 12, § 3926.



settlements is to be achieved where minors andlyedigabled persons are

litigants.

In this case, which originated in thel&®wvare Superior Court,

Delaware Superior Court Civil Rule 133 applies.afltule states:

(@)

(b)

(©)

In a settlement of a single-transaction matterragisut

of a tort claim for a disabled person, the Courynma its

discretion, enter an order

(1) approving the settlement;

(2) approving the disbursement of funds for the
payment of the expenses of prosecuting the tort
claim, subrogation claims and unpaid obligations
of the disabled person associated with the tort
claim;

(3) appointing a guardian of the property of the
disabled person to be derived from the settlement;
and

(4) approving the deposit of the disabled person's
funds in a bank or trust company.

Upon entry of an order pursuant to subsection (a),

jurisdiction shall be transferred to the Court dfa@cery

for administration of the guardianship pursuant to

Chapter 39, Title 12 of the Delaware Code.

A petition to authorize settlement of a tort claior a

disabled person shall be accompanied by medicaltsep

or other evidence satisfactory to the Court andthm

absence of such evidence, the Court may require ora
testimony. Such petitions shall be heard in opaurtc
with the disabled person present, unless otherwise
ordered.

® Super. Ct. Civ. R. 133.See alsoDel. Ch. Ct. R. 185 (b) (stating, “A petition to
authorize settlement of a tort claim for an injurashor shall be accompanied by medical
reports or other evidence satisfactory to the Cand, in the absence of such evidence,
the Court may require oral testimony. Such petgishall be heard in open court, with
the minor present, unless otherwise ordered.”).
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Settlement Approval Process

Superior Court Rule 133 must be readoari materiawith title 12,
section 3926 of the Delaware Code. All single$etion settlements of
tort claims involving minor or otherwise legallysdibled litigants require
prior court authorization in order to be bindfhgn such cases, therefore,
two distinct steps must be taken: first, the &igg must petition the court to
authorize the settlemehgnd second, medical or other evidence, satisfactor
to the court, must be heard in open c8uithe minor or otherwise legally-
disabled person(s) should be present, unless agepsdered.

After a hearing is held, the court has two altevest it may either
approve or reject the settlement petition. Whepraygng the petition, the
court should enter an order which (1) authorizes #ettlement} (2)
approves the proper disbursement of fulid8) appoints a guardian of the
property;”> and (4) approves the deposit of the minor or etfser legally-
disabled person’s funds in a bank or trust companypon the entrance of

an order approving a settlement under Superior tGule 133, the Superior

® Del. Code Ann. tit. 12, § 3926 (b)-(c).
" Del. Code Ann. tit. 12, § 3926 (b)-(c).
’;Super. Ct. Civ. R. 133(c).
Id.

19 Syper. Ct. Civ. R. 133(a)(1).

1 Super. Ct. Civ. R. 133(a)(2).

12 Syper. Ct. Civ. R. 133(a)(3).

13 Super. Ct. Civ. R. 133(a)(4).



Court will transfer jurisdiction of the matter tioet Court of Chancery, which

will administer the guardianship or provide suchestrelief as deemed just,

proper, and equitablé. Those procedures were not followed in this case.
Settlement Approval Not Settlement Enforcement

In our order of remand, this Court specifically reded the Superior
Court and the parties of the statutory provisioat tho person dealing with
the “receiver of a minor” can rely upon the recew@uthority to settle tort
claims without first seeking court approvalThat is why our remand order
also stated: “We do not reach Foth’'s argumentrog@ his attorney’s
authority to settle the matter because, absenmnthers’ settlement hearing,
no final settlement occurred.”

Unfortunately, in this case, the Superior Courd diot focus on
whether to approve the settlement. Instead, tegtthe “focus must be on
[whether] the division of the available funds ifirfa i.e, enforcing the
settlement agreement. The Superior Court conclitdenpinion by stating
that if it “were to disregard the settlement agreetrand instead decide the
apportionment on a clean slate, it would award KarhbFoth $10,000 and

John Barlow $5,000.”

14 Super. Ct. Civ. R. 133(b)Jane Doe 30's Mother v. Bradle$4 A.3d 379, 400-01
(2012).
!> Del. Code Ann. tit. 12, § 3926.



Title 12, section 3926 mandates that court appr@faa minor
settlementalways starts with a “clean slate” by providing that nergon
dealing with the receiver of a minor can rely upla receiver’s authority to
settle tort claims. The statute requires an inddeet judicial determination
about whether the settlement agreement for a nsgnould be approved and
specifically rejects the concept that such an ages# can be specifically
enforced if the court has reservations. In thisecdhe record reflects that
the Superior Court did not make an independentrch@tation because the
Superior Court stated that, if it disregarded th#lement agreement and
started on a “clean slate,” it would have awardeth$10,000 instead of the
$7,500 in the settlement agreement.

Conclusion

The judgment of the Superior Court is reversedhis Tmatter is

remanded for further proceedings in accordance tiith 12, section 3926

and Superior Court Civil Rule 133. Jurisdictiomd retained.



