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STEELE, Chief Justice:



This is an appeal from the Court of Chancery’s disal of a class action
complaint challenging the merger of a limited parghip with its general partner’s
controller. The plaintiff limited partner's commpta alleges that the general
partner, its controller, and its directors tooki@ts during and preceding the
merger negotiations that breached the contractutiesl the limited partnership
agreement imposed. The limited partnership agraemeplaces common law
fiduciary duties with a contractually adopted ficrg duty of subjective good
faith and deems this contractual duty to be satisii a committee of independent
directors grants “Special Approval’ to a transactiso long as the independent
directors themselves act with subjective good faithWe conclude that the
plaintiff's allegations that the independent dimestfailed to negotiate effectively
do not permit a reasonable inference that the ielégnt directors breached their
duty to act with subjective good faith, and therefeve AFFIRM the Court of

Chancery’s dismissal of the complaint.



|. FACTUAL AND PROCEDURAL BACKGROUND*

A. The Parties

This dispute stems from the unit-for-unit exchairftpee Merger) by which
Vanguard Natural Resources, LLC (Vanguard) acquihed outstanding limited
partnership units of Encore Energy Partners LP @Bncor the Partnership).
Before the Merger, Encore was a publicly tradecal@ale limited partnership that
acquired, developed, and exploited onshore oilraatdral gas fields in the United
States. The Second Amended and Restated Agreemkeimited Partnership (the
LPA) created Encore’s governance structure. Rfalilliam Allen held Encore
common units from Encore’s announcement of the kEledffer until the Merger
closed. Allen represents a class consisting ofoEe similarly situated
unaffiliated common unitholders.

Encore’s general partner is Encore Energy Par@é&+.LC (Encore GP), a
Delaware limited liability company. Scott W. SmifRichard A. Robert, Douglas
Pence, W. Timothy Hauss, David Baggett, John Ekstat and Martin G. White
served on Encore GP’s Board of Directors (the Em&ward) at all relevant times.

Baggett, Jackson, and White are independent dieetad comprised the Encore

! Unless otherwise stated, these facts are drawm ffwe plaintiff's Verified Consolidated
Second Amended Class Action Complaint (the Complathe Vanguard Natural Resources,
LLC & Encore Energy Partners LP, Joint Proxy StaetfiProspectus (Schedule 14A) (Nov. 10,
2011) (the Proxy Statement), and the Vice Chancelldemorandum Opinionin re Encore
Energy Partners LP Unitholder Litigatior2012 WL 3792997 (Del. Ch. Aug. 31, 2012).
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Board’'s Conflicts Committee. Directors Smith, Rdbd’ence, and Hauss are
Vanguard employees. Vanguard, Encore GP, and nicere& Board members are
the Defendants in this action.

B. Vanguard Acquires an Interest in Encore and Encokakes
Pessimistic Disclosurés

In late 2010, Vanguard acquired Encore GP and 46%noore’s common
units from a third party. As a result of this transaction, four Encore Boar

members affiliated with the third party resignedg &anguard replaced them with

2 Allen argues that the Vice Chancellor erroneousipisidered information disclosed in the
Proxy Statement when evaluating Defendants’ matodismiss. Generally, a judge should not
consider matters outside of the pleadings whenuhes on a Court of Chancery Rule 12(b)(6)
motion. Vanderbilt Income & Growth Assocs., L.L.C. v. Aa/itMB Managers, In¢.691 A.2d
609, 612 (Del. 1996) (citingn re Santa Fe Pac. Corp. S’holder Litidh69 A.2d 59, 68 (Del.
1995)). A judge may consider documents outsidin@fpleadings only when: (1) the document
is integral to a plaintiff's claim and incorporatéd the complaint or (2) the document is not
being relied upon to prove the truth of its condentl. at 613(citing Santa Fe 669 A.2d at 69—
70).

Here, the Proxy Statement is integral to the Camplbecause Allen quotes from and
cites the Proxy Statement almost exclusively in imgakis allegations regarding the Merger
negotiation process and Vanguard's motivationsttier transaction.SeeApp. to Opening Br.
A446-50 (relying on the Proxy Statement for itegdltions);see also Orman v. Cullmaii94
A.2d 5, 16 (Del. Ch. 2002) (holding that a proxgtement was “integral to [a] complaint as it
[was] the source for the merger-related facts ad pi the complaint”). Having premised his
factual allegations squarely on the Proxy Statemalin cannot fairly, even at the pleading
stage, ask a court to draw inferences contradictivgg Proxy Statement unless he pleads
nonconclusory contradictory factén re Synthes, Inc. S’holder Litigh0 A.3d 1022, 1026 (Del.
Ch. 2012) (citations omitted). This case is unlikere Santa Fe Pacific Corp. Shareholder
Litigation, where the plaintiff relied upon a proxy statemét disclosure claims but not for
other merger-related claims. 669 A.2d at 69—7@reHin contrast, Allen only pleads that the
Defendants breached their duties under the LPA r@hds upon the Proxy Statement for
substantive factual allegations. Therefore theeM@hancellor properly considered the Proxy
Statement.

% vanguard’s wholly owned subsidiary, Vanguard Naku®as, LLC, actually held the Encore
units and Encore GP interest. For simplicity, wi# vefer to Vanguard as if it were the direct
owner of the Encore units and Encore GP interest& remainder of this Opinion.
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Smith, Robert, Pence, and Hauss. Encore GP appo8rhith and Robert as CEO
and CFO, respectively. Vanguard’s acquisition eduanalysts to speculate that
Vanguard planned to acquire the remaining Encorenoon units. Encore GP,
however, issued a press release on January 3,(#@LJanuary Release), in which
Smith stated: “We are excited about this acquisiaad the prospect of managing
a great set of assets for the long-term benefithef Encore unitholders.” The
Complaint alleges that the January Release strangiiied that Vanguard had no
plans to buy the remaining Encore units. Althotiggr January Release contained
no other material information and no other Encgeedic news
contemporaneously occurred, Encore’s common undpped 8.2% that week on
a market-adjusted basis.

The Complaint alleges that other statements alstifjjuan inference that
Vanguard intentionally depressed Encore’s unitgpbefore proposing the Merger.
In February 2011, Encore issued its fourth-quamsults for 2010 and provided
earnings guidance for 2011 (the February Releas&lthough Encore’s 2010
fourth-quarter earnings exceeded analysts’ prexfisti Encore’s 2011 forecasts

were downbeat. Encore predicted that 2011 oilgasdproduction would be lower



than analysts’ expectatiofisAs it turned out, Encore’s actual production dgri
2011’s first three quarters exceeded the FebruatgaRe’s projectiors.

The February Release also stated that Encore GiRquao triple its capital
expenditures. As a result, the February Releaserdst that Encore would cut
distributions to its unitholders to $1.80-$1.85 pemit. These projected
distributions were lower than analysts’ expectai@nd represented the lowest
level of distributions since Encore’s initial pubbffering® During the next two
days, Encore’s common units fell 5.3% on a markiptisted basis. In Encore’s
May 10, 2011 earnings call, CFO Robert emphasibhedl the increased capital
expenditures would provide long-term value to unidlers at the expense of near-
term distributions. Because of the proposed Me(decussednfra), this long-
term value would flow to Vanguard itself.

Based on these actions, Allen alleges that Encameit price at the time
Vanguard proposed the Merger reflected “negatiessure from disclosures that
were inaccurate and reflected value-depressivesipsliadopted by Vanguard in

the months leading up to the [Merger proposal].”

* Encore projected that it would produce 7930—83&@dhs of oil equivalent per day (BOE/D) in
2011.

® Encore actually produced 8463, 8534, and 8991 BOdiiring 2011’s first three quarters,
respectively.

® Specifically, Encore planned to increase capitaleaditures to between $19.5 million and
$21.0 million, which was significantly higher th&re $6.2 million Encore spent in 2010.
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C. Vanguard Offers to Acquire Encore’s Remaining Comma&Jnits

While Encore GP was making the allegedly value-eegfing disclosures,
Vanguard was planning to propose the Merger, witiohd been considering since
late 2010. After Vanguard acquired its interestBncore and Encore GP,
Vanguard’s management continued to study the patesftects of combining the
companies and discussed that possibility with Vand's board of directors.
Vanguard’s management “continued to believe thatoabination” of the
companies was desirable, but indicated that madkeditions and Vanguard’s and
Encore’s relative trading prices were “not condecito completing a business
combination.” As a result, they continued monngrmarket conditions.

On March 24, 2011, when Encore’s unit price closedr a two-week low
relative to Vanguard’s unit price, Vanguard annashds initial Merger offer.
Vanguard proposed to convert each Encore commonimtoi 0.72 Vanguard
common units. Based on Vanguard’s closing price thay, the Merger offer
implied that each Encore unit was worth $23.20—29@0premium to Encore’s
preannouncement closing priceThe announcement also indicated that Vanguard
would not consider selling its Encore or Encore i@iérests to a third party and
that it would not condition the Merger on a vote ttye majority of Encore’s

unaffiliated unitholders. The Proxy Statement em®s that this foreclosed the

" Encore units closed at $23.15 on March 24, 2011.
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possibility that the Encore Conflicts Committee tib conduct a meaningful
auction” for Encore. Accordingly, the Conflicts @mittee represented the sole
procedural protection for Encore’s unaffiliatedthoiders.

D. The Encore Board Delegates Authority to its ConfBcCommittee and
the Conflicts Committee Negotiates with Vanguard

Because a majority of the Encore Board members Wanguard employees
and Vanguard owned Encore GP and 46% of Encorersymm units, the Encore
Board delegated authority to its Conflicts Comnaitte “study, review, evaluate,
and negotiate” the proposed Merger terms, retailependent advisors, decide
whether the proposal, an alternative, or neithetioopwere advisable, and
recommend the proposal to the Encore Board if gp@ate. Smith had previously
advised the Conflicts Committee that Vanguard mighipose a merger and
recommended that the Conflicts Committee considegaging independent
advisors. The Conflicts Committee selected Bradle®eGiuliani LLP and
Richards, Layton & Finger, P.A., as its legal advss and Jefferies & Company,
Inc., as its financial advisor.

Over the next several days, the Conflicts Committesmbers negotiated
amended indemnification agreements with Encore @PEmcore after consulting
with Bracewell & Giuliani. They proceeded to negté standstill and
confidentiality agreements with Vanguard. Aftemaeting these matters, the

Conflicts Committee commenced six weeks of dugeliice. Allen conceded that
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the Conflicts Committee informed itself of relevdatts, including the allegedly
value-depressive disclosures and the companiegivelunit price$.

On June 15, 2011, the Conflicts Committee resporidédanguard’s offer
by proposing a 1:0.75 exchange ratio, which wa3%.higher than Vanguard’s
opening offer. The Proxy Statement indicates it Conflicts Committee
members made this counteroffer because they bdli¢aaguard would not agree
to an exchange ratio that would dilute Vanguardssridbutable cash flow per unit,
an important metric for master limited partnershid3uring the period between
Vanguard’'s offer and the Conflicts Committee’s m@ms®, however, Vanguard
units had experienced a company-specific price.dap a result, the counteroffer
now represented a 9.1% discount to Vanguard’'s ogemffer. Vanguard
countered with a 1:0.74 offer, but it finally agdet the Conflicts Committee’s
1:0.75 exchange ratio.

In connection with the Merger, Jefferies renderddianess opinion stating

that the Merger’s terms were financially fairThe valuation metrics in Jefferies’s

8 Allen explicitly conceded before the Vice Chanoethat the Conflicts Committee knew of the
disclosures and the relative unit prices of Vanduand Encore.See In re Encore Energy P’rs
LP Unitholder Litig, 2012 WL 3792997, at *4 n.20 (Del. Ch. Aug. 3112p(citations omitted).

° As the Vice Chancellor noted, the Proxy Statenmimnonsistently describes the extent of
Jefferies’s advice to the Conflicts Committekd. at *4 n.18. Although the Proxy Statement
indicates that the Conflicts Committee met withfeaés before making its counteroffer,
Jefferies’s fairness opinion states that “we weoé nequested to and did not provide advice
concerning the structure, the determination of $pecific [e]xchange [r]atio, or any other
aspects of the Merger, or to provide services othan the delivery of this opinion.” App. to
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opinion, however, indicated that the Conflicts Cate’'s 1:0.75 opening
counteroffer was below the midpoint of the averagj@ation range reflected in the
fairness opinion. Allen asserts that industry-dpeealuation methods (the “net
asset value” analysis Vanguard’s financial advissed and an “enterprise value to
standardized measure” analysis) reveal a fair vadunge higher than the final
Merger’'s exchange ratio.

On July 10, 2011, after reviewing Jefferies’s faga opinion and consulting
with its legal advisors, the Conflicts Committeeanmously approved the Merger
and recommended it to the Encore Board, which in &pproved the Merger and
submitted it to the unitholders. Vanguard's trgdprice on the last trading day
before the Encore Board approved the Merger impdiechluation of $21.94 per
Encore unit, below the implied valuation in Vangliaroriginal offer. Based on
Vanguard’s pre-Merger quarterly distribution prajens, Encore’s unitholders
would initially receive lower distributions afterx@&hanging their units for
Vanguard units than they would have received hagly themained Encore

unitholders.

Opening Br. A435. We must draw all reasonablererfees in Allen’s favor when considering a
motion to dismiss under Court of Chancery Rule Y(®(h Central Mortgage Co. v. Morgan
Stanley Mortgage Capital Holdings LL.@7 A.3d 531, 535 (Del. 2011) (citifgavor, Inc. v.
FMR Corp, 812 A.2d 894, 896-97 (Del. 2002)), and thereftoethe purposes of this Opinion,
we conclude that Jefferies’s advice was limitedgddairness opinion.
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E. Encore’s Unitholders Approve the Merger and the Treaction Closes

On November 30, 2011, a majority of Encore’s urdeos (including
Vanguard as a 46% unitholder) approved the Mergerspecial meeting. When
the Merger closed on December 1, 2011, the exchaigeimplied a valuation of
Encore at $20.82 per unit—again below Vanguardggimal offer.

F. Procedural History

This litigation began in April 2011, shortly aftslanguard made its initial
acquisition proposal. Allen and another plaintitéd the operative Complaint on
December 28, 2011, after the unitholders’ speciakting that approved the
Merger. The Complaint alleged that the Defenddm&sached their contractual
duties to the class members by proposing, approvamgl consummating a
transaction that was unfair, unreasonable, and rtaide in bad faith. The
Defendants moved to dismiss all of Allen’s clainasd the Vice Chancellor
granted their motion in his Memorandum OpinfOnAllen appeals from the Vice

Chancellor’s order dismissing his Complaint.

91n re Encore Energy P’rs LP Unitholder Litigr012 WL 3792997 (Del. Ch. Aug. 31, 2012).
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1. STANDARD OF REVIEW

We reviewde novothe Vice Chancellor's decision to grant a motion to
dismiss under Court of Chancery Rule 12(bj{6)When reviewing a motion to
dismiss, we accept all well-pleaded allegationdras and draw all reasonable
inferences in the plaintiff's favdf. We will only dismiss a plaintiff's claims if we
conclude that the plaintiff would not be entitledrelief under any set of provable
facts supporting his claind. We do not, however, credit conclusory allegations
that are unsupported by specific facts or draw asweable inferences in the
plaintiff's favor*

[1l. ANALYSIS

A. What Contractual Standards Apply to the Defendants?

This Opinion is the latest in a series of casesolinmg conflicted
transactions in the master limited partnership extit Although the limited

partnership agreements in these cases containasipibvisions, those facial

X In re General Motors (Hughes) S’holder Litigg97 A.2d 162, 167—68 (Del. 2006) (citing
Malpiede v. Townsqry80 A.2d 1075, 1082 (Del. 2001)).

121d. at 168 (citingMalpiede 780 A.2d at 1082).

13 Gantler v. Stephen®65 A.2d 695, 703 (Del. 2009) (citifeldman v. Cutaia951 A.2d 727,
731 (Del. 2008)).

1d. at 704 (citingGeneral Motors897 A.2d at 168).

15 E.g, Gerber v. Enter. Prods. Hidgs., LL.67 A.3d 400 (Del. 2013Norton v. K-Sea Transp.
P'rs L.P, 67 A.3d 354 (Del. 2013Brinckerhoff v. Enbridge Energy Cd&67 A.3d 369 (Del.
2013).
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similarities can conceal significant differencesween the limited partnership
agreements. This is understandable because thawérel Revised Uniform
Limited Partnership Act (DRULPA) is intended to givmaximum effect to the
principle of freedom of contract® Therefore, we begin our analysis by
examining what duties the Defendants owe to Ensdneiited partners under this
LPA’s precise language.

Under the DRULPA, a limited partnership agreemerty rfiexpand[] or
restrict[] or eliminate[]” any fiduciary duties aagner or other person owes to a
limited partnership, another partner, or other @ersprovided that the partnership
agreement may not eliminate the implied contractwalenant of good faith and
fair dealing.?” The LPA’s drafters took advantage of DRULPA'sxfhlity in
Section 7.9(e), which provides:

Except as expressly set forth in [the LPAgither[Encore GR nor

any other Indemnitee shall have any duties or liaé$, including

fiduciary duties, to the Partnership or any Limitédrtner. . . and the

provisions of [the LPA], to the extent that thegtrect, eliminate or
otherwise modify the duties and liabilities, indlugl fiduciary duties,

of [Encore GP] or any other Indemnitee otherwisistarg at law or in

equity, are agreed by the Partners to replace stloér duties and
liabilities of [Encore GP] or such other Indemnitée

186 Del. C.§ 17-1101(c).

176 Del. C.§17-1101(d). Allen does not appeal from the Vicea@tellor's dismissal of his
implied covenant of good faith and fair dealingria

18 App. to Opening Br. A85 (emphasis added).
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As the Vice Chancellor held, this provision indestthat Encore GP and each
Indemnitee only owe the fiduciary duties expresisethe LPA, they do not owe
common law fiduciary dutieS. The LPA defines “Indemnitee” to include “any
Person who is or was an Affiliate of [Encore GF).”In turn, the LPA defines
“Affiliate” to mean:

[W]ith respect to any Person, any other Person thegctly or

indirectly through one or more intermediaries colstris controlled

by or is under common control with, the Personuegtion. As used

herein, the term “control” means the possessiamctior indirect, of

the power to direct or cause the direction of thenagement and

policies of a Person, whether through ownershipating securities,

by contract or otherwise.

This definition encompasses the Encore Board mesnldro possess the power to

1n re Encore Energy P’rs LP Unitholder Litig2012 WL 3792997, at *8 (Del. Ch. Aug. 31,
2012);see also Lonergan v. EPE Hldgs., LL%CA.3d 1008, 1017 (Del. Ch. 2010) (construing a
similar provision).

20 App. to Opening Br. A29. The LPA defines “Persaa”include entities.Id. at A34. The
LPA’s entire definition of Indemnitee includes:

(a) [Encore GP], (b) any Departing General Partf@rany Person who is or was
an Affiliate of [Encore GP] or any Departing Gerldrartner, (d) any Person who
is or was a member, partner, director, officerudidry or trustee of any Group
Member, [Encore GP] or any Departing General Partneany Affiliate of any
Group Member, [Encore GP] or any Departing GenPBiatner, (e) any Person
who is or was serving at the request of [Encore @Pany Departing General
Partner or any Affiliate of [Encore GP] or any Deapay General Partner as an
officer, director, member, partner, fiduciary ardtee of another Person; provided
that a Person shall not be an Indemnitee by reasgroviding, on a fee-for-
services basis, trustee, fiduciary or custodialtises, and (f) any Person [Encore
GP] designates as an “Indemnitee” for purposeshef [PA].

Id.
211d. at A22.
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control Encore GP by virtue of their positions. cBase Vanguard controls Encore
GP through its ownership interest, Vanguard alsmes within the definition of
“Affiliate.” Therefore, Section 7.9(e) appliesatl Defendants.

The LPA creates a contractual duty that replacescommon law fiduciary
duties Section 7.9(e) eliminates. Section 7.9@guires that when Encore GP
“makes a determination or takes or declines to takeother action, or any of its
Affiliates causes it to do so,” in its capacitytscore’s general partner, Encore GP
and its Affiliates shall “make such determinationtake or decline to take such
other action in good faitl® Section 14.2(a) requires Encore GP to consentr®ef
Encore can merge with another enfity. Therefore, when “determinfing] to
consent” to a merger, Encore GP and its Affiliatesst act in accordance with the
LPA’s contractual duty of good faiff. The LPA defines “good faith” as a
“belie[f] that the determination or other action iis the best interests of the

Partnership® Unlike the contractual duty of good faith Morton v. K-Sea

221d. at A84.
231d. at A106.

24 While Section 14.2(a) allows Encore GP declineto consent to a merger “free of any
fiduciary duty or obligation whatsoever to the Rarship,” that provision does not apply when
Encore GRaffirmativelyconsents to a mergeld. at A106—-07see also In re Atlas Energy Res.,
LLC, 2010 WL 4273122, at *13 (Del. Ch. Oct. 28, 20{&)ncluding that an LLC agreement
that provided that a board of directors could dhectio consent to a merger “free of any fiduciary
duty” continued to subject the board of directaratcontractual duty if they chose to approve a
merger).

25 App. to Opening Br. A84.
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Transportation Partners L.Pthis LPA does not requireraasonablebelief

Finally, Section 7.8(a) exculpates Indemniteesr “fosses sustained or
liabilities incurred as a result of any act or ases of an Indemnitee” unless a
court enters a judgment determining that “the Incdié®e acted irbad faith or
engaged in fraud, willful misconduct or, in the €ad a criminal matter, acted with
knowledge that the Indemnitee’s conduct was crihdiffa The LPA does not
define “bad faith.”

B. The LPA’s Provisions Governing Conflicts of Interes

LPA Section 7.9(a) establishes four “safe harbdhsit the Defendants can
use to discharge their contractual duty of goodhfavhen confronted with a
conflict of interest® Section 7.9(a) provides, in relevant part:

Unless otherwise expressly provided ..., whenexepotential

conflict of interest exists or arises between [ERCGP] or any of its

Affiliates, on the one hand, and the Partnership,[or] any Partner

..., on the other, any resolution or courseatioa by [Encore GP]

or its Affiliates in respect of such conflict of tevest shall be

permitted and deemed approved by all Partners, sl not

constitute a breach of this Agreement ... or my duty stated or
implied by law or equity, if the resolution or ceer of action in

26 Compare Norton v. K-Sea Transp. P'rs L..B7 A.3d 354, 361 & n.34 (Del. 2013) (emphasis
omitted) (citations omitted) (noting that the liedt partnership agreement permitted the general
partner to make any decision under the limitednemsghip agreement’s authority “so long as
such action is reasonably believed by [the genmaether] to be in, or not inconsistent with, the
best interests of the [p]artnershipWith App. to Opening Br. A84 (requiring only a “belieffjat

the determination or other action is in the bewragsts of the Partnership”).

27 App. to Opening Br. A83 (emphasis added).

8 K-Sea 67 A.3d at 364—65 (construing a similar provisisna permissive safe harbor).
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respect of such conflict of interest is (i) apprvey Special
Approval, (i) approved by the vote of a majority the Common
Units (excluding Common Units owned by [Encore GId its
Affiliates), (iii) on terms no less favorable toetHPartnership than
those generally being provided to or available fromrelated third
parties or (iv) fair and reasonable to the Partnprs. . . If Special
Approval is sought, then it shall be presumed thatmaking its
decision, the Conflicts Committee acted in goothfai . [and] in any
proceeding brought by any Limited Partner .. .tlee Partnership
challenging such approvahe Person bringing or prosecuting such
proceeding shall have the burden of overcoming such

presumption. . 2

The LPA defines “Special Approval”’ as “approval &ynajority of the members of
the Conflicts Committee acting in good faitll."Therefore, under Section 7.9(a), if
the Conflicts Committee approves a transaction uinothe Special Approval
process, the LPA deems the transaction approvedieechs that Encore GP and
its Affiliates did not breach their duties undeethPA, or any other duty they
might owe. A plaintiff is free to argue that ther@licts Committee did not
approve a transaction in accordance with its cohied duty of good faith,
meaning that the Conflicts Committee failed to gr&pecial Approval.” But, the

plaintiff must rebut the presumption created byti®ac7.9(a)—that the Conflicts

29 App. to Opening Br. A83-84 (emphasis added).
%01d. at A37. The LPA’s definition of “good faith” in $don 7.9(b) applies “for purposes of

[the LPA],” so “good faith” as used in the Specigiproval definition means Section 7.9(b)’s
contractual duty of good faith.
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Committee members acted in good faith when theymsl the transactioft.
Notwithstanding this elaborate structure, Defemslasuggest that Section
7.10(b) creates a more generally applicable coivdysresumption that they acted
in good faith when they rely on a fairness opini@ection 7.10(b) provides:
[Encore GP] may consult with . . . investment baske . selected by
it, and any act taken or omitted to be taken iranele upon the advice
or opinion ... of such Persons as to matters {gatcore GP]
reasonably believes to be within such Person’sgssibnal or expert
competence shall be conclusively presumed to haen lwone or
omitted in good faith and in accordance with sud¥ie or opinior?
This provision is substantively identical to theeowe construed irGerber v.
Enterprise Products Holdings, LLE&. We interpreted this language @Gerberto
entitle the general partner to a conclusive presiomghat it had discharged its

contractual duty of good faith if it took or failéd take action in reliance on the

investment banker's opinion and “reasonably be[@fethat rendering the

31 This provision differs from the limited partnershagreement we examined KaSea which

did not explicitly require the independent comnattaembers to act in good faith when granting
Special Approval and did not create a rebuttabésymption of good faithK-Sea 67 A.3d at
362—-63;but see Gerber v. EPE Hldgs., L1 2013 WL 209658, at *7 (Del. Ch. Jan. 18, 2013)
(concluding that a contractual duty of good faitiginh extend to an independent committee’s
actions when purporting to grant “Special Approvaditwithstanding the absence of an express
“good faith” requirement).

32 App. to Opening Br. A85.

33 Gerber v. Enter. Prods. Hidgs., LL.67 A.3d 400, 418-21 (Del. 2013) (holding thainaited
partnership agreement created a conclusive presumptat a general partner had met its
contractual duty to act in good faith, but clanifyithat the provision did not bar a claim under
the implied covenant of good faith and fair dedjjrspe also K-Se&7 A.3d at 367—68 (holding
that an appropriate fairness opinion from an inwesit banker satisfied the general partner’s
“contractual duty to exercise its discretion inoglofaith,” as the limited partnership agreement
defined the term).
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opinion was within the investment banker’s profesai or expert competentcé.

Allen argues that LPA Section 7.9(a)’s safe hadyeates only aebuttable
presumption of good faith when Encore resolvesrdlico of interest. Therefore,
he claims that Section 7.10(b)’'s generally appleaimnclusivepresumption of
good faith does not apply to conflict-of-interestnsactions, which the specific
safe harbor provision in Section 7.9(a) goveérsNe need not reach this issue,
however, if we conclude that Allen has not pleadacts indicating that the
Defendants breached their contractual duty of gadtl. Therefore we begin by
inquiring whether Allen has pleaded facts thatwalles reasonably to infer that
Defendants breached their contractual duty.

C. What is Required to Plead a Breach of the LPA’s Gactual Duty of
Good Faith?

To determine whether Allen has pleaded that theeants breached the
LPA’s contractual duty of good faith, we must fiestalyze what standard the LPA

iImposes. We construe limited partnership agreesnantaccordance with their

3 See Gerber67 A.3d at 419 (construing a similar provisionetatitle a general partner to a
conclusive presumption that its contractual dutyodd faith had been satisfied “if [it] rel[ies]

upon the opinion of a qualified expert advisorR:Sea 67 A.3d at 366—68 (holding that a
general partner satisfied its contractual dutyaddyfaith by relying on a fairness opinion from a
competent expert). Whil&erber and K-Seaused the words “qualified” and “competent” to
describe the expert, the expert's competence evaat only insofar as it allows the general
partner to form a reasonable belief that the expegtialified to render the opinion.

% See Brinckerhoff v. El Paso Pipeline GP @®.A. No. 7141, at 11, 20-21, 53-55 (Del. Ch.
Oct. 26, 2012) (TRANSCRIPT) (concluding that a gaheonclusive presumption of good faith

did not apply when a limited partnership agreenwaated a rebuttable presumption of good
faith applicable to conflict transactions).
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terms in order to give effect to the parties’ int®n When interpreting limited
partnership agreements, we give words their plaganmg unless it appears that
the parties intended a special meariing.We construe limited partnership
agreements as a whole and give effect to everyigoov if it is reasonably
possible to do s&

The LPA’s contractual duty requires a “belie[f] tthe determination or
other action is in the best interests of the Pastnp.” Black's Law Dictionary
definesbelieveas “[t]o feel certain about the truth of; to accapttrue,” whereas it
definesreasonably believas “[tJo believe (a given fact or combination otts)
under circumstances in which a reasonable persaidwaelieve.** Some LPA
provisions use “reasonably believes,” while othess “believes,” indicating that
the parties intentionally distinguished betweensthowo standard§. Therefore,

we conclude that the Vice Chancellor correctly wedi this LPA’s contractual duty

3 K-Sea 67 A.3d at 360 (citindn re Nantucket Is. Assocs. Ltd. P’ship Unitholdeitig., 810
A.2d 351, 361 (Del. Ch. 2002)).

37 See AT&T Corp. v. Lillis953 A.2d 241, 252 (Del. 2008) (cititgrillard Tobacco Co. v. Am.
Legacy Found.903 A.2d 728, 739 (Del. 2006)).

% See GMG Capital Invs., LLC v. Athenian Venture P/iis.P., 36 A.3d 776, 779 (Del. 2012)
(citing E.l. du Pont de Nemours & Co. v. Shell Oil G498 A.2d 1108, 1113 (Del. 1985)).

39 Black’s Law Dictionaryl75 (9th ed. 2009).

0 CompareApp. to Opening Br. A85 (allowing Encore GP to relyan expert’s opinion so long
as Encore GP “reasonably believes” the underlyiragten is within the expert’'s competence),
with id. at A84 (establishing a contractual duty that EnégReand its Affiliates “believe that [a]

determination or other action is in the best irdey®f the Partnership”).
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of good faith when he stated that “an act is indyéath if the actorsubjectively
believesthat it is in the best interests of [Encor&]. This definition distinguishes
between “reasonably believes” and “believes” anthe®s an objective standard
when interpreting the unqualified term “believes.”

The Vice Chancellor further held that Allen musbwhthat the Defendants
“subjectively believed that they were actiagainstEncore’s interests” to plead a
breach of this contractual duty.In other words, he held that a plaintiff must plea
that a defendant acted in subjectivad faithin order to plead a breach of a
subjectivegood faith standard. Allen argues that the Vice Chancelteated
subjective bad faith and subjective good faith @gectively exhaustive. That, he
claims, is erroneous because it is possible fagragm to breach a subjective good
faith standard without subjectively believing tha$ actions aragainstthe best
interests of the partnership.

In Lyondell Chemical Co. v. Ryama corporate fiduciary duty case, we
reaffirmed that “intentional dereliction of duty, @nscious disregard for one’s

responsibilities” is a type of conduct that liedvieen “subjective bad faith” and

“LIn re Encore Energy P'rs LP Unitholder Litig2012 WL 3792997, at *9 (Del. Ch. Aug. 31,
2012) (citingln re Atlas Energy Res., LL.2Q010 WL 4273122, at *12 (Del. Ch. Oct. 28, 2010))
see also Crumplar v. Superior Court ex rel. New tlea€nty, 56 A.3d 1000, 1005-06 (Del.
2012) (noting that a subjective standard measwaduct against the actor’s internal belief as
opposed to objective criteria).

2 Encore Energy2012 WL 3792997, at *9 (citingtlas Energy 2010 WL 4273122, at *14).
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“gross negligence,” and that it constituted “badhfaunder Delaware corporate
fiduciary law™® Although any analogy between corporate fiducfaipciples and
alternative entity jurisprudence is necessarilyenhgct,Lyondellillustrates a flaw

in the Vice Chancellor's LPA interpretation. Itastirely possible that a defendant
may not subjectively believe that an action is ipaatnership’s best interests (as
the contractual duty of subjective good faith regs), but nonetheless does not
subjectively believe that the actiondgainstthe partnership’s best intere$ts A
person who “intentionally fails to act in the fanfa known duty to act® neither
subjectively believes his decision is in the bederests of the partnership nor
subjectively believes he is affirmatively actingaatst the best interests of the

partnershig'®

3 Lyondell Chem. Co. v. Ryai70 A.2d 235, 240 (Del. 2009) (quotitryre Walt Disney Co.
Deriv. Litig., 906 A.2d 27, 64—66 (Del. 2006)).

* At oral argument, Defendants contended that thee \@hancellor arrived at his interpretation
by reading the contractual duty of subjective gdaith together with the LPA’s exculpation
provision, which exculpated Defendants from moneyndges subject to several exceptions,
including if a court determined that they had adtetbad faith.” Tr. Oral Arg. at 27:15-30:20,
Allen v. Encore Energy P’rs L.P.No. 534, 2012 (Del. May 1, 2013pvailable at
http://courts.delaware.gov/supreme/audioargs.di¥e. note that the Vice Chancellor did not cite
the LPA’s exculpation provision in his analysistbé LPA’s good faith standardSee Encore
Energy 2012 WL 3792997, at *9. Because we conclude that Allen has not pleaded that
Defendants breached the LPA’s contractual dutyubjestive good faith, we do not reach the
issue of whether the undefined term “bad faith’the LPA’s exculpation provision should
encompass onlgubjectivebad faith.

> Disney 906 A.2dat 67 (quotingn re Walt Disney Co. Deriv. Litig907 A.2d 693, 755 (Del.
Ch. 2005)).

“® This conclusion does not alter the reasoning essekin Court of Chancery decisions holding
that there is no difference between “bad faith” &adack of good faith” in the context of the
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To fail intentionally to act in the face of a knownty, however, there must
be a “duty.” Here, the LPA replaced the common faluciary duties of loyalty
and care with a contractual duty of subjective gfaotth. Therefore, the only duty
the Conflicts Committee members had was to formulgestive belief that the
Merger was in Encore’s best interests. To ple&deach of the subjective good
faith standard under a conscious disregard theAlgn must show that the
Conflicts Committee consciously disregarded its tamtual duty to form a
subjective belief. It would take an extraordinaey of facts to do that.

We cannot accept Allen’s invitation to import stards of conduct from
corporate or tort law to govern the Conflicts Cortted’s negotiation process. The
LPA explicitly provides that when the LPA requiféacore GP or its Affiliates to
make a determination in “good faith,” they “shatitrbe subject to any other or
different standards imposed by [the LPA] . . . oder the [DRULPA] or any other

law, rule or regulation or at equity” Furthermore, Section 7.9(b) and (e) together

implied covenant of good faith and fair dealin§ee Amirsaleh v. Bd. of Trade of City of N.Y.,
Inc., 2009 WL 3756700, at *5 (Del. Ch. Nov. 9, 2009%asoning “that there is no meaningful
difference between ‘a lack of good faith’ and ‘faih’™); Liberty Prop. Ltd. P’ship v. 25 Mass.
Ave. Prop. LLC 2009 WL 224904, at *5 (Del. Ch. Jan. 22, 2009)djhg, under District of
Columbia law, “no basis to innovate and articulateloctrine of ‘neutral faith’ in which a
contracting party has acted in a manner that, wiokein bad faith, is also not in good faith”).
We conclude only that, when a limited partnershgreament defines “good faith” as a
subjective belief that an action is in the parthgrs best interests, that standard excludes a
broader range of mental states than a subjectief Iieat an action isgainstthe partnership’s
best interests.

7 App. to Opening Br. A84.
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replace any common law fiduciary duties with a cactual duty of subjective
good faith. Given this explicit language, it i®a&t that only the contractual duty,
not contract or tort law standards, would govem@onflicts Committee’s action.

Therefore, to plead a breach of the LPA’s contractiuty of subjective
good faith, Allen must plead facts that enable aricceasonably to infer that the
Conflicts Committee members did not subjectivellidwe that the Merger was in
Encore’s best interests. Allen can meet this stethty showing that the Conflicts
Committee believed it was acting against Encore'st linterests when approving
the Merger. He can also do that by showing that @onflicts Committee
consciously disregarded its duty to form a subyechelief that the Merger was in
Encore’s best interests.

D. Does the Complaint Plead Sufficient Facts to Perran Inference That
the Conflicts Committee Members Breached Their Caatual Duty of
Subjective Good Faith?

If the Conflicts Committee members acted with satoye good faith when
approving the Merger, their approval meets the IsPAMefinition of Special
Approval and would compel a conclusion, by the apen of the LPA’s plain
terms, that no Defendant breached the LPA by consmting the Merger.
Therefore, we next address whether the Complaafiegations permit us to infer

that the Conflicts Committee members breached tlweintractual duty of

subjective good faith when approving the MergemlyQhe Conflicts Committee
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members’ (as opposed to all Defendants’) subje@mad faith is relevant to this
determination.

We first must analyze how a plaintiff pleads a defnt’'s state of mind.
We have recognized that “it may be virtually impbks for a ... plaintiff to
sufficiently and adequately describe the defendastate of mind at the pleadings
stage.”® Even after a trial, a judge may need to makeibilégl determinations
about a defendant’s subjective beliefs by weighimgness testimony against
objective facts. Despite their expertise, the memmitof the Court of Chancery
cannot peer into the “hearts and souls of direttSrto determine their subjective
intent with certainty. For these reasons, the \@leancellor overstatél the
potency of the subjective good faith standard bgmctaling that the objective

reasonableness of the Conflicts Committee’s detextimn was “not relevant” to

8 Desert Equities, Inc. v. Morgan Stanley Leveragqdify Fund, I, L.P. 624 A.2d 1199, 1208
(Del. 1993) (citations omitted).

9 Prod. Res. Grp., L.L.C. v. NCT Grp., In863 A.2d 772, 800 n.85 (Del. Ch. 2004) (citations
omitted).

0 The Vice Chancellor may have meant that a pldintifst plead facts that allow us to infer that
a decision maker actualbelievedthat the transaction was against the partnershgss interests

to establish subjective bad faith, not merely thdatansaction’s consideration fell outside of a
range of fair values. His statement therefore mighinartful phrasing rather than a new legal
standard. We address it, however, “because itddoeimisinterpreted in future cases as a correct
rule of law.” Gotham P’rs, L.P. v. Hallwood Realty P’rs, L.B17 A.2d 160, 167 (Del. 2002).
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the LPA’s subjective standardl. The Vice Chancellor’s standard, if upheld, would
render these transactions virtually unchallengeable

Pleaded facts indicating only that a transactiot®@ans fell below an
objective standard of reasonableness are logicallvant to analyzing whether a
Defendant satisfied the LPA'’s subjective standddt, they are neither necessary
nor sufficient to justify a reasonable inferencattthe Conflicts Committee did not
act with subjective good faith. Some actions mhjectively be so egregiously
unreasonable, however, that they “seem[] essentiaéixplicable on any ground
other than [subjective] bad faitf*” It may also be reasonable to infer subjective
bad faith in less egregious transactions when mtgfaalleges objective facts
indicating that a transaction was not in the betgrests of the partnership and that
the directors knew of those facts. Therefore, @bje factors may inform an
analysis of a defendant's subjective belief to #ent they bear on the
defendant’s credibility when asserting that belief.

It is essential to ensure, however, that the stibgegood faith standard

remains distinct from an objective, “reasonablespet standard. Therefore, the

*Ln re Encore Energy P’rs LP Unitholder Litig2012 WL 3792997, at *11 (Del. Ch. Aug. 31,
2012) (citingln re Atlas Energy Res., LLQ010 WL 4273122, at *12 (Del. Ch. Oct. 28, 2010))

*2 Parnes v. Bally Entm’t Corp722 A.2d 1243, 1246 (Del. 1999) (quotilmgre J.P. Stevens &
Co. S’holders Litig. 542 A.2d 770, 780-81 (Del. Ch. 198&yoncluding, in a corporate
fiduciary duty case, that “[tlhe presumptive valjdof a business judgment is rebutted in those
rare cases where the decision under attack isaisbdyond the bounds of reasonable judgment
that it seems essentially inexplicable on any gdooter than bad faith’).
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ultimate inquiry must focus on the subjective Welid the specific directors
accused of wrongful conduct. The directors’ peasdmowledge and experience
will be relevant to a subjective good faith deteration, which must focus on
measuring the directors’ approval of a transactgainst their knowledge of the
facts and circumstances surrounding the transactibnal judges should avoid
replacing the actual directors with hypotheticalsenable people when making the
inquiry. With that in mind, we turn to the Complitis allegations.

The Complaint alleges that Vanguard’s initial oftamtained a negligible
premium and that the Conflicts Committee’s courfterovas only 4% higher. It
further alleges that, after accounting for a conypspecific drop in Vanguard’s
unit price, the counteroffer represented a 9.1%adist to Vanguard’s initial offer.
The counteroffer fell below the median of the vasanetrics used in Jefferies’s
fairness opinion and was below the bottom of Vangisaadvisor's valuation
metric and the widely used standardized measuraanet

Allen does not contend that the Conflicts Committeembers were
conflicted, so their independence is unquestion€de Complaint clearly alleges
that the Conflicts Committee members began thegao&nowing that Vanguard
had refused to consider selling Encore GP or tBé d6Encore’s LP units it held,

effectively foreclosing an auction process. Thé arasonable inference is that
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the Conflicts Committee members knew they had &chihegotiating leverage vis-
a-vis Vanguard.

Viewed in this context, the Conflicts Committee’suateroffer, while
providing only a meager increase in the exchantje emd a discount from the
initial offer, does not justify a reasonable infere that the Conflicts Committee
members breached the LPA’s contractual duty ofestiivje good faith. Although
Allen attacks the Conflicts Committee’s counteroffs “indefensible,” he ignores
the Proxy Statement’'s disclosures that the Cosfli@ommittee based its
counteroffer on its belief that Vanguard would agtee to an exchange ratio that
would dilute its distributable cash flow per uniThe Proxy Statement indicates
that a 1:0.75 exchange ratio approached the pdwetevthe Merger would dilute
Vanguard’'s distributable cash flow per unit. Then@icts Committee also
believed that Encore’s unit price already refleceedremium because the market
anticipated a merger with Vanguard. Allen failsatiege that these facts were “not
among the bases for the Conflicts Committee meriatgective belief that the
Merger was in the Partnership’s best intereStsWithout more, showing that the
Conflicts Committee members may have negotiatedrlyadoes not permit a
reasonable inference that they subjectively betletleey were acting against

Encore’s best interests. As another Vice ChanckHdg noted, “[w]hile allegations

>3 Encore Energy2012 WL 3792997, at *11.
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that the [Conflicts Committee] failed . . . to négte the best deal available might
suffice to state a colorable claim for breach & traditional fiduciary duties of

care and loyalty,” these allegations “do not suggfes type of subjective bad faith
required to state a claim under the [LPA}.”

The allegations that the Conflicts Committee’s deunffer was below the
median of Jefferies’s analyses’ ranges are singiladufficient. Jefferies provided
nine separate valuation metrics. The counterd#&rwithin eight of them (and
was above the remaining metric’s range). WhileeAlargues that two alternative
metrics are “industry-specific’ and “widely usediie does not contend that
Jefferies’s valuation metrics were inappropriatEhere is no allegation that the
alternative metrics were so widely adopted in tigustry that their absence would
have been apparent to the Conflicts Committee mesnbe that their absence
rendered Jefferies’'s analyses fatally flawedlndeed, Allen conceded that the

Conflicts Committee negotiated a Merger within age of fair values® Thus, the

>4 Atlas Energy2010 WL 4273122, at *14.

*> See Brinckerhoff v. Enbridge Energy C2011 WL 4599654, at *10 (Del. Ch. Sept. 30, 2011)
(noting that the “analyses that an investment bankelertakes ... are properly within the
discretion of the investment bankerdff'd, 67 A.3d 369 (Del. 2013).

%% Encore Energy2012 WL 3792997, at *11 n.70 (“Plaintiffs couldve argued that the price is
unfair and Jefferies was incompetent and that texe no basis for relying on the Jefferies
analysis. That's not at all what [p]laintiffs argue . [T]he fact that where they ended up was
within a range of fair value doesn’t answer thepoition that they were ineffective and not-in-
good-faith bargaining agents.” (alterations in mrad) (citations omitted) (internal quotation
marks omitted)).
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Conflicts Committee’s decision was not so far baeydme bounds of reasonable
judgment that one can infer subjective bad faithh&sonly explanation. Nor do
they support a reasonable inference that the @mflCommittee did not
subjectively believe that the Merger was in Encoi®est interests.

Nor do the Complaint’s allegations that the Mergleised at a discount to
the original offer and led to initially lower digtutions to the unitholders allow us
to infer subjective bad faith. That the Mergerseld at a discount may indicate
that the Conflicts Committee should have negotigiede protection provisions,
but poor transaction planning does not translasutyective bad faith. The Proxy
Statement indicates that the Conflicts Committdeeted that the fixed exchange
ratio gave Encore’s unitholders upside potentidlahguard’s unit price climbed.
Allen does not contend the Conflicts Committee wlod subjectively believe this
statement. Finally, although Encore unitholdersuldoinitially obtain lower
distributions as Vanguard unitholders than they hadeived as Encore
unitholders, that alone does not justify a reasknaiference that the Conflicts
Committee did not subjectively believe the Mergeovided a better long-term
opportunity for Encore unitholders than remainindapendent.

The Vice Chancellor noted that the Complaint akkegieat the Conflicts

Committee ran a “shoddy” negotiation with Vanguardl obtained a “[m]eager”
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exchange ratio improvemetit. A shoddy negotiation that obtains a meager
improvement, however, may still be conducted injettive good faith. Allen
entered into a limited partnership agreement thedted a duty of subjective good
faith. Therefore he has no contractual basis ¢uearhat the LPA required the
Conflicts Committee to bargain to his satisfactmrno achieve a better result. If
Allen seeks the protections the common law dutfdsyalty and care provide, he
would be well-advised to invest in a Delaware coagon. He is bound by his
decision to forgo these protections. His allegetialo not permit a reasonable
inference that the Conflicts Committee members extilyely believed they were
acting against Encore’s interests when they gasdtbrger Special Approval.

Nor does Allen’s Complaint allege any facts fromiethwe can reasonably
infer that the Conflicts Committee members consspudisregarded their
contractual duty. To plead adequately that thefli@t®m Committee members
failed to act in good faith under this theory, t@emplaint must allege in a
nonconclusory way that the Conflicts Committee merab consciously
disregarded their duty to believe subjectively ttha& Merger was in Encore’s best
interests. The Conflicts Committee members’ cohduelevant only if and to the
extent it shows they failed to form a subjectivdidiethat a transaction was in

Encore’s best interests. Here, the Complaint efidpat the Conflicts Committee

51d. at *11, *12.
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members negotiated over several months, retainddpandent advisors, and
refused to agree to the Merger until Vanguard insed the exchange ratio.
Allegations that the Conflicts Committee should dastarted with a higher
counteroffer, should have negotiated more forcefudind should thereby have
achieved a better result do not support a reasenaf@rence that the Conflicts
Committee consciously disregarded a dutyfdom a subjective beliethat a
transaction was in Encore’s best interests. Tbegefve hold that Allen has failed
to plead facts that, if true, would establish ttit Conflicts Committee members
breached their contractual duty to act in subjecgeod faith when approving the
Merger®® Therefore the Merger received valid Special Apptpthe effect of
which is next discussea.

E. What is the Effect of Special Approval on the Allipns that
Vanguard Drove Down the Price of Encore’s Units?

We now address the effect on Vanguard of the Gasfl[Committee’s valid
Special Approval. Allen argues that Special Apaidogannot insulate Vanguard

from liability for causing Encore GP to issue addly value-depressing

*8 Because we conclude that Allen has failed to statgaim that the Conflicts Committee
members did not act in accordance with their catiied duty of good faith, we do not address
whether a general partner may rely upocoaclusivepresumption of good faith under Section
7.10(b)’'s generally applicable terms when Sectio®(aj establishes a system mabuttable
presumptions expressly applicable to conflict teations. See Brinckerhoff v. ElI Paso Pipeline
GP Co, C.A. No. 7141 (Del. Ch. Oct. 26, 2012) (TRANSCR)P

*9 As previously mentioned, the LPA permits Encore 8Resolve a conflict of interest by

Special Approval, which the LPA defines as apprdyah majority of the Conflicts Committee
members acting in good faitlsee supraext accompanying notes 28-31.
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disclosures in the January and February Release$groincreasing Encore’s
capital expenditures and correspondingly reduciatgidutions.

As the Vice Chancellor held, Allen’s Complaint caints asingle claim for
relie—*‘Defendants breached their contractual dutie [Encore’s unaffiliated
unitholders] by proposing, approving and consumngaéi transaction that was not
fair or reasonable and was undertaken in bad faitid [Encore’s unaffiliated
unitholders] have suffered damages theréBy t follows that Allen has alleged
only one LPA breach—the Merger itself—not that tlerger and Vanguard’s
disclosures constituted independent LPA breaches.

Because Allen’s only claim is that the Merger wau and undertaken in
bad faith, Vanguard’'s allegedly value-depressingcldsures are relevant only
insofar as they resulted in a unfair exchange rfdrothe Merger itself. The
Conflicts Committee gave Special Approval to thery#e® Therefore, the
“resolution or course of action by [Encore GP] tar Affiliates in respect of such

conflict of interest shall be permitted and deerapgroved by all [p]artners, and

® Encore Energy2012 WL 3792997, at *9 (citations omitted).

®L Allen alleges the Vice Chancellor erroneously ¢aresi the LPA to allow Special Approval to
immunize bad-faith conduct that the Conflicts Corttea did not know occurred. We do not
reach this issue, because Allen conceded beforeVibe Chancellor that the Conflicts

Committee “was conscious of the value-depressigelaures by Vanguard in the months
leading up to the announcement of the offetd. at *5 & n.20 (citations omitted) (internal

guotation marks omitted).
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shall not constitute a breach of [the LPA].” For that reason, the Conflicts
Committee’s grant of Special Approval requires oscbnclude that Allen’s
allegations fail to state a claim against any Ddéam.
V. CONCLUSION
For these reasons, we AFFIRM the Court of Chansatigmissal of Allen’s

Complaint.

%2 App. to Opening Br. A83.
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