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BeforeHOLLAND, BERGER, andJACOBS, Justices.
ORDER

This 26" day of February 2013, upon consideration of theigs
briefs and the record on appeal, it appears t€thet that:

(1) The appellant, Aaron Gilbert (“Father”), filtlis appeal from a
Family Court order, dated July 31, 2012, which ¢gdrthe petition of Gayle
Bradley (“Mother”) for modification of custody. Adr careful
consideration, we conclude that the Family Coupliad the wrong standard

in reviewing the petition for modification of custy Accordingly, we find

! The Court previously assigned pseudonyms to théepapursuant to Supreme Court
Rule 7(d) and uses pseudonyms herein when refewitige parties’ minor children.



that this matter must be remanded to the Family rCdor further
proceedings.

(2) The record reflects that the parties are themts of a twelve-
year-old daughter, Mary, and a nine-year-old soonyT Father initially
filed a petition for custody of the children in Mar2007. On August 15
2007, primary placement was awarded to Father &ftether failed to
appear at the custody hearing. On August 24, 200ter filed a motion to
modify custody. On July 16, 2008, the Family Coamtarded the parties’
joint custody of Mary and Tony, with Father havipgmary residential
placement. In August 2008, Father filed a petittonmodify Mother’s
visitation schedule because of Father's planned emtw Pittsburgh,
Pennsylvania. On April 20, 2009, the Family Cayrented Father’s petition
to modify Mother’s visitation in order to allow hito move to Pittsburgh
with the children. As part of that order, the Fgn@ourt awarded Mother
visitation with the children on alternating yeaHhsglidays, during all school
breaks, and for eight weeks in the summer with étatpbroviding
transportation to and from all visits.

(3) In July 2009, Mother filed a Rule to Show Gausleging
Father's noncompliance with the prior visitatiorder. On December 9,

2009, the Family Court upheld its prior visitatisohedule but ordered that



future visitation exchanges would occur at the Res@dPlace in Milford,
Delaware with Father providing the transportatidnttee children to and
from Pennsylvania. On February 21, 2011, Moth&dfia petition for
modification of custody. The Family Court schedul® hearing on that
petition on January 19, 2012. Prior to the starthe hearing, the Family
Court informed Mother that, because she had filedgetition within two
years of the Family Court’'s April 20, 2009 custodsder, Mother was
required to prove that modification was necessary tbe basis that
“continuing enforcement of the prior order may emgix the child[ren]’s
physical health or significantly impair [their] etrmnal development”
Mother conceded that she could not meet her busfilenoof, so the Family
Court dismissed her petition.

(4) Following that dismissal, Mother immediatelyedl another
petition to modify custody on January 19, 2012,chfrather opposed. The
Family Court held a hearing on June 19, 2012. Batiiies appearegyo
se, and testified. Mother testified that Father mad brought the children
for several visits pursuant to the Court orderludimg a Mother’s Day visit

and a spring break visit, and, moreover, had brotigh children late for

their Christmas break visit. Father testified thathad the missed spring

2 DEL. CODE. ANN. tit. 13, § 729(c)(1) (2009).



break visit was the result of the children’s schoahcelling their spring
break in order to make up snow days. He testifired he was not late in
bringing the children for Christmas break pursutmtthe terms of the
visitation order because it was his year to haeedhldren for Christmas
and the visitation order provided that the holidahedule took precedence
over the school break schedule. Finally, Fathetedtthat any missed visits
under the court order were later made up by extgndhe children’s
summer visitation with Mother. While Mother iniiatestified that she not
seen her children since December 2011, she latereded that Father had
brought the children for an unscheduled visit imulay 2012 when he
returned to Delaware for a Family Court hearing.

(5) The Family Court also heard the testimonyenfesal additional
witnesses and then separately interviewed eact ohilthe record. One of
the witnesses testified about an incident in wihtdither, while the children
were in her car, bumped into the back of Husbanifg's vehicle and then
drove off. The parties’ daughter, Mary, confirméuat this incident
happened while she was in Mother’s car. Mary iathd to the trial judge
that, while she was all right living with Fathehespreferred to live with

Mother. Tony told the judge that he was happy with current living



arrangements with Father. The Family Court regknt® decision at the
conclusion of the hearing.

(6) On July 31, 2012, the Family Court issuedaitder granting
Mother’s petition for modification of custody. Tlwal court, citing 13 Del.
C. § 729(b)’ reviewed the best interest factors set forth irD&B C. § 722
and the evidence regarding each factor. The auoatdd that both parties
appeared to be caring and loving parents despeie differences with each
other. The court found that the best interestewessentially equal for each

parent. The court noted, however, that pursuaits farior custody decision,

% DEL. CODE. ANN. tit. 13, 8 729(b)(1) (2009). Section 729(b) pdms that “[a]n order
entered by the Court by consent of all parties...eamag the legal custody of a child or
his or her residence may be modified at any timeahayCourt in accordance with the
standards set forth in § 722 of this Title.”

* Section 722(a) provides:

The Court shall determine the legal custody andieesial arrangements for a child in
accordance with the best interests of the child.ddtermining the best interests of the
child, the Court shall consider all relevant fastorcluding:

(1) The wishes of the child’s parent or parentstasis or her custody and
residential arrangements;

(2) The wishes of the child as to his or her adistas(s) and residential
arrangements;

(3) The interaction and interrelationship of thald with his or her parents,

grandparents, siblings, persons cohabitating inréh&tionship of husband and
wife with a parent of the child, any other resident the household or persons
who may significantly affect the child’s best irdsts;

(4) The child’s adjustment to his or her home oattand community;
(5) The mental and physical health of all indivatkiinvolved;

(6) Past and present compliance by both parents wieir rights and
responsibilities to their child under § 701 of ttitke; and

(7) Evidence of domestic violence as providedridChapter 7A of this title.



Father had been ordered to facilitate the childremsitation with Mother
given his relocation to Pennsylvania, six hoursyawé&ather failed to do
that. Further, the Family Court found that botlidrlen expressed a desire
to spend more time with Mother and that the pdrtikesighter specifically
expressed a preference to live with Mother.

(7) In reviewing a motion for modification of cusipthat is filed
more than two years after the Family Court’s mesent custody order, the
Family Court may modify its order after considerifiy whether any harm
Is likely to be caused to the children by the cdgtonodification (and
weighing that harm against any potential advanfagi#sthe compliance of
the parents with prior custody orders; and (iiig thest interests of the
children in accordance with 13 Del. C § 722. Thiéga in Section 722
must be balanced in accordance with the factualicistances presented to
the Family Court in each case. As this Court haiedy the weight given to
one factor or combination of factors will be difat in any given
proceeding.

(8) In this case, the Family Court incorrectly iutd the standard
of review set forth in 13 Del. C. § 729(b), whicphpéies to prior custody

orders entered by consent. In this case, the pustody order under review

5 Fisher v. Fisher, 691 A.2d 619, 623 (Del. 1997).



had been entered by the Family Court after a éalhtested hearing on the
merits. Thus, the Family Court was obligated tdiadgithe more stringent
standard of review set forth in 13 Del. C. § 72@}x)which requires that the
trial court review more than just the best intefastors of § 722. Under
these circumstances, we find it necessary to vatteteFamily Court’s
decision dated July 31, 2012 and remand this midtdre Family Court for
further consideration consistent with this Order

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Family Court is VACATED. This matter is hereby REBEMDED.
Jurisdiction is not retained.

BY THE COURT:

/sl Carolyn Berger
Justice




