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. BACKGROUND

This action was brought by Plaintiff George Riahtd compel a meeting of
the stockholders of Defendant Fuqi Internationat, (“Fuqi”) pursuant to Section
211 of the Delaware General Corporation Lawuqi is a Delaware Corporation,
but its headquarters and operations are locate8henzhen, China. Fugi is a
jewelry company that designs, produces, and séilgh®quality precious metal
jewelry in China, consisting of unique styles armesigns made from gold and
platinum.” Fugi was also publicly traded on the NASDAQ stegkhange until it
was recently delistetl.At all relevant times, Rich has been a stockhotdéug;?
On June 1, 2012 | issued an Order requiring Fudidiol its annual meeting by
August 20, 2012,and on October 10, 2012 | extended the deadlif@eember
17, 2012 This Order was by its terms subject to modifimatiand thus not final.
Fugi now moves for entry of a partial final judgmemder Rule 54(b) and, in the
alternative, applies for certification for interldory appeal of my October 10,
2012 Order. For the reasons that follow, | denyi'Ssugotion and application.

Fuqgi’'s troubles with investors and regulators beganMarch 16, 2010,

when it announced that “it had identified certaistdrical accounting errors”

! 8 Del. C.§ 211(c).

2 Def.’s Mot. Entry Partial Final J./Appl. Certifaterloc. Appeal and Mot. Stay Pending Appeal
1 (hereinafter “Def.’s Mot. Partial Final J.”).

%|d. at 6.

* Pl.’s Br. Opp’n Def.’s Mot. Partial Final J. 3.

® Order 1, June 1, 2012.

® Order 1, Oct. 10, 2012.



affecting its 2009 quarterly reports and that, agslt, it would have to restate
those reports and delay filing its audited finahsi@atements for the 2009 fiscal
year/ Subsequently, the Board of Directors of Fuqi ecatdd an internal
investigation of potential breaches of fiduciaryids by the company’s directors
and officer€ On March 28, 2011, Fugi announced the resultkaifinvestigation
and revealed that the company had engaged in licerdésh transfer transactions”
that caused the restatem@nEugi further announced that it was working with i
auditor to correct its mistakes and provide aceufetancials for the 2009 fiscal
year, and that it was taking remedial steps to gmwewsimilar errors from
recurring’® Immediately after the restatement, shareholdemight several
actions against the company and its directors, twed SEC began a formal
investigation-*

Rich brought this action on July 21, 2010, allegihgt Fuqgi had not held a
meeting in over 13 montH$. Fugi conceded that it had not held its annualtimge
but responded that it was unable to provide auditeahcial statements for the

2009 fiscal year or later and that it would therefaiolate SEC rules to hold the

" Def.’s Mot. Partial Final J. 4.
81d.

%1d. at 5.

101q.

11d. at 5-6.

12 compl. 1.



annual meeting or solicit proxies from sharehold&rsinitally, both parties
apparently believed that this conflict could be teoloby simply obtaining audited
financial statements for Fuqi’'s 2009 fiscal ye&@n August 19, 2010, the parties
submitted a joint stipulation delaying the deadlfoe obtaining a response from
Fuqi to the complaint! However, Fuqi failed to produce its audited ficiah
statements, leading to another extension, and #émether, until the ninth such
amended stipulation came on January 3, 2012.

Fuqi represents that during this time it askedSE€ for an exemption from
the relevant proxy rules in order for Fuqi to béealo hold its annual meeting, as
required by Delaware lawW. That request was later withdrawn on account of
informal communications from the SEC that, accaydim Fuqi, indicated that the
application would likely be denied and that suctiemial could negatively affect
the outcome of the SEC’s pending investigation.

On March 16, 2012, the Plaintiff decided to movesMard with his claims,
filing for summary judgment and asking me to ordemi to hold its annual

meeting*® Fugi responded by filing its Motion to Dismiss @April 2, 2012 |

13 Def.’s Mot. Partial Final J. 7.

1 SeeStip. & Proposed Order Extend Time Answer Compl. 1.

15 SeeNinth Am. Stip. & Proposed Order Re. Def.’s Tinse&nswer Pl.’s Verif. Compl 1.

18 Def.’s Mot. Partial Final J. 7.

71d. at 8.

18 p|’s Br. Supp. Mot. Summ. J. & Opp. Def.’s MotisBiss 1.

19 Def.’s Br. Supp. Mot. Dismiss & Br. Opp’n Pl.’s MoSumm. J. 1 (hereinafter “Def.’s Br.
Supp. Mot. Dismiss”).



heard oral argument on May 22, 2012, and on Jun2012, | granted the
Plaintiffs Motion and ordered Fugi to hold its arah meeting on September 19,
2012 and distribute its proxy materials by Augugt2012%°

At my direction, Fuqgi again filed an applicationtiwithe SEC seeking an
exemption from the federal securities laws reqgirthe provision of audited
financial statements to shareholders in advana@nainnual meeting. The SEC
again informally indicated that it would likely defrugi’s request? On August
14, 2012, six days before Fuqi was ordered to isdltareholder proxies, Fuqi
asked me to reconsider my earlier ruling, arguihgt tit was “physically
impossible” for Fugi to comply with both my Ordemcathe SEC’s proxy rulés.
On October 1, 2012 | heard oral argument, duringclvifFuqgi said that it could
give me no indication when its audited financiatstments could be producéd.
On October 10, 2012 | issued an Order for the dnmeating to be held no later
than December 17, 2012, and for proxy materialsetalistributed to shareholders
at least 30 days prior to the meetfidt that time, | declined to rule on the merits

of Fuqi's argument concerning “physical imposstiili in light of the fact that the

20 Tr, of Oral Arg. & Ct.’s Ruling 39, June 1, 2012.

%1 Def.’s Mot. Partial Final J. 9.

221d.

23 Letter Re. Ct.’s June 1, 2012 Order, at 2, Aug.214.2.
24 Teleconf. Tr. 8, Oct. 1, 2012.

?°1d. at 16.



SEC had not ruled definitively on Fugi’'s request ém exemptior® | further
indicated that “if [Fuqi] get[s] a negative decisidrom the SEC, | am not
precluding [Fugqi] from seeking some type of reli#f.

On October 22, 2012, Fuqi brought this issue befeeeonce again, via this
motion?® Fugi asserts that the SEC will likely not issudoemal rejection of
Fugqi's application before the November 17, 2012dtiea for Fuqi to file its proxy
materials>® Fuqi requests that | order either a partial fipdgment or certification
of this issue for an interlocutory appeal to thdab@are Supreme Court. For the
reasons below, | deny Fugi’s application.

. ANALYSIS

Fuqgi contends that it is caught in a conflict bedaweDelaware’s annual
meeting requiremetft and SEC Regulations 14A and 14C requiring publicly
traded companies to distribute certain materiadsluding an annual report and
audited financial statements, to stockholders imaade of an annual meetifly.
Fuqgi concedes that this Court addressed a singfarei inNewcastle Partners v.

Vesta Insurance Group, Ltbut argues that that opinion does not govern dloesf

2614,

27d.

28 Def.’s Mot. Partial Final J. 1.

291d. at 11.

308 pel. C.§ 211.

3117 C.F.R. §§ 240.14a-3(b), 240.14c-3(a)(1).
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of this casé” Specifically, Fugi contends thhewcastle Partnerdoes not apply
because the SEC has subsequently promulgated a rukewproviding for
exemption requests from Rules 14A and 14C when eomp are unable to
comply with both state corporate law and federakprrules®

As mentioned above, | have rejected that argumahhave ordered Fugqi to
hold its annual meeting. Fugi now asks me to ep&etial final judgment or to
certify this issue for interlocutory reviet. Fugi’s application is denied. First, |
will explain in more detail the reasoning undertyimy earlier Orders concerning
application of the rationale dfewcastle Partnert the issues of this case. Then, |
will explain that entry of partial final judgmens inot appropriate, because my
prior Order was not final. Finally, | will explamhy this issue does not qualify for
interlocutory review.

A. Fugi May Not Further Delay Holding its Annual Mewgi

Delaware law requires companies to hold annual img=bf stockholders.
Stockholders have the statutory right to petitibe Court of Chancery to order a
meeting if a company fails to do so on its ofn.Upon application of a
stockholder, the Court of Chancery “may issue suclers as may be appropriate,

including, without limitation, orders designatinget time and place of such

32 Newcastle P'rs v. Vesta Ins. Grp., In887 A.2d 975, 975 (Del Ch. 2005).
33 Def.’s Br. Supp. Mot. Dismiss 12.

34 Def.’s Mot. Partial Final J. 2.

%8 Del. C.§ 211(b).

% 8 Del. C.§ 211(c).



meeting, the record date or dates for determinatibistockholders entitled to
notice of the meeting and to vote thereat, and foven of notice of such
meeting.®” Though Fugqi argues that the conditional languaig8eztion 211(c)
gives me plenary discretion to indefinitely postp@m annual meeting pending the
completion of its audited financial statements dinal decision from the SE&,
this Court’s precedent indicates that such an onderd exceed the bounds of my
discretion under Section 211.

The annual meeting requirement of Section 211 ipnogedural triviality.
On the contrary, this Court recognizes that “[tftigareholder meeting to elect
directors is a cornerstone of Delaware corporate. la. . [And] the policy
justifications behind ®el. C. 8§ 211 are so strong that if the statutory elements
required to compel a shareholder's meeting are shitw right to relief is virtually
absolute.*

In Newcastle Partnersthis Court considered and rejected precisely 'Buqi
argument that a corporation that is unable to prechudited financial statements
should be exempt from Section 211 until it can piadthem.Newcastle Partners

concerned a publicly traded Delaware corporatioast® Insurance Group, that

¥1d.

38 Def.’s Br. Supp. Mot. Dismiss 10.

39 See Newcastle P'r887 A.2d at 979 (explaining that “the court eised the full measure of
its discretion” in granting Vesta a 90-day periochbld its annual meeting).

“0|d. (quotingSpeiser v. Bakeb25 A.2d 1001, 1005 (Del. Ch. 1987)).
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was the subject of a stockholder action, broughiNeyvcastle Partners, L.P., to
compel Vesta to hold an annual meefihgVesta’s excuse for not holding an
annual meeting was that its auditors had not coiegla review of the company’s
prior period financial statements and that holdangtockholder meeting without
audited financials would violate federal securiiews’ Vesta maintained that
the SEC specifically warned them that holding atingewould violate the SEC’s
proxy rules®

Notwithstanding Vesta's purported inability to puog audited financial
statements, the Court Mewcastle Partnersrdered Vesta to hold its meeting as
scheduled? The Court supported its decision by pointing that Vesta had
received no explicit order from the SEC to absfteam holding its meeting, and
that depriving stockholders of their right to amaal meeting “would cut directly
against the policy of a strong stockholder franehisat underlies the SEC’s rules

*® Then-Vice Chancellor

on the distribution of proxy and information stasats.
Lamb also explained that the SEC originally adopbedrules at issue for the very

purpose of preventing companies from evading fédbsalosure requirements by

“1 Newcastle P'rs887 A.2d at 977.
“21d. at 978.

.

441d. at 982.

451d. at 980.



refusing to solicit proxies at an annual meefihihe Court concluded, soundly in
my view, that a rule meant to reinforce manageraenbuntability to stockholders
could not be used as a tool to indefinitely depstgckholders of the franchise.
Fuqgi’'s arguments to distinguish this case frodewcastle Partnersare
unpersuasive. Fuqi argues that “[w]lhildewcastle Partnefsholds there is no
‘outright’ conflict between federal and state cagie law, under the specific
factual circumstances here, Fugi simply cannot dpmijith both.”” This merely
repeats Vesta’'s argumefit. Fugi’'s other argument is that the case at hand is
distinguished fronNewcastle Partnerbecause since the tinNewcastle Partners
was decided the SEC has issued a release to adtiesslilemma of being

required to hold a meeting of security holders wlmanagement is] unable to

“®1d. at 980-81 (“The effects that the circumventioriha proxy regulations had on shareholders
and on corporate governance were significant. Rtedewith the possibility of governing the
corporation without soliciting proxies, directormwsa method to govern without accountability.
A study of the Glidden corporation in 1950 demamiss the danger: by simply refusing to
solicit proxies, the Glidden directors made surat tho quorum was present at their annual
meeting. Unable to elect new directors, then, themany determined that ‘the directors and
officers must hold over until their successorsaeeted and qualified,” leaving the shareholders
with almost no way to exercise their franchise. é&édent as the problem was to observers,
however, the academic consensus in 1950 was teatdmmission lacked the power to solve
the problem with the tools at hand. In 1964, Cosgn@sponded to the SEC's lack of authority
by enacting Section 14(c), requiring substantisiig same filings for meetings at which no
proxies are be solicited as the SEC then requoeddiicitations.”).

" Def.’s Br. Supp. Mot. Dismiss 14.

*8 Newcastle P'rs887 A.2d at 978 (“Vesta argues that thesecommunications from members
of the SEC staff leave Vesta in the uncomfortalasitmn of having to disobey either this court
or the SEC.”).
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deliver current audited financial statemeritsFugi contends that because the
procedure by which a company requests an exemfsbamthe proxy rules is now
expressly regulated by Exchange Act Release N&@627,and because the SEC
has informed Fuqi that “[Fugi] would be unable toeeh the criteria for
exemption,® that Fuqi’s situation is different than Vesta’tuation inNewcastle
Partners

| disagree. The SEC release does not change a ogmapsubstantive
obligations under federal securities IawWNeither does it affect the principles and
goals of SEC proxy rules, which are still to protée stockholder franchise and
provide accurate information to stockholders. nything, the most recent release
has actually harmonized Delaware and federal lavwuiining the criteria under
which a company may seek an exemption from fedeabrting requirements,
thereby reducing the likelihood of any outright flimh between the annual

meeting requirement and the proxy rufes.

9 Delegation of Authority, Exchange Act Release §®,262, 92 SEC Docket 1585 (Feb. 4,
2008).
0 Def.’s Br. Supp. Mot. Dismiss 12.
*1 Delegation of Authority, Exchange Act Release 88,262, 92 SEC Docket 1585 (Feb. 4,
2008) (“The Commission finds . . . that this amerdinrelates solely to agency organization,
procedure, or practice, and does not relate tdatantive rule. Accordingly, notice, opportunity
for public comment, and publication of the amendmenor to its effective date are
unnecessary.”).
2 The release gives an administrative officer autjido grant a company an exemption from
the proxy rules when the company can demonstratetth

(i) Is required to hold a meeting of security holdesysaesult of an action taken by

one or more of the applicant’s security holdersspant to state law;

11



In fact, Fuqgi’'s situation is almost identical to 8fa’s position ilNewcastle
Partners Like Vesta, Fuqi has had informal, verbal commnsations with SEC
staff regarding its compliance with federal secesilaws. Just as Vesta received
no “definitive interpretation of the SEC rules” Newcastle Partnerseither has
Fuqi received any such interpretation here. Funtloee, like Vesta, Fugi doest
seek a brief continuance of the time for the anmeéting, pending production of
audited financial statemernt$Nor is it asking for a delay, long or short, o&th
meeting until a date certain, by which point theaficial statements will have been
produced. As irNewcastle Partnerswhat Fuqgi seeks is an indefinite suspension
of the requirement that the stockholders be allotweskercise their franchise, with

no end in sight?

(i) Is unable to comply with the requirements of Rulds-3(b) or 14c-3(a) under
the Act for audited financial statements to beudeld in the annual report to
security holders to be furnished to security hadar connection with the
security holder meeting required to be held assalreof the security holder
demand under state law;
(i) Has made a good faith effort to furnish the audftedncial statements before
holding the security holder meeting;
(iv) Has made a determination that it has disclosecd¢argy holders all available
material information necessary for the securitydeot to make an informed
voting decision in accordance with Regulation 14ARegulation 14C; and
(v) Absent a grant of exemptive relief, it would beckxl to violate with state law or
the rules and regulations administered by the casion.
Id.
> Indeed, such requests have been granted inforngdily plaintiff agreed to forbear in
advancing this action nine separate times betwexob®r 2010 and January 2012) and formally
(my June 1, 2102 Order, setting the meeting date feonths out, was designed to allow the
company to either produce the financial statementeceive a ruling from the SEC).
> See Newcastle P'rs887 A.2d at 978, 982 (explaining Vesta’'s positibat “it should be
relieved of its obligation to hold its 2004 annuateting . . . until those financial statements are

12



Neither Delaware law nor the SEC rules contemptaieh a suspension of
the stockholder vote. Delaware law requires alyaaeeting so that stockholders,
the owners of the company, may effectively asdwegtrtinterests by exercising
their voting franchise. The SEC rules complembat purpose. Regulations 14A
and 14C require companies to provide audited fimhnstatements so that
stockholders may cast an informed and intelligenéyv Fuqgi’'s position here is that
the company has been managed in such a way ttainbt comply with the proxy
rules, and therefore it should not be subjecany oversight by stockholders by
way of an annual meeting. Such a position stahdsptirpose of corporate and
securities law on its head. It cannot be the tastemanagers of a corporation can
entirely avoid the annual meeting requirement hgKering with the auditors and
the SEC over financial statement3.”On the contrary; a stockholder’s right to a
meeting is especially strong when financial manag@ns so questionable as to
delay the provision of audited financial statemdatghree full years.

B. Partial Final Judgment

Court of Chancery Rule 54(b) provides that

When more than 1 claim for relief is presentednraeation, whether
as a claim, counterclaim, cross-claim, or thirdgparaim, the Court
may direct the entry of a final judgment upon Trare but fewer

ready” and concluding that “[t]he issue presentethis case, in its most simple form, is whether
a shareholder meeting . . . will be indefinitelyayed.”).

> J. Travis Laster & Michelle D. MorrisHow to Avoid a Collision Between the Delaware
Annual Meeting Requirement and the Federal ProXg&Ra0 Del. L. Rev. 213, 254 (2008).

13



than all of the claims or parties only upon an esprdetermination
that there is not just reason for delay and upoexgmess direction for
the entry of judgment

Thus, in order for me to grant Fuqgi's request fgpaatial final judgment | must
first find that “(1) the action involves multipldacms or parties, (2) at least one
claim or the rights and liabilities of at least qrety has beefinally decided and
(3) that there is no just reason for delaying apeap®™ In my Order dated
October 10, 2012 | expressly provided Fuqi thecopmity to seek further relief
in the event it received a formal decision from 8t€C. Accordingly, it was not a
final decision, and thus could not be entered paraal final judgment under Rule
54(b)>®

It also bears mentioning that Fuqi has caused #rg uncertainty it now
seeks to resolve. Fugi chose to withdraw its 28ddmption request because SEC
staff purportedly suggested that a formal opini@mydng the exemption would
prejudice Fuqi in the SEC’s investigation into Faairiginal financial restatement.
In withdrawing its application, Fuqi made a tadtidacision to forego obtaining a
formal decision from the SEC. Given that Fuqi wathe midst of negotiating this

action, Fuqgi was presumably aware that the lack @hal SEC decision was an

% Del. Ct. Ch. R. 54(b).

>"In re TriStar Pictures, Inc., Litig.1989 WL 112740, at *1 (Del. Ch. Sept. 26, 1983)phasis
added).

*8 Del. Ct. Ch. R. 54(b).
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important consideration of the Court’s decisionNawcastle Partnersand Fuqi
should be prepared to accept the consequencesabiaice.

C. Interlocutory Review

This Court has long recognized that interlocutayiew creates a risk of
fragmentation and delay in the administration ofstige and, therefore,
“[a]pplications for interlocutory review under RWE should be granted only in
exceptional circumstance3.” Accordingly, Delaware Supreme Court Rule 42
forbids the certification of an interlocutory appeanless an order has

60 and met one of

“determine[d] a substantial issue, establishe[dégal right,
several enumerated critefia. The defendant asserts that my Order satisfies thr
of those criteria: namely, that it (1) raises aaleigsue of first impressioH, (2)
determines “the constitutionality, construction application of a statute of this
State which has not been, but should be, settletidjSupreme] Court? and (3)

involves an issue where interlocutory review magrely resolve the litigation or

otherwise serve the interests of jusfite.

9 In re Pure Res., Inc2002 WL 31357847, at *1 (Del. Ch. Oct. 9, 2008&}iig Donald J.
Wolfe, Jr. and Michael A. PittengeZorporate and Commercial Practice in the Delawaeu@
of Chancery§ 14-4 at 14-5 (2000)).

® Supr. Ct. R. 42(b).

®L Supr. Ct. R. 42(b)(i)-(v).

®2 Supr. Ct. R. 42(b)(i); Supr. Ct. R. 41(b)(i).

%3 Supr. Ct. R. 42(b)(i); Supr. Ct. R. 41(b)(iii).

% Supr. Ct. R. 42(b)(v).
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| find, and the Plaintiff does not dispute, that @gtober 10, 2012 Order
both determined a substantial issue and establighedal righf> Accordingly,
the only issue before me is whether any of theteutdil criteria are present such
that interlocutory review of my Order is meritetl.conclude that certification of
this issue for interlocutory review is not warrahteere. This case does not raise a
legal issue of first impression, does not involvesettled Delaware law, and the
interests of justice do not weigh in favor of ihbeutory review.

Fuqi argues in its brief that this case presenigimal and unsettled
guestions of Delaware law. Specifically, Fugi @ntds that SEC Release No.
57,262 changes the applicationNéwcastle Partnerbecause the Release creates

a situation where {flnless and until Fugi receives an exemption .it must

comply with federal laW® Fugi is mistaken. As noted above, the Release ha

caused no substantive change in a company’s oloiigatinder the SEC’s proxy
rules®” All the Release does is recognize that the ageraygrant exemptions, in

limited circumstances, to a company’s reporting igations under federal

® An interlocutory order addresses a substantialeisshere it decides an issue that is both
substantial and related to the merits of the grararof the case; an interlocutory order
establishes a legal right where it decides an isssential to the meritsVICH Il Hidgs. LLC v.
Schron 2012 WL 3224351, at *6 nn.23-24 (Del. Ch. Aug2@12).

® Def.’s Mot. Partial Final J. 2.

®7 Delegation of Authority, Exchange Act Release §®,262, 92 SEC Docket 1585 (Feb. 4,
2008).
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securities law. This was the precisely the casdéancastle Partner® Because
Newcastle Partnersvas summarily affirmed by the Supreme C&ait,conclude
that this case presents no “original question oV’ lar “unsettled question”
meriting certification for interlocutory revie(.

Nor would interlocutory review of this issue sethe interests of justicg.
As | mentioned previously, in 2011 Fuqgi purpossfuidbandoned its exemption
application it had submitted to the SEC. Accortingny uncertainty over its
position vis-a-vis the SEC is self-inflicted. Fwtmore, Fuqi bears sole
responsibility for not produced audited financigtements in accordance with its
obligations under federal lalf. Because Fugi has created the very predicament it
now finds itself in, and because Fuqi has now deplristockholders of their right
to an annual meeting for over three ydathe interests of justice weigh heavily in

favor of holding the annual meeting as scheduled.

®8 Newcastle P'rs 887 A.2d at 981 n.14 (“[Tlhe SEC sometimes usediscretion to issue
orders exempting companies from the requirementiseofproxy rules].”).

%9 Vesta Ins. Group, Inc. v. Newcastle P'rs, |.$06 A.2d 807, 807 (Del. 2005) (concluding that
the case “should be affirmed on the basis of andtlie reasons assigned by the Court of
Chancery in its well-reasoned decision”).

O Del. Supr. Ct. R. 41(b)(i), (iii).

"I Del. Supr. Ct. R. 42(b)(v).

2 Def.’s Mot. Partial Final J. 4-5 (identifying “dein historical accounting errors” and “certain
cash transfer transactions” as the cause of Fagisings restatement).

3 Compl. 1.
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1. CONCLUSION

For the foregoing reasons, Fuqi’s Application isidd.

IT 1SSO ORDERED.

18



