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This matter involves a corporation, CrossFit, liacsuccessful distributor of
fitness and training regimens. CrossFit licenseaame and products to thousands
of affiliated gyms across the country, and thesmgyave developed a large and
passionate community of members. CrossFit is whoWned by an artificial
entity, the marital community enjoyed by Greg armditen Glassman. The artifice
of that entity is in the midst of being disasserdnlader the divorce jurisdiction of
the Yavapi County Superior Court in Arizona. Cuathg however, the marital
community remains the sole stockholder of Crosafiig the board of directors is
composed of Mr. and Ms. Glassman. This governan@gement has turned a
domestic conflict into a corporate one, the onlifedences here being ones of
scale and the corporate form.

On June 14, 2012 Ms. Glassman committed to selinclioate 50% stake in
CrossFit to a California-based private equity firamthos Capital, L.P. However,
the sale is conditioned on the Arizona Court a¢gugranting Ms. Glassman a 50%
share of the company in the context of the divorédternatively, the sale could
proceed if Mr. Glassman gave his consent.

This matter first came before me on July 24, 20IfewMs. Glassman
requested that | enjoin CrossFit's purchase ofizape airplane. Mr. Glassman
had agreed to CrossFit's purchase of the planesicdpacity as an officer of the

corporation; Ms. Glassman contends that the dectissguired board approval,



which had not been sought, and that the purchasgdwae harmful to CrossFit.
Mr. Glassman contends that this litigation is anshaesigned to frustrate the
business of CrossFit and thus encourage him toecont® the sale of Ms.
Glassman'’s interest to Anthos. Mr. Glassman wanisurchase Ms. Glassman’s
interest himself. He and CrossFit have counteredd, asserting that Ms.
Glassman breached fiduciary duties to CrossFitroyiging certain due diligence
documents to Anthos without the consent of the §Fb<Board of Directors. He
seeks damages on behalf of the corporation, aetjtn sale of Ms. Glassman’s
one-half interest to CrossFit, should it ever eated.

. BACKGROUND

This matter is currently before me on the Defenslaltotion to Compel
seeking documents relating to:

1. Communications between Ms. Glassman (or her atsjnand Anthos,
including documents containing information aboubd<aiit.

2. Anthos’ proposed purchase of CrossFit equity.

3. Anthos’ attempts to value CrossFit or Ms. Glassmaivare of CrossFit.

4. Anthos’ business plans for CrosskFit.

5. Anthos’ plans for current management of CrossFit.

6. Anthos’ plans to convince Mr. Glassman to agrebl$o Glassman’s sale of

her equity in CrosskFit.



7. Anthos’ or Ms. Glassman’s plans to cause “gridloakCrossFit.

Ms. Glassman produced some documents in resporibede requests, but
the Defendants were frustrated with Ms. Glassmparéguction, saying:

Notably absentfrom the production were any actual communications

by [Ms. Glassman] or her agents with or about Astho. including

drafts of the contracts, emails negotiating themgerof the sale,

valuations of Ms. Glassman’s equity, communicaticegarding

Anthos’ future business strategy for CrossFit, arstpcontract

communications regarding the present litigationMs. Glassman’s
motion to lift the preliminary injunction in the i&ona courf

Obtaining the above information is the object & tefendant’s Motion to
Compel?

This Motion to Compel has generated substantiedfibg and argument.
Happily, we have now come to a point where theigamre in general agreement
about what documents are being withheld and on vilases. The Plaintiff
usefully categorizes the withheld communication$ween Ms. Glassman and
Anthos (or between their respective counsel) asehooncerning (1) common
plans to close the sale of Ms. Glassman’s 50%aeaste(2) valuations of CrossFit,

(3) how Ms. Glassman evaluated Anthos’ proposaild, (@) Anthos’ future plans

! Defs.” Mot. Compel Produc. Docs. 1 8

21d. T 12.

% In her response, the Plaintiff asserts that stk atitually produce “text and voicemail
communications between Ms. Glassman and Mr. Kalynpnaging partner of Anthos] prior to
the filing of the litigation.” PIl./Countercl.-De&’ Opp. Def./Countercl.-Pl.’'s Mot. Compel
Produc. Docs. 1 8 [hereinafter “Pl.’s Opp. Def.’stMCompel”].
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for CrossFitt The Plaintiff seeks to withhold these documertseol on common-
interest doctrine and business-strategy immunity.

II. ANALYSIS

In Delaware’ the scope of discovery is broad: “Parties mayiokd&scovery
regarding any matter, not privileged, which is vel® to the subject matter
involved in the pending actiofi.”"Furthermore, the party asserting a privilege $ear
the burden of proving that the material in questisrprivileged” Here, Ms.
Glassman has argued that information concerningildedf her negotiations with
Anthos is shielded by the common-interest doctramel by business-strategy
immunity. | conclude that the Plaintiff has failemlmeet her burden to show that
either privilege applies to the disputed commumorest

A. Common-Interest Doctrine

The common-interest doctrine is an exception togbeeral rule that the
attorney-client privilege is waived when a partgalioses privileged information to

a third party? Accordingly, the party asserting the privilegesndemonstrate both

* Pl.’s Opp. Def.’s Mot. Compel { 10.

®> Despite early contentions to the contrary, thetigamow agree that the law of Delaware
controls this dispute over the production of docotae

® Ct. Ch. R. 26(b)(1).

" Moyer v. Moyer602 A.2d 68, 72 (Del. 1992).

8 Corning Inc. v. SRU Biosystems, LL223 F.R.D. 189, 190 (D. Del. 2004).
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that the communications at issue are protectedhéyattorney-client privilege and
that the common-interest doctrine appfies.

The attorney-client privilege itself does not poitall communications with
an attorney or all discussions for which an attgrnegy be present. As then-
Chancellor Allen explained InSICPA Holdings S.A. v. Optical Coating
Laboratory, Inc,

[T]he presence of a lawyer at a business meetingdoes not itself

shield the communications that occur at that mgetiinom

discovery . ... What are protected are commuioicato a lawyer by

or on behalf of a client for the purpose of the diéon of legal
services or lawyer statements constituting legalises™®

Once a court determines that communications werdenfar the purpose of
providing legal services and that the communicatioave been shared with a third
party, and thus putatively waived, the party segkito withhold these
communications from discovery must show that thewrmoinications fall within
the scope of the common-interest doctrine to pvestre privilege.

Codified in Rule 502 of the Delaware Rules of Evide'' the common-
interest doctrine “allows separately representeeintd sharing a common legal

interest to communicate directly with one anottegrarding that shared intere&t.”

° Moyer, 602 A.2d at 72.

19 SICPA Hldgs. S.A. v. Optical Coating Lab., |E996 WL 577143, at *2 (Del. Ch. Sept. 23,
1996).

1 D.R.E. 502(b).

2 Titan Inv. Fund I, LP v. Freedom Mortg. Cor2011 WL 532011, at *4 (Del. Super. Feb. 2,
2011).



The two parties’ interests must be “sufficientlyga rather than commercial®
The common-interest doctrine does not protect comcations between parties,
or even between their attorneys, when those conwatians primarily concern “a
common commercial objectivé” Also, the two parties’ interests must be
“substantially similar,” not adverse. In short, when parties with a common legal
interest share privileged communications in furdimee of that legal interest, they
do not waive the attorney-client privilege.

In Titan Investment Fund II, L.P. v. Freedom Mortgagerp. the court
considered whether the common-interest doctrindiexpn a dispute arising out
of a failed transaction between a mortgage finaweepany, Freedom, and one of
its investors, Tita® Freedom asked the court to compel Titan to preduc
negotiations between Titan and one of Titan’s gan@artners regarding the terms
of their partnership’ The court granted the motion to compel, findihgttmerely
sharing a commercial objective, or even sharingydleadvice on the issues
concerning the transaction,” was insufficient teate a common legal interest

between Titan and its funding partrier.

B3 4.
141d.
154.
1%1d. at *1
174.
181d. at *5.



Here, Ms. Glassman argues that a number of commmns shared by
herself and Anthos (or between their respectiveradtys) are protected by the
common-interest doctring. Specifically, she argues that because the closing
the transaction was explicitly contingent on geftimpproval from the Arizona
court handling the divorce, she and Anthos had mncon legal interest in
obtaining that approval from the Arizona cotfrtMs. Glassman also argues that
her post-signing communications with Anthos weretgeted by the common-
interest doctrine because they were made in flatioer of defending themselves
against possible legal action by the Defend&nts.

Mr. Glassman and CrossFit argue that the commarast doctrine does not
apply to the withheld communications. Though thefdddants do concede that
Ms. Glassman and Anthos would have shared a commterest if they had
“discussed the threat of both being sued by GregsgBhan or CrossFit,” the
Defendants contend that there were no such comatioms®> The Defendants
point out that, “the privilege logs have not idéett such a document
[coordinating legal strategy], nor has Plaintiffjaed that such communications are

the basis for her common-interest claif.”

19 SeePl.’s Sur-Reply to Def.’s Mot. Compel Produc. DoEss. 1-4.

20
Id. at 5.

Hd,

zz Def.’s Resp. Pl.’s Sur-Reply to Def.’s Mot. Compebduc. Docs. T 21 n.8.
Id.



| conclude that the common-interest doctrine daeprotect the documents
that Ms. Glassman seeks to withhold. Many of theudhents in the privilege logs
are unrelated to Ms. Glassman’s and Anthos’ paéstatus as co-defendants in
litigation, such as those relating to “[a]dvice desclosures relating to Purchase
and Sale Transactio? “[clonsiderations relating to community response
regarding Purchase and Sale Transactioayid “[a]dvice re: communication with
CrossFit relating to purchase of interest in conygah Ms. Glassman has failed
to present evidence that these documents were debvior the purpose of
facilitating a joint legal strategy with Anthos. ti@r documents noted in the
privilege log which ostensibly concern legal advimgarding litigation bear
ambiguous descriptions, and may or may not coneenmommon legal interest
between Anthos and Ms. GlassnfanAgain, Ms. Glassman has failed to show
that the contents of these documents were creatéaltherance of developing a
joint legal defense or strated.

Ms. Glassman may not withhold relevant documemideu the common-

interest doctrine simply because her deal with Astmight be affected by the

24 p|’s Sur-Reply to Def.’s Mot. Compel Produc. DoEs. 1 Nos. 8-34.

*°1d. No. 35.

*°1d. No. 47.

" See, e.gid. Nos. 1-3.

28 Def.’s Resp. Pl.’s Sur-Reply to Def.’s Mot. Compbduc. Docs. T 23 (“it is impossible to

tell whether the communications relate to (1) tkigdtion about the airplane purchase, (2) the
Arizona divorce litigation, (3) Defendants’ courdiaims, or (4) a potential lawsuit against

Anthos”).



Arizona litigation or because the deal might bejetibto litigation by the
Defendants. The court ifitan quoted approvingly a decision limiting the scope o
Delaware’s common-interest doctrine, saying “ibfsno moment that the parties
may have been developing a business deal thatdedlas a component the desire
to avoid litigation.*® In other words, communications about a business, @éven
when the parties are seeking to structure a deahssto avoid the threat of
litigation, will generally not be privileged undéine common-interest doctrine.
The doctrine only protects those communications divactly relate to the parties’
legal interests, such as their potential commomertied strategies. The burden is on
Ms. Glassman to demonstrate that the documents sudmect to a privilege and
that the communications therein furthered a comnhegal interest of Ms.
Glassman and Anthos. This she has failed to do.

Because Mrs. Glassman has failed to show that dweindents she has
withheld from discovery—(1) common plans to close sale of Ms. Glassman’s
50% interest, (2) documents showing valuations obs€Fit, (3) documents
showing how Ms. Glassman evaluated Anthos’ progosahd (4) documents

showing Anthos’ future plans for Crossfitwere made for the purpose of

29 Titan, 2011 WL 532011, at *4 (quotingank of America, N.A. v. Terra Nova Ins. G211 F.
Supp. 2d 493, 497 (S.D.N.Y. 2002)).
%0 p|.’s Opp Defs.” Mot. Compel Produc. Docs. { 10.
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planning a joint legal strategy against futuregation, she may not withhold them
from discovery under the common-interest doctrine.

B. Business-Strategy Immunity

Unlike the common-interest doctrine, the businesseyy privilege is not a
traditional privilege, in that it does not ariseorfr a party’s entitlement to
confidential communicatiofl. Rather, this Court invokes the protection of
business-strategy immunity through its inherent @ounder Rule 26(c) to “enter
protective orders as justice requires to shieldpheies from prejudice®® The
Court most commonly protects information under tinignunity when “a target
corporation [seeks] to shield itself from discovefytime-sensitive information in
the takeover context® More fundamentally, the business-strategy imnyumity
apply if a court fears that “information disclose@dy not be used for proper legal
purposes, but rather for practical business adyast§’

In determining whether the business-strategy imtyuapplies, the Court
may consider such factors as “the importance ofitatter sought to be discovered
to the party seeking it; the risk of non-litigationury that might occur to the target

corporation if discovery is permitted; and the stad the company’s efforts as

31 Grand Metro. PLC v. Pillsbury Cp1988 WL 130637 (Del. Ch. Nov. 22, 1988) (unpatgd}
zz Pfizer Inc. v. Warner-Lambert CGdl999 WL 33236240, at *2 (Del. Ch. Dec. 8, 1999).

Id.
34 Hexion Specialty Chemicals, Inc. v. Huntsman G&@p9 A.2d 47, 53 (Del. Ch. 2008).
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well as the stage of the litigatiof®” In other words, the Court may invoke the
business-strategy privilege when, after balanchweg risk of extralegal prejudice
from disclosure against the evidentiary value & tlontested information, the
court concludes that disclosure would impede ther@sts of justice.

This Court has been reluctant to allow parties itthivold relevant evidence
by invoking the business-strategy privilege, evdremwthe disclosure might benefit
one of the parties outside of litigation. Hiexion Specialty Chemicals v. Huntsman
Inc., the Court concluded that the business-strategyunity did not protect
information just because it might lead one of thetips to renegotiate an existing
transactior’® Furthermore, even in the context of a hostiletaler, the scope of
the business-strategy immunity is limited. For regée, in Pfizer v. Warner-
Lambert Co, the Court allowed a party to withhold interna@luation materials
related to a merger on the grounds that disclostoeld harm the target of a
potential takeover. The Court then emphasized that business-strategy
Immunity only protects “companies’ ongoing stragsgstill being contemplated”
but not deals already consummatédSimilarly, the Court inAtlantic Research

Corp. v. Clabir Corp.held that the business-strategy immunity did nmitget

35 pfizer, 1999 WL 33236240, at *2.
3¢ Hexion 959 A.2d at 53.
37 pfizer, 1999 WL 33236240, at *2.
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material relating to a transaction where the tretnsa had already been publicly
disclosed through a securities filiffy.

Here, Ms. Glassman does not bear undue risk ojugioe from the
disclosure of confidential strategic or pricinganhation, because the information
in this case concerns a transaction that has giréaén publicly announced.
Indeed, many important details of the deal betwkkn Glassman and Anthos
Capital are widely know® As this Court has held ifPfizer and Atlantic
Research the application of the business-strategy immuistyess compelling
when a party seeks information about a deal whiab &lready been publicly
disclosed than when a party seeks to uncover agrsaly’s confidential future
plans.

| must also consider, however, the risk that théeBa@ants might use the
information sought through discovery to obtain afaur advantage outside of this
litigation in another manner. Since this litigatibegan, CrossFit has been waging

a public campaign against Anthos’ attempts to bugquity stake in CrossFit.

38 Atl. Research Corp. v. Clabir Corl987 WL 758584, at *4 (Del. Ch. Feb. 10, 1987).

3 See, e.g.Diana SamuelsDivorce Leaves CrossFit's Fate Uncertain; Anthoskita Offer
Silicon Valley/San Jose Bus. J. (Aug. 14, 2012,168M), http://www.bizjournals.com
/sanjose/news/2012/08/14/divorce-leaves-crosddtisitml?page=all.

0 Russell GreeneStop Anthos Taking Over CrossRitrossFit Discussion Board (July 28, 2012,
5:41 PM), http://www.board.crossfit.com/showthrgdnh?t=76936 (“Anthos does not view
CrossFit affiliates the way we all do. Anthos ddesare about professional trainers improving
people’s lives; they see CrossFit affiliates as ectmanism to sell more supplements and
equipment. If they succeed, Anthos’ first step vl to force all CrossFit affiliates to morph
from professional training facilities into supplemeand equipment peddlers. In that case,
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Ms. Glassman argues that the Defendants could nisemation about Anthos’
future plans for CrossFit and Anthos’ valuation heelologies to persuade
CrossFit affiliate gyms and their members that Astis an undesirable business
partner. Ms. Glassman fears that this might pregudher business interest in
completing her deal with Anthos.

Notwithstanding these risks, | conclude that theiess-strategy immunity
does not protect the information that the Deferslas#ek. First, while the
probative value of the desired information might losv when it comes to
establishing whether Ms. Glassman has breachediceriary duties, business
plans and valuation materials could be wuseful toover as the
Defendants/Counterclaim Plaintiffs must, that CFKaissvould be irreparably
harmed by the deét.

The parties have also mitigated risks to Ms. Glassroy agreeing to a
Confidentiality Order to prevent public disclosure$ sensitive materialS.
Defendants’ counsel assured me at oral argumenthtaanaterials sought are for
litigation purposes only, and that under no circtamses will CrossFit or Mr.

Glassman use confidential information obtained ughothis litigation to attempt

affiliates will lose the right to choose between amay of competing brands . . . . [And]
[a]ffiliates will be forced to sell the Anthos compy’s endorsed line of products.”).

“1 Along with the Defendants’ counterclaims, the Defents have moved for a temporary
restraining order against the sale and will bearktbrden of showing that the sale would cause
irreparable harm.

“2 SeeStip. [Proposed] Ord. Governing Produc. Exch. Qterit’l/Highly Confident'l Info.
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to further turn the CrossFit community against depbal deal between Ms.
Glassman and Anthos. | will take Defendants’ celias his word, and | conclude
that the risk of improper non-litigation use of tiscovery sought is insufficient to
invoke the business-strategy immunity. Let me duulyever, that if | were to
discover that the Defendants are using this inftionato gain a business
advantage outside this litigation, | would not kett®i to redress that situation.

1. CONCLUSION

In conclusion, | emphasize that | have not ruledhmnapplication of these,
or other, discovery doctrines as they pertain te [efendants’ outstanding
Motions to Compel brought against third parties clahare not yet submitted for
decision. As to the documents in Ms. Glassman&se@ssion, however, | find that
the requested communications are not protectechéycdommon-interest doctrine
or by the business-strategy immunity. Accordinghe Defendant’s Motion to
Compel the Production of Documents is hereby gchnte
IT ISSO ORDERED.

Sincerely,
/sl Sam Glasscock Il

Sam Glasscock Il
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