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Delaware’s automobile insurance statute requiegslated insurers to offer
a minimum amount of insurance on automobiles thatragistered in the State.
On one subject, however, the statute is uncleast s automobile insurer provide
personal injury protection (“PIP") coverage to amsured where that person is
struck in Delaware, as a pedestrian, by a car“@trking car”) that is insured in
Delaware? This case presents that question of first impoess

William Mohr, the plaintiff-below-appellee, was stk in Delaware by a car
that was insured in Delaware. Mohr recovered themum $15,000 coverage
limit from the carrier that insured the strikingrcaBut, Mohr also sought to
recover from Progressive Northern Insurance Compdng defendant-below-
appellant (“Progressive”), which had sold an autbio insurance policy to
Mohr’'s mother. Under the Progressive policy, Meshmother was the named
insured, and Mohr was insured as a member of hiens household. The
Progressive policy, by its terms, dwbt cover Mohr as a pedestrian in the instant
circumstances. The Superior Court held, nonethelbsit Mohr was entitled to
recover under the Progressive policy, because ansad it denied PIP coverage,
that policy conflicted with Delaware’s automobilesurance statute which—the

Superior Court found—mandated such coverage. ®hd ordered Progressive to

1 21Del. C.§ 2118.

% For ease of reference, we sometimes refer toRHatcoverage in this Opinion as “pedestrian
PIP benefits.”



pay Mohr the $85,000 difference between the $15,000recovered from the
insurer of the striking car and the $100,000 PIfPecage limit under his mother’s
Progressive policy. We find no error and affirm.

FACTUAL AND PROCEDURAL BACKGROUND

The pivotal facts are undisputed. Mohr was strbgka car in Seaford,
Delaware, while a pedestrian, on February 2, 2008e automobile that struck
Mohr was registered and insured in Delaware. Maas seriously injured, and
was paid the statutory minimum $15,000 limit unttex policy of the carrier that
insured the striking car. That amount, howeved, nbt adequately compensate
Mohr for his injuries.

Mohr's mother owned a Delaware-registered and gg@utomobile. The
mother’s automobile was insured under a Progregsiliey that had a $100,000
PIP benefits limif and that relevantly provided pedestrian PIP be&et
“household members” of the “named insuréd.Mohr, who was a “household
member” of the “named insured” (his mother), soughtrecover the $85,000
difference between the amount he received fromrhrer of the striking car, and

the $100,000 limit under his mother’s policy. Pexsive denied the claim on the

% That limit exceeded the required $15,000 statutainimum. 21Del. C.§ 2118(a)(2)(b).

* Unless the context indicates otherwise, referenaeinsureds” in this Opinion include both
named insureds and their household members.
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ground that its policy did not provide pedestrianverage to insureds who were
struck in Delaware by a Delaware-insured automobile

It is undisputed that Mohr, even though an insuoedier his mother’'s
policy, was not covered. We pause to explain whihe Progressive policy
insured Mohr's mother and members of her houselfmldluding Mohr) as
pedestrians, bubnly where the insured pedestrian is struck by a cair inot
insured inDelaware’ In this case, the striking car was insured inaelre.
Therefore, Progressive’s policy, by its terms, didt cover Mohr in the
circumstances of this case.

Mohr sued Progressive in the Superior Court for edemination that
Progressive was required by statute to provide &dfferage for his injuries,
whether or not its insurance contract so providétogressive defended on the
basis that Delaware’s automobile insurance statags not require an insurer to
provide PIP benefits to an insured pedestrian whatiuck in Delaware by a

Delaware-insured car.

® That provision in Progressive’s policy was based subparagraph (d) of 2Del. C.
§ 2118(a)(2), which provides:

d. The coverage required by this paragraph shedl bé applicable to the named
insureds and members of their households for aetsderhich occur through

being injured by an accident with any motor vehiokher than a Delaware
insured motor vehicle while a pedestrian or whiteupying any registered motor
vehicle other than a Delaware registered insuretbmehicle, in any state of the
United States, its territories or possessions oraGa.
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In an opinion issued on September 27, 2010, the=i@upCourt denied
Progressive’s motion for summary judgment and awcriohr $85,000. The
court held that Delaware case law “support[s aifigdthat Plaintiff may be
entitled to the monetary difference in the two pels [the striking car’s and the
pedestrian’s],” and that to “hold otherwise woulshit no-fault coverage beyond
what the legislature envisione®l.'Under Progressive’s construction of the statute,
a recovery of benefits would depend on whetherdini&ing car is insured in
Delaware, regardless of the amount of PIP covefagevhich a premium was
paid. The Superior Court stated that if Progressiposition were adopted, then
“should [a pedestrian] have the misfortune of beastrgck by one of these ill-fated,
lesser-insured Delaware vehicles, she must resgseh to that vehicle’s limited
coverage. [That] crapshoot cannot be what theslemire intended for Delaware
residents.”

This appeal followed.

ANALYSIS
I. The Contentions and the Applicable Standard
In this appeal, Progressive claims that the Sup&amurt reversibly erred,

because by statute Progressive was not requir@doiode an insured pedestrian

® Mohr v. Progressive Northern Ins. 8010 WL 4061979 at *3 (Del. Super. Sept. 27, 3010

“1d.



PIP benefits where, as here, the insured is stnmudRelaware by a Delaware-
insured automobile. All parties agree that thegR¥ssive policy, by its terms, did
not provide pedestrian PIP coverage in those cistantes. The sole legal
guestion presented is whether Progressive wast@tihtumandated to provide
such coverage. That requires us to decide wheflddaware’'s automobile
insurance statute—in particular, subparagraph {e31oDel. C. § 2118(a)(2)—
requires an insurer to provide PIP coverage undizlaware policy for an insured
who is injured, as a pedestrian, in Delaware byetaWware-insured car. If the
statute is found to so require, then the Supermur judgment awarding Mohr
$85,000 of PIP benefits under the Progressive ypafiast be upheld.

A trial court’s interpretation of a statute presenon appellate review, a
question of law that this Court reviewde novd® “The goal of statutory
construction is to determine and give effect teJtlegislative intent® When a
statute is interpreted, “[ulndefined words . . .ginie given their ordinary,

common meaning™® Those words “should not be construed as surptugabere

8 Cf. State Farm Mut. Auto. Ins. Co. v. Wagamb#l A.2d 557, 561 (Del. 1988) (refusing to
reform statutorily-inconsistent exclusion, foundtary to public policy, solely to the minimum
limit amount mandated by statute, due to absendeedffull agreement of the parties”).

®CML V, LLC v. Bax28 A.3d 1037, 1040 (Del. 2011).

19 evan v. Independence Mall, In840 A.2d 929, 932 (Del. 2007) (citation omitted).

1 Oceanport Indus., Inc. v. Wilmington Stevedores, BB86 A.2d 892, 900 (Del. 1994).
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12 Courts “must

IS a reasonable construction which will give thereamng.
ascribe a purpose to the use of statutory langudigesasonably possible?
Where the statutory language is clear on its fakiga fairly susceptible to only
one reading, the unambiguous text will be constrammbrdingly, unless the result
is so absurd that it cannot be reasonably attribtethe legislatur&® Where,
however, the statutory text is ambiguous, the ceultt resort to other sources,
including relevant public policy, “for guidance Ja® [the statute’s] apparent
purpose.> And, in carrying out its interpretive task, ti@®urt will “read each
section [of the statute] in light of all the othéssproduce a harmonious whof&.”
The practical consequence of the issue presentddatsif Progressive’s
interpretation of 21Del. C. § 2118(a)(2)(e) is correct, then PIP coverageafor
pedestrian injured in Delaware by a Delaware-industriking car, will be

recoverable only from the policy insuring the gtrik car. To simplify the

statutory analysis in this Opinion, we note—andriémder may assume—that this

12 Chase Alexa, LLC v. Kent County Levy Cp@91 A.2d 1148, 1152 (Del. 2010) (citing
Oceanport Indus., Inc636 A.2d at 900).

13 Chase Alexa, LL{991 A.2d 1152.
14CML V, 28 A.3d at 1041 (citingeVan,940 A.2d at 933).

15 PHL Variable Ins. Co. v. Price Dawe 2006 Ins. Trwest rel. Christiana Bank and Trust Co.
28 A.3d 1059, 1070 (Del. 2011) (citation omitted).

16 CML V, 28 A.3d at 1041 (citingaylor v. Diamond State Port Corfl4 A.3d 536, 538 (Del.
2011)).



case is indistinguishable from the situation whiftehr himself purchases the
Progressive policy in his own name, as opposecetagbinsured as a “household
member” of the “named insured” (here, his mother).

Underlying this dispute is the fact that an insucedmant will have paid a
higher premium to purchase an insurance policy eHiogsits exceeds the $15,000
statutory minimum. To purchase only the minimumerage, the premium would
be less. Where the policies insuring the injuredigstrian and the Delaware-
insured striking car, respectively, carry the sam@imum coverage limit, no
dispute arises, because the “no double recoveiytipte may properly limit the
injured pedestrian’s recovery to the limit undee tholicy insuring the striking
car’” Under Progressive’s reading of the statute, hewewhere an insured
chooses to purchase additional, higher coverage thed is later struck and
injured, as a pedestrian, in Delaware by a Delawasured automobile, the
insured pedestrian cannot not receive the incremhemenefit of the higher
coverage under his own policy. At stake, therefasethe insured pedestrian’s

ability to recover the difference between the mummPIP coverage under the

policy insuring the striking car (here, $15,000)dathe higher PIP coverage

7 This Court has previously ruled that a policy es@n for a “double recovery” under the
insured’s policy—of the amount of coverage provideader the striking car's policy—is
permissible under the statut&ee generallyGonzalez v. State Farm Mut. Auto. Ins..,(883
A.2d 59 (Del. 1996).



afforded under the separate policy insuring theepethn (here, $100,000). Here,
that difference was $85,000.

[I. The Statutory Construction | ssue

The statutory construction issue presented requsds decide whether: (1)
subparagraph (e) of Del. C.8 2118(a)(2) is plain on its face and suscepbibly
to the meaning Progressive ascribes toiike—that coverage for pedestrians is
mandated and available only from the striking cansurer—or (2) whether the
statute is also reasonably susceptible to the ajgpoderpretation advocated by
Mohr and adopted by the Superior Court. If théuséais reasonably susceptible to
both interpretations, then it must be deemed anadmgu In that case, the
interpretation that best furthers the legislativepgoses underlying the Delaware
automobile insurance statutory scheme must prevail.

A. The Coverage Mandate of Pkl.
C.8 2118(a)(2)(e) is Ambiguous

Our analysis of the first issue, whether subparstya) is ambiguous, starts
with 21 Del. C.8 2118(a)(2). That provision requires that autbies registered
in Delaware must carry insurance to compensateiréa persons for reasonable
and necessary expenses” arising out of automobdilents® Subparagraph (e)

of Section 2118(a)(2) (“subparagraph (e)”) provides

1821 Del. C.§ 2118(a)(2)(a).



The coverage required in this paragraph shall applpedestrians

only if they are injured by an accident with anytarovehicle within

the State except as to named insureds or membéngiohouseholds

to the extent they must be covered pursuant tossalgpaph d. of this

paragraph.

Unlike subparagraphs (c) and (d) of Section 2118)aJ subparagraph (e)
does not specify whether its coverage mandate eppd an insured pedestrian’s
insurance policy, or to the striking car’s insuramolicy, or to both. Progressive
claims that subparagraph (e)’'s coverage mandatemignbe read (i) to regulate
the insurance policy covering the striking car, @ndto limit geographically the
pedestrian PIP benefits mandated by subparagraph—bfc restricting
subparagraph (c)’'s coverage mandate to accideatsotitur in Delaware. And
subparagraph (c), Progressive argues, applieshgrins only to the striking car.
That interpretation, Progressive claims, is congaeWhen subparagraph (e) is read
together with subparagraph (c). Subparagraphr{sjiges:

The coverage required by this paragraph shall Ipdicable to each

person occupying suchfinsured] motor vehicleand to any other

person injuredn an accident involving sudmsured]motor vehicle
other than an occupant of another motor veHftle.

19 As more fully discussedhfra, subparagraph (c)'s coverage mandate applies wnlhe
policies of striking cars (i.e, cars that are involved in the injury-causing deaqt).
Subparagraph (d)'s coverage mandate applies tgpadheies covering “named insureds” and
their household members, where they are injurednnaccident involving a non-Delaware
insured automobile either as pedestrians, or aspactsof a non-Delaware-insured automobile.

20 |talics added.



We agree that Progressive’s interpretation is aamable construction of the
statute. Subparagraph (c) explicitly mandates @mefor injured pedestriansly
from the policy that insures thariking car (i.e., “any other person injured in an
accident involvingsuch[insured]motor vehicl®.?* Subparagraph (c) contains no
geographic limitations and subparagraph (e), whiommediately follows
subparagraph (d), imposes certain geographic limis. Progressive’'s approach
may be expressed syllogistically as follows: (i)bparagraph (c)’'s mandate is
limited to the insurance policy covering the stikicar; (i) Subparagraph (e) is
intendedsolelyto limit geographically the coverage mandateduiypsragraph (c);
and (iii) therefore, subparagraph (e)'s coveragedate is necessarily limited to
the policy covering the striking car.

But, Progressive’s construction is not the onlysozeable interpretation, for
three separate reasons. First, subparagraph (@hws claimed to modify
subparagraph (c), makes no reference at all tossagpaph (c¥* The only even

arguable textual link between the two subparagraghsne word “only” in

2L Accord Wisnewski v. State Farm Mut. Auto. Ins.,2005 WL 697945 at *1 (Del. Super. Feb.
14, 2005) (“To constitute an ‘accident involvisgch motor vehicle,” a casual connection is
required between the use of the vehicle and theyiri) (citing Gray v. Allstate Ins. Cp.668
A.2d 778, 780 (Del. Super. 1995) (“On several omes this Court has discussed the causal
nexus between an injury and an automobile accidbith is required to trigger coveragader

§ 2118(a)(2)(c))) (italics added).

22 The legislature did choose to refer specificablytibparagraph (d) in the text of subparagraph
(e).
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subparagraph (e). That word (Progressive argugegls that subparagraph (e)
operates solely to limit, rather than to expandecage. That conclusion does not
inexorably follow from the statutory text, however.

Second, Progressive’s narrow focus on subparagi@pignores and gives
no effect to contrary language found in subpardyr@g)—specifically, that the
“coverage required in this paragraph shall apptypedestrians only if they are
injured by an accident with any motor vehicle withihe State. . . %* The quoted
italicized language is substantively identical mttb subparagraphs (c) and {d).
Progressive acknowledges that both provisions ekpaather than limit—
coverage?

Third, subparagraph (c) expressly requires thatinkared automobile be
involved in striking the pedestrian. Subparagréghdoes not. Subparagraph (c)
mandates automobile insurance coverage for pedestinjured in an accident

“‘involving suchmotor vehicle.” That language expressly requihed the insured

23 |talics added.

24 gpecifically, subparagraph (c) states “[tlhe cager required by this paragraph shall be
applicable to. . . .” and subparagraph (d) stdtasthe “coverage required by this paragraph shall
also be applicable to. . . ."

> Progressive describes subparagraph (c) as wheee Delaware legislatursets forththe
coverage applicable to occupants and others (imgugedestrians) involved in an accident with
an insured motor vehicle.” (italics added). Moregwvthe insurer states, “[subparagraph (d)]
speaks toadditional coverage provided to named insureds and membetiseof household,”
whereas subparagraph (diniits those benefits that are required . . . in subpapy[(c)].”
(italics added).
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automobile be involved in the accident. That regmmient necessarily excludes
policies insuring automobiles that am®t involved in the accident, even if the
injured pedestrian is an insured under such ay&licSubparagraph (e), however,
refers broadly to&ny motor vehicle,” and nowhere limits the pedestsamnght to
recover under an automobile insurance policy imguhim, in cases where that
insured automobile isotinvolved in the accident.

The different language employed by these two suigseccannot be viewed
as accidental or inconsequenfial. The legislative choice of the word “any” in
subparagraph (e) reasonably could have been irdetwd@xpand the coverage
mandate beyond that provided by subparagraph (aghwaddresses only—and is
limited to—the policy insuring the striking car. hat is, subparagraph (e) can
reasonably be read to require that Delaware autdenoisurance policies cover
insured pedestrians who are injured in Delawartahy motor vehicle.”

Because subparagraph (e) is susceptible to twoomabte yet different

interpretations, it is ambiguous.

26 See supranote 21.

>’ Dewey Beach Enter., Inc. v. Bd. of Adjust. of ThDewey Beachl A.3d 305, 307-08 (Del.
2010) (“[W]ords in a statute should not be consir@es surplusage if there is a reasonable
construction which will give them meaning, and ¢sumust ascribe a purpose to the use of
statutory language, if reasonably possible.”) {mtamitted).
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B. A Response to the Dissenting Opinion

The Dissent forcefully and repeatedly argues thatet can be but one
reasonable reading of the statutory scheme: nantledit, subparagraph (d) is
unambiguously thenly statutory provision that addresses PIP coverageg$ared
pedestrians; that subparagraph (d) does not marwaterage for pedestrians
struck by a Delaware-insured car; and by that donsshe General Assembly
“explicitly eschew[ed]” mandating such coverdfe.The Dissent asserts that
subparagraph (e) can only reasonably be read tosena geographic restriction on
the coverage mandate provided by subparagraph (c).

The Dissent’s reasons only buttress a propositiahwe readily concede—
that Progressive’s interpretation of the statuteasonable. The issue, however, is
whether it is theonly reasonable interpretation. It cannot be. Thatettion, no
matter how often or how emphatically repeated ley@iissent, cannot obviate the
existence of a reasonable, alternative readingilmba@ragraphs (d) and (e). Under
that alternative reading, subparagraph (d) is hetdole and exclusive source of
coverage of insured pedestrians. It may also reddy be read to address a
broader set of circumstances that involve non-Datewinsured cars, because

subparagraph (d) mandates coverage for Delawanesils—whether as occupants

28 Dissenting Op. at 38. What is hard to square Witk reasoning is the Dissent’s accusation
that our interpretation “import[s] a new form ofderinsured motorist coverage for personal
injury protection.” Dissenting Op. at 36. Thamgily cannot be so, given the legislative
decision to require theame form of coverader accidents involving non-Delaware insured cars.
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or as pedestrians—who are injured in accidentshwmvg a non-Delaware insured
car. And, for the reasons stat&org subparagraph (e) is also reasonably read to
require coverage of insured pedestrians who anekstn Delaware by a Delaware-
insured automobil®  That criticism erroneously presupposes that only
subparagraph (d) “actually governs coverage farrie$ to insured pedestriars.”

To summarize, the Dissent’'s analysis does not ctongrips with the
reasoning that establishes that subparagraph (e)reasonably be read in an
alternative way that would mandate coverage indiheumstances at bar. That
interpretation conflicts with Progressive’s alsasenable interpretation. Being
subject to two different reasonable yet inconsisteterpretations, subparagraph
(e) is therefore ambiguous and requires a deedysas that includes resort to the

tools of judicial construction.

29 Nor is it accurate for the Dissent to assert that contrary view “fails to recognize” that
“subparagraph (c) governs situations when the atshits a pedestrian while subparagraph (d)
governs situations when the insurisdthe injured pedestrian.” Dissenting Op. at 27IsoA
inaccurate is its characterization of our decisam “choos[ing] to recraft’” the automobile
insurance statute. Dissenting Op. at 43. Thguraent presupposes that the General Assembly
has clearly formulated its intent. It did not. defining the scope of no-fault coverage, the
General Assembly instead chose to use languagédetidd itself to two opposite-yet-reasonable
interpretations. Accordingly, the result we reaepresents our best effort tormulate as an
original matterwhat the General Assembly intended despite itseleas[] draft[smanship]” of
the statute (to use the Dissent’'s words), Dissgn@p. at 28, not to “recrdft an already-
existing construct whose meaning is clear beyomddwenture.

%0 Dissenting Op. at 25.
14



C. The Superior Court’s Interpretation
Furthers the Underlying Statutory Purpose

Because it is ambiguous, Z¥l. C.8§ 2118(a)(2)(e) must be construed in a
manner that best furthers the legislative purpase public policy goals that
underlie the enactment of Delaware’s automobilairiasce statutory scherfe.
The question thus becomes: which interpretatiosutiparagraph (e) best furthers
the legislative purpose and policy goals—Progressigr Mohr’'s?

An important public policy goal of the automobilesurance statute is to
promote “full compensation to all victims of autobile accidents®* A related
goal is to “encourag[e] the Delaware driving pultiic purchase more than the
statutory minimum amount [of coveragé}.”In furtherance of these purposes, this
Court has held that, “[ijn the absence of expreggslative authority, no policy

exclusions affecting statutory minimum coveragel w#é recognized® In our

31 LeVan v. Independence Mall, In@40 A.2d 929, 932 (Del. 2007) (“The goal of staty
construction is to determine and give effect tadiedive intent.”).

32 Nationwide General Ins. Co. v. Seema@n2 A.2d 915, 918 (Del. 1997) (declaring void, on
public policy grounds, an exclusion limiting covgeato household members to statutory
minimum rather than otherwise applicable policyif)m

4.

3 Harris v. Prudential Property & Cas. Ins. G&32 A.2d 1380, 1381-82 (Del. 1993).
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view, that principle also informs the proper coastion of ambiguous automobile
insurance statutory provisions that are claimedetoy coveragé’

Progressive contends that “Delaware courts havaladyg upheld policy
provisions that deny ‘excess’ benefits as not b&intative of public policy.” For
support, Progressive cites two Superior Court d&tss neither of which involved
the construction of a statutory provision judigialletermined to be ambiguotfs.
That Delaware courts have previously upheld spepiblicy exclusions that daot
violate the automobile insurance statute does dedrzce the inquiry here, which
IS: what is the proper construction of provisionghat statute that are found to be
ambiguous?

In Nationwide Gen. Ins. Co. v. Seenianhis Court held that the public
policy underlying the statute “favofsll compensation to all victims of automobile

accidents” and encourages “the Delaware drivindiptd purchasenorethan the

% See 21 Del. C. § 2118(e) (requiring insurance policies “purpagtito satisfy” the statute’s
requirements to contain a provision “which statest,tnotwithstanding any of the other terms . . .
of the policy, the coverage afforded shall be alsieas extensive as the minimum coverage
required by this section”).

% Mason v. State Farm Mut. Auto. Ins. Cb997 WL 524129, at *2-3 (Del. Super. July 21,
1997) (upholding “regular use” exclusion under nesls policy where “PIP coverage meeting
the statutory requirements was . . . paidtouhe limits of the coverages required under section
2118(a)) (italics added)Webb v. State Farm Mut. Auto. Ins. Cb993 WL 80634, at *4 (Del.
Super. March 17, 1993) (“refus[ing] to extend cagg—under a “convoluted reading” of
subparagraph (d)—for injuries to the insured that sustained while occupying her other,
uninsured Delaware-registered automobile, becdesesured “simply . . . decid[ed] to save the
cost of purchasing insurance on [that] car”).

37702 A.2d 915 (1997).
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statutory minimum amount [of coveragéf.”Progressive urges thiationwideis
distinguishable because the disputed policy promisin that case concerned
“liability coverage, not PIP benefits,” and applitml household members of the
named insureds, but not the named insureds theesselfhose are distinctions
without a difference.

First, Nationwide establishes an important purpose of the automobile
insurance statute, which informs our statutory tmicon analysis. In
Nationwide the disputed policy carried a $100,000 limit iabllity coverage “for
property damage and bodily injury” arising from ar @ccident. The insured’s
teenage son, who was injured while riding as agrags with his insured father,
filed a claim against his father's Nationwide pwglic That policy contained a
“modified” household exclusion that limited coveeafpr the insured’s household
members (the son) to the $15,000 statutory minimurhat exclusion, we held,
violated the public policy underlying 2el. C.ch. 29 and also Section 21¥8,
because it was inconsistent with the General AsBesntpublic policy [goal of]

. affording opportunities for acquiringhore than the statutorily mandated

minimum amount [of coveragef®

38 |d. at 918 (italics added).

3 |d. at 915 (citing as “Delaware’s Financial ResponisjpLaws” 21 Del. C. § 2118 and 21
Del. C. Ch. 29).

“0|d. at 918 (italics added).
17



Second, Progressive’s attempt to distingiNsttionwideon factual grounds
is fatally undercut byBass v. Horizon Assurance Cban earlier decision of this
Court upon which théationwidecourt relied. Bassinvolved PIP benefits, not
liability coverage. Nationwide cited Bass as support for its holding that
Nationwide’s modified policy limiting the son’s befits to the statutory
minimum—as opposed to the higher limit of coverpgechased by the insured
father—contravened public poliéy.

Nor are we persuaded by Progressive’s attempistonduishNationwideon
the basis that there the insurer (Nationwide) “vediempting to treat named
insureds differently than other [household membBerslhereas here the insurer
(Progressive) is treating them the same, (denying additional coverage to both).
As our case law makes clear, an important policgedying Section 2118 is to

encourage the purchase of “more than the statytm@ndated minimum amount”

1562 A.2d 1194, 1196 (Del. 1989) (describing refevexclusion as “incompatible with the no-
fault nature of PIP coverage”).

2 Nationwide 702 A.2d at 918, n. 4 (“This Court’s position tltiaese exclusions violate public

policy regardless of any modification for the staty minimum [limit] was reiterated when we
followed Wagamorin Bass v. Horizon Assurance Compéahy

18



of coverage. That policy, we conclude, is bedhiened by upholding the statutory
interpretation endorsed by the Superior Court fiere.

Nationwide Bass and other decisions of this Colirtestablish that the
“fundamental purpose” of 2el. C.§ 2118(a), and of 2Del. C.ch. 29 generally,
is to compensate fully victims of car accidefitsOne way to achieve that purpose
Is to “encourag[e] the Delaware driving public targhase more than the statutory
minimum amount [of coveragef® Those related goals are particularly
intertwined in a case such as this where, to obtéui compensation,” a
pedestrian victim of a car accident will need ascts the higher limit of the

insurance policy coverage that the pedestrian hirfmea relative) has purchased.

*3 Nationwide 702 A.2d at 918 (“The General Assembly intendedl [. . afford[] opportunities
for acquiring more than the statutorily mandatedchimum amount of automobile insurance
coverage.”) (citing 2Del. C.8 2118(d) (“Nothing in this section shall be coostt to prohibit
the issuance of policies providing coverage moreéeresive than the minimum coverages
required by this section or to require the segiegabf such minimum coverages from other
coverages in the same policy.”)).

* State Farm Mut. Auto. Ins. Co. v. Wagambal A.2d 557 (Del. 1988), for example, states
that:

The Delaware Financial Responsibility Law mandagesystem of insurance
intended to protect and compensate persons injaradtomobile accidents. This

law requires motorists to purchase, and insuraaoges to provideboth liability
and no-fault compensation coverage

Id. at 560 (citing 2Del. C.§ 2118(a)) (italics added).
%> Hudson v. State Farm Mut. Ins. 669 A.2d 1168, 1171 (Del. 1990) (“[T]he fundanant
purpose of Delaware’s financial responsibility laigsto protect and compensate all persons

injured in automobile accidents.”) (italics added).

46 Nationwide 702 A.2d at 918.
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The construction advocated by Mohr, and approvedth®y Superior Court,
advances the related goals of full compensatioranfaccident victims and of
encouraging policy holders to purchase that prmeetin the form of higher
coverage limits—for themselves and their househmddnbers. The interpretation
advocated by Progressive would have the opposfeetefof discouraging the
insured from acquiring coverage needed to providlepfotection for himself and
his family.

For these reasons, we hold that subparagraph @) BEl. C.8§ 2118(a)(2)
must be construed to mandate PIP coverage of khspezlestrians in the
circumstances presented hére. To hold otherwise would deny Delaware
residents, without any clear legislative bd8ishe “opportunit[y] for acquiring
more than the statutorily mandated minimum amddwi’ pedestrian PIP coverage
in the circumstance where they would most likehedet—being struck on a

Delaware road by a Delaware-insured car. Suchgslédively-unsanctioned

47 Cf., Selective Ins. Co. v. Lyan881 A.2d 1021, 1025 (Del. 1996) (“[A] liberal dtfion of
occupant is applied [in subparagraph (c)] so thatinjured insured will be compensated without
strict scrutiny of the physical location of theunsd.”).

8 CompareHarris v. Prudential Property & Cas. Ins. G632 A.2d 1380, 1381-82 (Del. 1993)
(“In the absence okxpress legislative authorityno policy exclusions affecting statutory
minimum coverage will be recognized.”) (italics adjl with Selective Ins. Co681 A.2d at
1025 (“An exclusion based on amplicit statutory allowanceannot be disfavored as contrary to
the statute’s underlying purpose.”) (italics add@itation omitted).

49 Nationwide 702 A.2d at 918.
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benefits limitation would run counter to the fundartal purpose of Section 2118
“to [fully] protect and compensate all persons irfliin automobile accidents?”
CONCLUSION

For the foregoing reasons, the judgment of the Bap€ourt is affirmed.

*0Hudson v. State Farm Mut. Ins. C669 A.2d 1168, 1171 (Del. 1990).
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STEELE, Chief Justice dissenting:

On February 8, 2008, William Mohr jumped out of avimg Jeep, which
then ran over him. Mohr attempted to recover ndtfaersonal injury protection
benefits under his mother’s insurance policy, brdagRessive denied his claim.
The trial judge held that Progressive’s policy ateld 21Del. C.8 2118 by failing
to cover insured pedestrians struck by Delawarerats vehicles and ordered
Progressive to pay $85,000 in benefits. The Mijdmds no error and affirms.
| respectfully dissent because:

(1) the General Assembly in subparagraph (d) oD2L C. § 2118(a)(2)
intentionally mandated no fault personal injury teation coverage for insured
pedestrians struck by non-Delaware insured vehmhdg — explicitly eschewing
extending the mandate to Delaware insured vehicles;

(2) this Court's desired policy judgments cannotrmwe the General
Assembly’s intentional, rational, and unambiguoasision to distinguish between
Delaware and non-Delaware insured vehicles wherdatarg limits on the scope
of no fault coverage;

(3) broad public policy statements in a statutesamble do not govern the
specific and explicit text of an unambiguous statyprovision; and,

(4) the Majority’s attempt to analogize mandatedandt coverage (personal

injury  protection) to mandated fault coverage (bodiinjury and
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underinsured/uninsured motorist coverage) ignofak:the interrelationship and
distinction between fault and no fault mandated ecage; (b) the fact that
Delaware is a hybrid no fault coverage state aiatl dinly the General Assembly
through gathering and analyzing legislative fa@s assess mandated coverages’
effect on the willingness of insurance carriersoffer insurance coverage in the
state and the costs to consumers of mandated expaaserage.
l. Facts

Around 10:25 p.m. on February 8, 2008, William Maodmd Courtney
Brittingham were standing in a Seaford, Delawankipg lot arguing about who
should drive. According to the police report, Bnggham stated that they had been
drinking since 6:00 p.m. She recalled that Mok ttee keys to the Jeep and the
two of them got in, but she continued insistingt thmhr not drive. Brittingham
repeatedly told Mohr to get out of the Jeep, butnséead left the parking space
and turned left, flooring it while headed towarfeace. The Jeep collided with a
four foot metal chain link fence, dragging the ferfor 15 feet. Brittingham
continued to tell Mohr to get out of the Jeep, sathiMopened the door and jumped

out. Brittingham then attempted to stop the Jesplhyefore it struck a tree. In the

process, the Jeep’s left rear tire ran over Mohr.

>1 App. to Opening Br. A-8.
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Mohr filed a personal injury protection benefit@ioh against Brittingham
whose PIP no fault coverage had limits of $15,00®h December 2, 2009, Mohr
sent a letter to Progressive demanding “excessopat injury protection benefits
through his mother Maridebbie Mohr's Progressivécgadbecause he was living
with his mother at the time of the accident andeveld himself to be an insured
under her policy. Progressive rejected the clailthere is no evidence in the
record to show that Mohr sought to recover fronttBigham’s fault based bodily
injury coverage or under his mother’s underinsumnedorist coverage.

[I.  Analysis

Before proceeding to interpret Z¥el. C.8§ 2118, it is important to confront
and appreciate intuitively the General Assembly@nstruct of our vehicle
insurance laws. We must assume the obvious —G#reeral Assembly is aware
that its statutes require drivers to carry a varet insurance coverages while
operating vehicles on Delaware roadways, threelo€hvare relevant to this case.
The first is bodily injury insurance, which covetise insured for wrongfully
causing injury to a third party after the third tyaproves duty, breach, causation
and damages. Second, underinsured motorist cavaray, under one’'s own
policy, indemnify a driver or pedestrian for losseaised by a driver who harms

the insured but does not have sufficient bodilyutyjinsurance to completely
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indemnify the injured part}? Underinsured motorist coverage may apply only
after a tortfeasor’s liability coverage has beenasisted® Finally, personal injury
protection is no fault coverage indemnifying anurmed person for certain
enumerated losses arising from the use of a vehielgardless of fault. The
Delaware personal injury protection scheme, asriest byCouch on Insurange
is not a true form of no fault insurance “giventtiiadoes not affect the ability of
the traffic accident victim to sue in tort, but mgrprovides benefits which are in
addition to those afforded by the standard autoteatnverage ™

The Majority’s concern that Mohr will be left witimnsufficient coverage if
he cannot access his mother’s personal injury ptiote coverage misapprehends
the General Assembly’s no fault/fault scheme of deded coverage. In reality,
Mohr could access Brittingham’s bodily injury comge and, to the extent
necessary, his own underinsured motorist coverdgdiei can prove that
Brittingham tortiously injured him. The unique faal circumstances of this case
and the difficulty Mohr might have proving Brittihgm was at fault clearly

underlie Mohr's attempt to reformulate the Genefsdsembly’s thoughtful,

®2 For purposes of this dissent, the term underimsum®torist includes underinsured and
uninsured motorists as the latter is a subseteofdimer.

>3 Eric M. Holmes,Appleman on Insuranc€ 150.2, at 202 (2d ed. 2004) (“UIM coverage
typically would be triggered only when the victimisnderinsured coverage exceeded the
tortfeasor’s liability coverage. In this situatjahe victim would then resort to his or her own
underinsured coverage, minus the liability settletieom the tortfeasor’s carrier. . .”).

>4 Steven Plitt et alCouch on Insurancg 125:5, at 125-16 (3d ed. 2008).
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interrelated construct of no fault PIP and faulsdzh bodily injury coverage.
Because Mohr may find it difficult to prove Britgham was at fault, and by doing
S0 access her bodily injury liability coverage vin# also find it difficult to access
his mother’s fault based underinsured motorist caye:>

Personal injury protection represents Mohr's bekance to recover
damages. Brittingham’s carrier paid Mohr the maximamount of $15,000 in
personal injury protection benefits. Therefore, igsue in this case is whether the
General Assembly mandated that Mohr's own insurguadey’s personal injury
protection cover him if a Delaware insured vehisteuck him while he was a
pedestrian, regardless of fault. This questiontrbesanalyzed after appreciating
that bodily injury coverage typically allows thedastrian to recover damages
when the driver of a vehicle wrongfully causes igpjto the pedestrian.

A. Subparagraph (d) only mandates coverage for insed
pedestrians struck by non-Delaware insured motor Vacles.

In the analysis section of the opinion, the Mayojumps headfirst into its
interpretation of 2Del. C.8 2118(a)(2)(e) without first considering the #ireld
guestion of which subparagraph actually governs@me for injuries to insured

pedestriang® | find — after a comprehensive reading of theéwtawhich takes

> When making a claim for underinsured motorist cage, the insurance company stands in
the shoes of the other driver and the person makieglaim must prove fault.

°% |n the first sentence under the “Statutory Cormsion Issue” heading, the Majority writes:
“The statutory construction issue presented requieto decide whether: (1) subparagraph (e)
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into account the sequence of the provisions —gsbhparagraph (d) mandates the
scope of coverage for pedestrian members of holdslile subparagraph (e)
operates as a geographic limit on that scope.

Under heading (a) of 2Del. C. § 2118, no Delaware vehicle owner shall
operate a vehicle on Delaware roadways unlesswimerohas the legally required
minimum insurancé’ Heading (a) is divided into four paragraphs ttiescribe
the different areas of mandated insurance cover@ieindemnity from legal
liability,”® (2) compensation to injured persofig3) compensation for property
damagé? and (4) compensation for damage to the insureitheti

Paragraph (2) provides the relevant statutory fextmandated no fault
personal injury protection coverage. Subparagr@)hstatesjnter alia, that a

person’s insurance coverage must include compensab injured persons for

of 21 Del. C. 8 2118(a)(2) is plain on its face and susceptinly to the meaning Progressive
ascribes to it . . . or (2) whether subparagraphs(@also reasonably susceptible to the opposite
interpretation advocated by Mohr and adopted byStingerior Court.” Op. at 8.

7 21 Del. C.§ 2118(a) (“No owner of a motor vehicle requiredbe registered in this State,

other than a self-insurer pursuant to 8 2904 f thle, shall operate or authorize any other
person to operate such vehicle unless the ownembkasance on such motor vehicle providing
the following minimum insurance coverage:”).

*8 21 Del. C.§ 2118(a)(1).

9 21 Del. C. § 2118(a)(2) (“Compensation to injured persons riEmsonable and necessary
expenses incurred within 2 years from the dat@eficcident”).

%021 Del. C.§ 2118(a)(3).

®1 21 Del. C.§ 2118(a)(4).
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reasonable and necessary medical expenses inauitted 2 years from the date
of the accident? Subparagraph (b) establishes minimum limits ¢&,$a0 for any
one person and $30,000 for all persons injuredrip @ne acciderft More
importantly, subparagraphs (c) through (e) defime ¢cope of the term “injured
person.”

First, subparagraph (c) provides that the mandaimeerage “shall be
applicable to” each person occupying the vehiclé amy other person injured in
an accident with the vehicfé. This subparagraph covers Mohr because a vehicle
injured him in an accident, but the next subpanagravhich discusses pedestrian
coverage in relation to members of the househslanare specific and therefore
controls. Critically, the Majority fails to recoge that subparagraph (c) governs
situations when the insured hits a pedestrian whibparagraph (d) governs
situations when the insuréslthe injured pedestrian. Mohr is seeking covelage

the latter case as a member of the insured houkehpired as a pedestrian.

%2 21 Del. C. § 2118(a)(2)(a) (“Compensation to injured persfmrsreasonable and necessary
expenses incurred within 2 years from the datéhefaccident for: 1. Medical, hospital, dental,
surgical, medicine, x-ray, ambulance, prostheticvises, professional nursing and funeral
services.”).

®3 21 Del. C. § 2118(a)(2)(b) (“The minimum insurance coveragkicv will satisfy the
requirements of subparagraph a. of this paragraph minimum limit for the total of all
payments which must be made pursuant to that sabgmoh of $15,000 for any 1 person and
$30,000 for all persons injured in any 1 accidgnt.”

%4 21 Del. C. § 2118(a)(2)(c) (“The coverage required by thisageaph shall be applicable to
each person occupying such motor vehicle and to athgr person injured in an accident
involving such motor vehicle, other than an occupdranother motor vehicle.”).
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Admittedly, subparagraph (c) is carelessly draftbdf because the specific
controls the general, subparagraph (d) providesdiesant statutory rule.
Under subparagraph (d), the mandated coveragel “alsal be applicabl&® to
named insureds and the members of their households:
The coverage required by this paragraph shalllz@sapplicable to the
named insureds and members of their householdsctdents which
occur through being injured by an accident with amgtor vehicle
other than a Delaware insured motor vehicle whilgpedestrianor
while occupying any registered motor vehicle ottiem a Delaware

registered insured motor vehicle, in any statehefWnited States, its
territories or possessions or Candta.

In this subparagraph, the General Assembly divithedset of situations where an
insured or household member can be injured intoswemarios: when the person is
in the vehicle (“while occupying any registered orovehicle”) and when the
person is out of the vehicle (“while a pedestrian”}or insured pedestrians,
coverage is required if the striking vehicle isanfDelaware insured vehicle but
not required if the striking vehicle is insuredDelaware. Similarly, for insured
occupants, coverage is required if the occupiedicleehis a non-Delaware
registered insured vehicle but not required if toeupied vehicle is a Delaware

registered insured vehicle.

® |t is important to note that the drafters used shene “shall be applicable to” language to
signify another area of coverage that must be dem/by insurance companies like Progressive.

% 21 Del. C.§ 2118(a)(2)(d) (emphasis added).

29



Unlike the previous two subparagraphs—which usé'thall be applicable”
language—subparagraph (e) states that the covéshg#l apply to pedestrians
only if” the accident occurs within Delawate. The insertion of the word “only”
signifies an intention by the General Assemblytoatxtend the required coverage
to a new group of persons but to limit the coveradgch must be provided to
pedestrians. The General Assembly intended sugprzgoia (c) to control when an
insured hits a pedestrian and subparagraph (®@nwat when a third party hits the
insured pedestrian. Subparagraph (e) is designkeaiit this coverage to accidents
inside Delaware, with one exception; pedestrian® \@he named insureds and
members of the household may have coverage oUulmtiavare to the extent they
must be covered under subparagraph (d). This moosfdegal rules can be
confusing, but iany one clear conclusion can be drawn, it is that atdograph (e)
IS not the starting point of analysis for insuredi@strian coverage.

Nevertheless, the Majority begins and ends itsyamalwith subparagraph
(e)?® This error was certainly not induced by incorfegefing: Progressive never

made an argument based on subparagraph (e), whkiatitad only once in

®721Del. C.§ 2118(a)(2)(e).

® Op. at 5 (“That requires us to decide whether Data’s no-fault automobile insurance
statute—in particular, subparagraph (e) of 21 [&l.§ 2118(a)(2)—requires an insurer to
provide PIP coverage under a Delaware policy fomaanred who is injured, as a pedestrian, in
Delaware by a Delaware-insured car.”).
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Progressive’s Opening Briét. In fact, the second major heading under Merits of
the Argument points to another statutory sectiéhrogressive’s policy language is
consistent with the Delaware PIP statute, spedified Del. C.§ 2118(a)(2)d.”

As described above, automobile insurance carrierng insurance for
vehicles in Delaware must provide coverage for rlhmsureds or members of the
household’s pedestrians injured by non-Delawarairet vehicles. By itself,
subparagraph (d) requires insurance companiesver @edestrian accidents that
occur in any state of the United States, its gt or possessions or Canada.
Although subparagraph (e) creates a geographitaliimmn to coverage within the
state, an exception referring to subparagraph falies’* A comprehensive
examination of the statute—one which considers texuence of the
subparagraphs—reveals that subparagraph (d) mandaterage for pedestrians
who are named insureds or members of the household.

Because the General Assembly specifically intenasparagraph (d) to
provide the mandate for insured pedestrian PIP regee the next question is
whether the Progressive insurance policy conforonghe statute. Maridebbie

Mohr’s policy for no fault personal injury proteati provides that Progressive will

%9 App. to Opening Br. 13.
01d. at 10.

121 Del. C.§ 2118(a)(2)(e) (emphasis added).
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“pay for reasonable and necessary covered expe(igesicurred as a result of
bodily injury sustained by ansured persorn an accident; and (2) incurred within
two (2) years of the date of the accidefit.This broad coverage is limited by the
definition of an insured person.

The Progressive policy defines an insured persoa asmed insured or
member of the household who is injured “(i) as dgstrian in an accident with
any land motor vehicle other than a motor vehiokured under Delaware law; or
(i) while occupying any registered motor vehict@er than a Delaware registered
insured motor vehicle’® Progressive’s insurance policy explicitly tracte
language of subparagraph (d). Therefore, Maridebnér's Progressive policy
conforms exactly to the statute and cannot be fna¢al” in any principled way.

B. This Court cannot override the General Assemblys intentional,

rational, and unambiguous decision to distinguish &tween
Delaware and non-Delaware insured motor vehicles.

The General Assembly intentionally, rationally, amthmbiguously created a
distinction between Delaware insured and non-Delewasured vehicles. The
canon of statutory constructia@xpressio unius est exclusio altersigpports this

interpretation of subparagraph (8)‘[W]here a form of conduct, the manner of its

2 App. to Opening Br. A-30 (emphasis added).
1d.

4 Leatherbury v. Greenspuf39 A.2d 1284, 1291 (Del. 2007).
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performance and operation, and the persons andsthim which it refers are
designated, there is an inference that all omissisinould be understood as
exclusions.”™ Because the General Assembly has mandated cevetssn aon-
Delawareinsured vehicle strikes a pedestrian, the onlysides inference is that
the General Assembly chose not to mandate covexaga aDelawareinsured
vehicle strikes a pedestrian.

The trial jJudge maintained that the distinctionvletn Delaware insured and
non-Delaware insured vehicles is “illogicaf.” | disagree. First, a rational basis
for the distinction exists. The General Assemblyhdated that Delaware insured

vehicles must carry personal injury protection g¢age from which an injured

> Norman J. SingeSutherland Statutes and Statutory Construct®a7:23 (7th ed. 2011).

® The Majority claims that the Superior Court adoptdohr’s interpretation of the statute. Op.
at 8 (“the statute is also reasonably susceptthbtbe opposite interpretation advocated by Mohr
and adopted by the Superior Court.”). The trialge cites the statute once in the discussion
section: “Neither 2Del. C. 8§ 2118(a)(2)(d) nor 2Del. C.8 2118(a)(e) contains a prohibition
against stacking or differential offsetsMohr v. Progressive Northern In22010 WL 4061979,

at *3 (Del. Super. Sept. 27, 2010). No reasonpblson could read this sentence as holding that
the statute mandates coverage of any sort whichrMogued and the Majority accepts.
Furthermore, the next paragraph of the opinionwedtscusses the “illogical” crapshoot of a
plaintiff being struck by a Delaware insured versus-Delaware insured vehicle, which is a
concept articulated in subparagraph (d). The flaat the trial judge declined to discuss any
affirmative interpretation of subparagraph (e) jpdes further support that subparagraph (d)
contains the sole and exclusive mandate of PIPrageefor named insureds and members of the
household who are injured pedestrians. Finallgpde engaging in a limited statutory analysis,
the trial judge simply disagreed with the Generadsémbly's policy determination of
differentiating between Delaware insured and nota®are insured vehicles. The trial judge’s
social policy view regarding the differentiationtlveen Delaware and non-Delaware vehicles
drove his conclusion that the General Assemblyndilintend an illogical crapshoot rather than
the Majority’s more elegant statutory analysis.
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pedestrian can recover, but the General Assembiywatamandate that non-
Delaware insured vehicles carry the same insurafcefill this gap, the General
Assembly required coverage from the injured pedass own insurance policy to
cover accidents with non-Delaware vehicles.

In fact, a distinction between in state and outstafte resident drivers is
commonly created in this type of insurance. Acoaydo Couch on Insurance
“the different interest that the state has in itgnocitizens’ compensation for
injuries incurred on its own roads is generallyegpted as sufficient to justify
treating nonresidents differently” Similarly, Delaware has an interest in
mandating no fault PIP coverage when a non-Delaweared vehicle strikes a
pedestrian because it ensures that the pedestamisdme form of PIP coverage
regardless of whether the non-Delaware insuredcletas similar insurance
coverage. This mandate sensibly guarantees dtrf@asnum no fault coverage
comparable to that required for Delaware insurddoles.

Second, the General Assembly, and not this Caugsivy to legislative fact
finding and information not in the record, inclugiranswers to the following

guestions: (1) how much more would it cost conssmesre Delaware to mandate

widening the scope of coverage to Delaware inswehdicles; (2) how many

" Steven Plitt et al.Couch on Insuranc§ 125:12, at 125-131 (3d ed. 2008ge also_ee R.
Russ & Thomas F. Segal@puch on Insurancg 169:94, at 169-173 (3d ed. 2008) (“Given that
no-fault reigns in a minority of jurisdictions, g jurisdictions are understandably anxious to
protect their residents against out-of-state veBic).
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insurance carriers would decide not to offer pebcin Delaware if PIP stacking
were mandated; (3) what actuarial statistics etastietermine whether carriers
could afford to assume the risk of enlarging PIRetcage to gap fill in a no fault
regime for underinsured PIP vehicles; (4) will somo insurance carriers provide
the coverage even if it is not mandated and, ibsavhat costs; and (5) what is the
actuarial risk of paying no fault based claims tie&ato fault based claims and the
cost to consumers of an imbalance in pricing thertives? When the General
Assembly mandates coverage mo fault personal injury protection (a highly
specific, limited range of damages), they know tinatre is a risk to legislating
increased costs to insurance carriers and consunidrs Majority has proceeded
to effectively mandate increased coverage for peismjury protection without
any information in the record to assess the undedrconsequences.

This brings me to a related but distinct third poir€Couch on Insurance
describes no fault coverage as contractual in edtuThe parties to this insurance
contract knew or had the ability to know the esuripe of insurance at the time of
purchase. “The right to reject no-fault is alsm@ally permitted with respect to
all motorists under the type of plan known as add#n’ or ‘Delaware’ plan®

In this case, Maridebbie Mohr rejected no faultspeal injury protection coverage

®1d. at § 125:3, 125-11.
®d.
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for members of her household struck by Delawardclet when she agreed to
purchase a Progressive policy with language confgmto the General
Assembly’s statutory regime.

In the Answering Brief, Mohr even concedes thatlémguage of the policy
unambiguously prevents him from recovering ben&tit®rogressive, in making
its business decision to provide the coverage iclnb the statutory mandate at a
certain price, could not have anticipated that duld have to cover damages
resulting from Delaware minimum PIP insured velsclstriking insured
pedestrians. Unless Maridebbie Mohr was suprema&scient, she could not have
predicted that a Superior Court judge would reqiiregressive to provide the
insurance, presumably under the guise of “refornthreg policy.” Neither of the
parties to the contract could have expected theygps preferred outcome when
the parties exchanged consideration and signecoifiteact®

By requiring Mohr’s personal injury protection imance to stack on top of
Brittingham’s insurance, the Majority has alterbd tGGeneral Assembly’s no fault

based personal injury protection and fault basedkrnsured motorist coverage.

80 Answering Br. at 8.

8 The Majority makes much of the fact that MaridiebBlohr paid a premium for her higher
than the minimum PIP coverage. We can intuit sihat did. However, no one can intuit that she
did or would have paid a premium high enough tacpase the expanded coverage mandated by
the Majority today. The Majority’s expansion ofvesage includes a risk never contemplated by
Progressive’s policy or priced accordingly. Mabbe’s insured “pedestrian” receives a
windfall as a result.
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The Majority’s holding would import a new form ofnderinsured motorist
coverage for personal injury protection that then€&al Assembly never intended
and the contracting parties never expected. Ekenntost imaginative General
Assembly could not have contemplated this resuémihdrafted the unambiguous
statutory language. Stated in another way, thee@issembly is aware of how
it has structured fault based bodily injury coveramnd underinsured motorist
coverage. If the General Assembly intended theohityjs result, it would have
explicity made it clear by removing the languagmiting the scope of the
mandated PIP coverage to non-Delaware insured leshid herefore, the Majority
errs by eviscerating the General Assembly’s caefarafted decision to
distinguish between Delaware and non-Delaware @tsuehicles and to recognize

the distinction between no fault and fault basedecage.

C. Broad public policy statements in a statute’s pramble do not
govern the specific and explicit text of an unambigous statutory
provision.

Public policy considerations only empower courtscemstruct gap fillers
when the statute is ambiguous, and unambiguougatattext trumps the statute’s
purpose or broad public policy preamble. Subpaayr(d) does not have an
ambiguous gap; it has a mandatory designation andntentional omission.
Because the statute is rational and unambiguoaspublic policy goals cited by

the Majority do not inform a credible interpretatiof the statute. Moving from
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the statute to the policy, Progressive patterreegdaticy language on the text of the
statute—text that specifically did not require ot éxtend coverage to Delaware
insured vehicles that injure insured pedestriaBgcause the Progressive policy
conforms to subparagraph (d), there is no creddtpiment that the insurance
policy violates the purpose of the statute.

Assuming,arguendo that an ambiguity exists in the statute, | codtémat
the twin public policy concerns of full compensatiand encouraging more than
minimum insurance do not control this case. Thgokity cites Bass v. Horizon
Assurance Cg¢? State Farm Mut. Auto. Ins. Co. v. Wagarfiband Nationwide
General Ins. Co. v. Seenfaror the proposition that the fundamental purpoke o
the statute is to fully compensate victims of cegidents. Those cases, however,
are all distinguishable for the same reasons; theylved insurance policies that
created exclusions which were clearly in confligiwvthe statute.

In Bass the insurance carrier denied the claim becauseptiicy had an
exclusion which completely denied coverage whenitisared was convicted of

driving under the influence of alcohol. We heldttthe insurance policy exclusion

82 Bass v. Horizon Assurance C662 A.2d 1194 (Del. 1989).
8 State Farm Mut. Auto. Ins. Co. v. Wagams#l A.2d 557 (Del. 1988).

8 Nationwide General Ins. Co. v. Seem@2 A.2d 915 (Del. 1997).
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“violated the language and legislative intent of belaware No-Fault statuté”
Bassreasoned that the “DUI exclusion in Horizon’s irece policy conflicts with
the basic statutory requirement of providing minimiegal coverage for claims by
victims of an automobile acciderit” In this case, however, the statute explicitly
eschews mandating minimum PIP coverage for inspedestrians injured by
Delaware insured vehicles. Thus, Progressive’'scp@nd its decision to deny
coverage to an insured injured by a Delaware imswehicle reflects specific
statutory language narrowing the scope of covemagedated. The statutory
language states the required ambit of coverage thed Progressive policy
conforms to that language—neither “excludes” cogera

| take a moment to discuss the crucial differeneevben scope of coverage
and an exclusion. The Majority opinion quotddrris v. Prudential Property &
Cas. Ins. Co.for the proposition that “[ijn the absence of eeg® legislative
authority, no policy exclusions affecting statutaminimum coverage will be
recognized® By relying onHarris, the Majority analyzes a policy exclusion as if
that term of art applies to scope of coverage. ofsiog toCouch on Insurangea

policy exclusion occurs “[w]hen a type of insuranetended to cover a particular

85 Bass 562 A.2d at 1196.
81d. at 1197.

87 Op. at 14 (citingHarris v. Prudential Property & Cas. Ins. G&32 A.2d 1380, 1382-83 (Del.
1993)).
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risk excludes a portion of that risk” For example, an insurance policy for fire
damage to a house could have a policy exclusionafeon committed by the
named insured. In this case, however, the Gengsakmbly never required
Progressive to provide coverage to insured pedestistruck by Delaware insured
vehicles in the first place. The mandate expyesst clearly limited the scope of
coverage. Excluding a particular person otherwtswered, except under
circumstances that would divest him of coveragdumlamentally different from
declining to write coverage the statute does naobdate. Therefore, thEarris
rule barring policy exclusions, except when exdyegermitted by legislative
authority, has no bearing here.

In Wagamon Lydia Wagamon and her mother were injured in a ca
accident, and the mother sued her daughter fopéesonal injuries. State Farm
denied coverage because the policy contained a&holgsexclusion that precluded
any claim for bodily injury brought by a member af insured’s family residing
with the insured. Again, we held that “[tlhe St&&rm policy conflicts with the
statutory scheme of sections 2118 and 2992.Because | believe that the

Progressive policy in this case is consistent withparagraph (d), there can be no

8 L ee R. Russ et alGouch on Insuranc€ 1:26 (3d ed. 2011) (“The various types of inagea
are related in practical terms. When a type of rasce intended to cover a particular risk
excludes a portion of that risk under a specifitgycexclusion, for example, an additional rider
or another policy might have to be purchased tecthat narrow, additional risk.”).

8 Wagamon541 A.2d at 560.
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plausible argument that the policy violates theppse of the statute. Furthermore,
the distinction between bodily injury and persoin@lry protection is meaningful.
Bodily injury insurance is based on fault; if tigoe of insurance is limited or
excluded, then the third party has lost the primsoyrce of recovery from the
party at fault. Personal injury protection, howgve a form of no fault insurance
which is not the primary form of recovery for aipl#f. Therefore, choosing not
to mandate no fault personal injury protection his tlimited situation does not
foreclose the primary source of compensation fa pedestrian—fault based
bodily injury and underinsured motorist coverage.

In Seemana father and his son were injured in a car actid&he son sued
his father for damages. Nationwide denied thentlbecause the policy had a
modified household exclusion which limited liabjlitoverage for household
members to the statutory minimum. We held thatitiserance policy “violated
the statutory purpose of encouraging the Delawawnd public to purchase more
than the statutory minimum amount of automobileiiaace coverage® As with
the two previous cases, the type of insurancesaieisvas bodily injury. When
fault based insurance is the only type of insuraacailable, there is serious
concern that taking away that coverage leaves ltastiff with no alternative, but

that concern is not present in this case becauddyhaojury and underinsured

0 Seeman701 A.2d at 918.
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motorist coverages are fault based additions téanlt personal injury protection
coverage. Furthermore, Progressive’s insurandeypcdn be distinguished for the
same reasons cited above—notably, that it doesaomtiain an exclusion and it
conforms to the statute. Thus, in my view, it@ necessary to explore the nether
regions of public policy.

To the extenWagamonBass andSeemarcan be read to find that Section
2118 is illogical, the General Assembly is presurteetbe aware of common law
precedent’s effect on its statutedMakin v. Mackheld that “it is an accepted
principle of statutory construction that a legiglat is presumed to know the
common law before a statute is enactéd.WWagamon Bass and Seemanwere
decided in 1988, 1989, and 1997. Section 2118 bdeesn amended 18 times
between 1990 and 20%®. If the General Assembly believed the distinction
between Delaware and non-Delaware insured motoichkeshto be illogical, it
would have eliminated “other than a Delaware induraotor vehicle” in
subparagraph (d), but it did not. Therefore, oa@ infer that the General

Assembly finds that the distinction between Delavand non-Delaware insured

91 Makin v. Mack336 A.2d 230 (Del. Ch. 1975).

%267 Del. Laws ch. 177, §§ 1, 2 (1990); 68 Del. Las331, §§ 1-4 (1992); 68 Del. Laws ch.
336, § 1 (1992); 69 Del. Laws ch. 116, § 3 (1983)Del. Laws ch. 155, 8§ 1, 2 (1993); 69 Del.
Laws ch. 197, § 1 (1994); 69 Del. Laws ch. 413,(&994); 70 Del. Laws ch. 186, § 1 (1995);
70 Del. Laws ch. 247, 8§ 1 to 3 (1995); 72 Del. kasli. 20, 8 1 (1999); 72 Del. Laws ch. 58, 88
1, 2 (1999); 72 Del. Laws ch. 219, § 1 (1999); 7™.maws ch. 380, 88 1, 2 (2000); 74 Del.
Laws ch. 110, § 139 (2003); 74 Del. Laws ch. 400,(8004); 75 Del. Laws ch. 59, § 1 (2005);
76 Del. Laws ch. 128, § 1 (2007); 77 Del. Laws419, § 1 (2010).
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motor vehicles and the distinction between fautt an fault based coverage to be
logical and consistent with the public policy andgmose of the statute.
[ll.  Conclusion

The General Assembly has spun an intricate websafrance coverage that
considers actuarial costs, availability of insugn@nd consumer access to
coverage at affordable rates. The interrelatigngtetween fault and no fault
coverage creates a situation where Mohr has reedwagond Brittingham’s PIP
pedestrian coverage; even though the statute pretohr from stacking no fault
personal injury protection benefits, he nevertrels exercise his right to sue the
tortfeasor who wronged him and access either haihbimjury coverage, or, if that
coverage is inadequate, his mother’s underinsuraacerage. This Court should
not frustrate the General Assembly’'s carefully ¢artded interrelationship
between mandated no fault and fault based covdrggeforming the policy or
expanding the statutory mandates in order to haarM\void this difficulty.

Although the Majority opinion’s unflagging pursut full compensation to
all persons injured in automobile accidents mayaoelable—albeit not based on
any facts relating to availability of or cost ofurance in the state—I do not accept
the Majority’s underlying premise that the statagsn be read to imply that the
General Assembly intended automobile insurancecigslito provide no fault

personal injury protection coverage to insured pt@ms under their own policies
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where Delaware insured vehicles injure those inbynedestrians. Because the
Majority chooses to recraft what | believe to be amambiguous statutory
provision with a result that extends insurance cage in a way the General
Assembly, Progressive, and Mohr never intended xge&ed, | respectfully

dissent.
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