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This is an attorney disciplinary proceeding involyi charges of
professional misconduct filed against the Respohdeiichael R. Davis
(“Davis”). On October 7, 2011, a panel of the Bbam Professional
Responsibility (the “Board”) issued a report (“Vatibn Report™ that
concluded Davis violated the Delaware Lawyers’ Rutéd Professional
Conduct (the “Rules”) and the Delaware Lawyers’ dé’ubf Disciplinary
Procedure (“Disciplinary Rules”). The Board conigaca sanctions hearing
on November 15, 2011. On February 15, 2012, thardassued its
recommendation that Davis be disbarred (“SanctiepdR”)? Neither the
Office of Disciplinary Counsel (the “ODC”) nor Davihas filed any
objections to the Board’s recommended sanctionsifadment.

We have made an independent determination that sHrection
recommended in the Board’s Sanction Report is agm@i@. Accordingly,
we have decided that Davis must be disbarred.

Petition for Discipline

On May 27, 2009, this Court entered an order sulipgrDavis from

engaging in the practice of law as a member of Deéaware Bar for a

period of one year based on misconduct involvinglsé notarizations,

! Appendix I.
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failure to safeguard fiduciary funds, failure to ypataxes, and
misrepresentations” (“Suspension Ordér’)At the end of the suspension,
Davis submitted a Reinstatement Questionnaire ¢oQbC. In the course
of investigating the Reinstatement Questionnalte, ®DC determined that
some of Davis’ answers on the Reinstatement Quesice were
incomplete and misleading. Further investigatignthbe ODC led it to
conclude that Davis had violated Rules 134(c)’ 5.5(a)® 8.1(a)’ 8.4(af
8.4(b)? 8.4(c)!° 8.4(d}* and Disciplinary Rule 7(& in the time before and

during his suspension, and thereafter, when he htouginstatement.

% In re Davis No. 301, 2008 (Del. May 27, 2009).

* Rule 1.3 provides that “[a] lawyer shall act widasonable diligence and promptness in
representing a client.”

® Rule 3.4(c) provides that a lawyer shall not “knogly disobey an obligation under the
rules of a tribunal, except for an open refusaledasn an assertion that no valid
obligation exists.”

® Rule 5.5(a) provides that “[a] lawyer shall noagtice law in a jurisdiction in violation
of the regulation of the legal profession in thatgdiction, or assist another in doing so.”
" Rule 8.1(a) provides that a lawyer in connectiothvé disciplinary matter shall not
“knowingly make a false statement of material fact.

® Rule 8.4(a) provides that it is professional misheort for a lawyer to “violate or
attempt to violate the Rules of Professional Cohduc.”

°® Rule 8.4(b) provides that it is professional mighact for a lawyer to “commit a
criminal act that reflects adversely on the lawgdronesty, trustworthiness or fithess as a
lawyer in other respects.” Comment 2 to Rule &des, in part: “A pattern of repeated
offenses, even ones of minor significance when idensd separately, can indicate
indifference to legal obligation.”

' Rule 8.4(c) provides that it is professional mighact for a lawyer to “engage in
conduct involving dishonesty, fraud, deceit or mBesentation.”

' Rule 8.4(d) provides that it is professional mishact for a lawyer to “engage in
conduct that is prejudicial to the administratidnustice.”

2 Disciplinary Rule 7(c) provides that it shall beognds for disciplinary action for a
lawyer to “[v]iolate the terms of any conditionaliversion or private or public
disciplinary or disability disposition.”
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Therefore, the ODC filed a new Petition for Distipl on January 5, 2011
(“Petition”) that resulted in this proceeding.

The current Petition is based on four alleged: aé¢isst, that Davis
violated the terms of the Suspension Order by @ngag the unauthorized
practice of law by maintaining that part of his laffice that performed title
and settlement services, continuing to meet willentd or prospective
clients, and continuing to speak at real estatersas (Counts I-V); second,
that prior to the Suspension Order, Davis violdterlRules by conducting a
real estate settlement while under the influencal@shol (Counts VI-VIII);
third, that Davis violated the Rules by misleadpadice in connection with
a traffic accident and then failing accurately épart the circumstances of
that traffic violation in his Reinstatement Queshaire (Counts XI-XV);
and fourth, that Davis engaged in sanctionable eon@ly disrobing in a
public place while under the influence of alcohabaassisting his son in
changing out of a bathing suit, and then failingpéfully candid about that
incident in his Reinstatement Questionnaire (CoXMEXVIII).

The Petition charged Davis with eighteen countstbical violations.
The ODC withdrew two counts. In its Violation Repahe Board found

that Davis committed twelve ethical violations.



Reinstatement | nvestigation
In the course of reviewing Davis’ Reinstatemente&ionnaire, the
ODC discovered two prior acts of misconduct, bothwhich involved
Davis’ consumption of alcohol. The first incidenvolved a single-vehicle
accident that occurred on September 18, 2008. sDdw not accurately
report the circumstances surrounding this accidenhis Reinstatement
Questionnaire. The second incident involved a Ndyer 5, 2008 real estate
settlement. The Board also found that during tiepension period, Davis
knowingly disobeyed the Suspension Order and embageconduct that
reflected adversely on his fitness as a lawyer.
September 18, 2008

Single-Vehicle Accident
Rules 8.1(a); 8.4(b), (c), (d)

In the late evening on September 18, 2008, Daws mvolved in a
single-vehicle accident. The Board found clear andvincing evidence
that Davis consumed alcohol prior to the acciddfmllowing the accident,
Davis went directly home and continued to drinkoalm. When a New
Castle County police officer arrived at Davis’ horte investigate the
accident, Davis answered the door with a glassinéwn his hand. Davis
told the officer that “he had a few alcoholic dsnlwhen he got home to

calm his nerves.” The lead investigator notedh@ police report that he
5



suspected the accident was alcohol-related basad anitial observation of
the vehicle. However, the officer did not admiaisa blood alcohol test
because he “would not have been able to deterh[Davis’] blood alcohol
level was high because he drank when he was homa®it high because
he was intoxicated while he was driving.” The O[@Cesented the
testimony of two witnesses who testified that Daaagnitted to consuming
alcohol before the accident and to drinking winehame in order to
circumvent the police investigatidn.

The Board concluded that Davis’ conduct in conioectwith the
motor vehicle accident was a violation of Rules(B4(c) and (d). The
Board found that Davis violated Rule 8.4(b) by mpg false information
(i.e. that he did not drink prior to the accidetat)a law enforcement officer
relating to an actual offense or incident in vimatof title 11, section 1245
of the Delaware Code. The Board found that Davggested alcohol after

the incident with the intent to circumvent the pelinvestigation, and that

3 The Board credited the testimony of two witnes8es)iel Logan and Donna Marshall.

The Board summarized their testimony as follows:
Logan testified that the day after the accidenss@®eadent called him to
say that the lawyer in him came out and he popp®sha couple of
bottles of wine while waiting for the police to i@ so that the police
would not be able to conclude that he had consutmednuch alcohol
before the accident. Donna Marshall testified kirtyi, adding that he
told her he had gotten out of trouble for DUI byné#mg before the police
arrived at his home and that the police told hirat tthat was a smart
strategy.

Violation Report at 44-45, Appendix 1.



this conduct involved dishonesty, deceit and misggntation in violation
of Rule 8.4(c) and was prejudicial to the admimistm of justice in
violation of Rule 8.4(d).

The Board also found that Davis violated Rule &.1yhen he
knowingly made a false statement of material famtcerning the motor
vehicle accident in his Reinstatement Questionnaifeer answering “yes”
to the question whether Davis had ever been ‘“citdthrged, warned,
arrested or prosecuted for any crime or rules tmta including any motor
vehicle accident or moving violation,” Davis wasquaed to provide
additional information about the offense. Davisyded a narrative that

included the following statements:

. “At the time of the accident | did not have mylgdone
with me, so | walked home.”
. “Originally, 1 was charged with Unsafe Speed and

Failure to Report the Accident, however, upon aplaation
of the fact that | did not have a means of commatioa (i.e.
cell phone) with me at the time of the accident andull
explanation of the accident, the charge was reduted
inattentive driving.”

. “Upon arriving home, | was greeted by the New teas
County Police.”

. “I provided full cooperation with their [the pog]
investigation of the crash.”

. “| provided full cooperation to the officers.”

The Board found that the above narrative by Davis the

Reinstatement Questionnaire contained knowinglysefaktatements of



material fact in violation of Rule 8.1(a). Withspect to the statement, “At
the time of the accident | did not have my cell phavith me, so | walked
home,” the Board found it was false because the@oéport indicates that
Davis informed the investigating officer that heswdistracted by talking on
the cell phone. The Board also found that theestants, “Upon arriving
home, | was greeted by the New Castle County Podind “| provided full
cooperation with their [the police] investigatioh the crash” were false
based on the “clear and convincing evidence thaviDamproperly
frustrated a police investigation by drinking aloblafter the accident and
before the police arrived?”
November 5, 2008

Real Estate Settlement
Rules 1.3 and 8.4(d)

The second act of unethical conduct that was deseal during the
ODC'’s investigation of Davis’ Reinstatement Queastaire involved a
November 5, 2008 real estate settlement, which agtmitted conducting
while under the influence of alcohol—but deniedngeimpaired. The
Board heard testimony from Debra Seramone, onéh@fowners of the
entity Davis represented at the settlement. MsarS8ene testified that

Davis’ behavior was “kind of unconventional and ywarncomfortable.

14 Violation Report at 44, Appendix I.



Michael just kind of talked and talked and talkdazbat nothing, kind of
babbled a little bit, didn’t seem himself at allShe also testified that “[h]is
face was flushed,” and his speech “was slurredt’th& conclusion of the
settlement, Davis approached one of Ms. Seramop&®iers and “said
something to the effect of either ‘I love you' dove you,” and moved
forward to kiss her.” Ms. Seramone testified tia next day, Davis called
her to apologize for his inappropriate behavior adohitted to having had a
drink at lunch before the afternoon settlement.

In connection with the November 2008 real estatlesnent, the
Board found that Davis failed to act with reasoeatiligence in violation of
Rule 1.3and that he failed to treat “all persons involvedhe legal process
with courtesy and respect” The Board also found that Davis’ conduct was
prejudicial to the administration of justice in labon of Rule 8.4(d).

Disobeying Suspension Order

Rules 3.4(c), 5.5(a), 8.4(a), 8.4(d)
and Disciplinary Rule 7(c)

The Board found that Davis knowingly disobeyed kiay 27, 2009
Suspension Order in violation of Rule 3.4(c) by} iideeting with a former
client to provide legal advice; (2) discussing leg@vices and fees with a

potential client which led her to believe that t@sidential services company

B Rule 1.3 cmt. 1.



could provide legal services; and (3) using hisrier law firm email address
in communications with the public at least six weelfter the Suspension
Order. The Board found that this conduct alsoated Rules 5.5(a), 8.4(a),
8.4(d), and Disciplinary Rule 7(c).

Lums Pond Incident

Rule 8.4(b)

Approximately two months after this Court entetbe Suspension

Order, Davis was involved in his third alcohol-telh offense within a ten-
month period. Davis and his seven-year-old sontspe afternoon at Lums
Pond. While there, Davis consumed alcohol. Atehd of the afternoon,
because Davis’ son objected to changing from hihibg suit into dry
clothing in the public bathroom, Davis and his stranged in the parking
lot. While Davis and his son were changing, a t®@nd a child walking
through the parking lot observed Davis naked fromwaist down. One of
the witnesses argued with Davis about the impropré Davis exposing
himself in public.

An enforcement officer from the Department of NatuResources
and Environment Control, Division of Parks and Retion was called to
the scene. After conducting interviews of Davisl ahe witnesses, the
officer issued a Complaint and Summons chargingiDawth a conduct

violation for indecent exposure and an alcoholation for having a blood
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alcohol level of .16, twice the legal limit. Davmeaded guilty to the
charges.

Davis reported this incident in his Restatemenesjionnaire and
attached a copy of the Complaint and Summons. Bidaad noted that this
incident was Davis’ third alcohol-related violatioam a ten-month period,
which resulted in one ethical and two criminal stwns. The Board
concluded that “[t]his pattern of alcohol-relatemlations in a short time
leads [it] to find that this incident, when added[the other violations],”
reflects “adversely on [Davis’] fithess as a lawyar violation of Rule
8.4(b)."®

Violation Report Affirmed

The standard of proof required for the Board tal fa violation of the
Delaware Lawyers’ Rules of Professional Conduct big clear and
convincing evidencé. Our scope of review of the Board'’s factual firghn
Is limited to a determination of whether the recamhtains substantial
evidence supporting the findings.Our standard of review of the Board’s

conclusions of law isle nova® If the record reflects substantial evidence to

16 Violation Report at 49, Appendix I.

" Del. Lawyers’ Rules of Disciplinary Procedure B(d). See alsdn re Berl, 540 A.2d
410, 413 (Del. 1988).

81n re Lewis 528 A.2d 1192, 1193 (Del. 1987).

91n re Berl, 540 A.2d at 413 (citin@Iney v. Cooch425 A.2d 610, 613 (Del. 1981)).
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support the Board’s factual findings, and the Bokad made no error of
law, its decision will be affirmed on appeal.

We have carefully and completely reviewed theifigd of fact and
conclusions of law in the Board’'s Violation ReporfThe record reflects
clear and convincing evidence to support the Baafdttual findings that
Davis violated his ethical responsibilities. Aatdioigly, we affirm both the
findings of fact and conclusions of law reachedhm Board on the basis of
and for the reasons stated in its Violation Reffort.

Sanction Recommendation

Following a hearing, the Board issued its SanctiBeport
recommending that Davis be disbarred. The Boandddhat three specific
acts “cumulatively warrant[ed] the most seriouscsian of disbarment®
First, after noting that the underlying conductttleal to Davis’ suspension
involved acts of deception, the Board found thatriaking false statements
In the Restatement Questionnaire concerning thenaaliile accident, Davis
engaged in at least one further act of misrepraentand deceit. Second,
the Board noted that Davis’ conduct in connectioith whe automobile
accident involved acts of misrepresentation anceitlecThird, the Board

noted that Davis knowingly violated the Suspendiimder by meeting on

20 Appendix |.
%1 Sanction Report at 9, Appendix II.
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one occasion with a client to provide legal advicdhe Board also
concluded that disbarment is supported by the iaddit ethical violation in
connection with the real estate settlement prigdhéosuspension and the two
criminal violations in connection with the Lums Roincident.
Attorney Discipline

This Court has the exclusive authority for admgtisnd disciplining
persons with regard to the practice of law in De@lee¥ The nature of the
relationship between this Court and an attorney svamsmarized by Victor
B. Woolley in his seminal treatise on Delaware Rcac

The chief characteristic of an attorney-at-lanhigtthe is

an officer of the court . . . . He is an officefr the court,

admitted as such by its order, upon evidence opbssessing

sufficient legal learning and fair private charact&he order of

admission is the judgment of the court that he @ssss the

requisite qualifications as an attorney, and istledtto appear

as such and conduct causes therein.

... Itis a right of which he can be deprivedyoby the
judgment of the court, for moral or professiondirdgiency?

Maintaining high standards of professional and qeas conduct for
persons admitted to the Bar of this Court is essletd ensure the proper
administration of justice within the judicial branof our government. In

discharging that State Constitutional responsiilithis Court has an

2|n re Green 464 A.2d 881, 885 (Del. 1983).
231 Victor B. Woolley, Woolley on Delaware Practic€ 96 (1906) (citingEx parte
Garland, 71 U.S. (4 Wall.) 333, 378-79 (1866)).

13



obligation to protect the public “from incompeteartd dishonest lawyers,
and to assure that those admitted to the Bar pofisesequisite attributes of
good moral character, learning and abilit§.”

Accordingly, admission to the Bar is not a righitis dependent upon
an applicant’s ability to demonstrate three fundataequalifications: good
moral character, learning, and competefic#f. an applicant does not meet
these qualifications, admission to the Bar is dini€ollowing a person’s
admission to the Bar, if these standards are nattenaed, the continued
privilege of practicing law in Delaware is subjaot being either limited,
suspended, or revoked by this Court.

The qualification at issue in Davis’ disciplinapyoceeding is good
moral character. This Court has held that “[g]oeolral character has many
attributes, but none are more important than hgreasl candor?® Honesty
has been the fundamental qualification for admrssmthe legal profession

since ancient time%.

**In re Green 464 A.2d at 885.
25
Id.
*%1d,
27 Carol Rice AndrewsThe Lawyer’'s Oath: Both Ancient & Moderd2 Geo. J. Legal
Ethics 3, 4 (2009).

14



Use No Falsehood
All lawyers take an oath upon their admissiombar. The oath is a
solemn promise of competent and ethical conduci¢clwtates back to the
beginnings of the legal professihlt is a venerable “tradition in both form
and substancé? Honesty was a central requirement in the attdsnegth
that was used in the era of Justinian. Duringdiltéh century, advocates

were required to swear that:

[T]hey will undertake with all their power and estigth,
to carry out for their clients what they considerbetrue and
just, doing everything with it is possible for them tio.
However, they, with their knowledge and skill, $habt
prosecute a lawsuit with a bad conscience when Kmew
[beforehand] that the case entrusted to therdiskonestor
utterly hopeless or composedfafse allegations But even fif,
while the suit is proceeding, it were to becomevim@to them]
that it is of that sort [i.edishonegt let them withdraw from the
case, utterly separating themselves from any suwrhnon
cause?

The Justinian oath describes the balance betweelathyer’'s duties to the
client and the court that continues today, inclgdthe duties to pursue
“lust” objectives and to withdraw from “dishonestauses. The Justinian

oath probably reflects the advocate’s oath in Roriares, since the

8 1d.

?d,

30 Joseph StoreyGommentaries on the Law of Agency, as a Branchoafir@ercial and
Maritime Jurisprudence, with Occasional lllustrat® From the Civil and Foreign Law
26, n.1 (Boston, Little & Brown 1832) (emphasis edyd (quoting Justinian Code)
(translated from Latin in Story’s text).
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Justinian Code included Roman law going back totitthe of Hadrian, in
the second century.

In 1402, an Act of Parliament provided for the @&&hion of attorneys
in England by the courts upon examination, an iaffioath, and regulation
of the conduct of attorney$. The 1402 Act stated that attorneys shall be
“sworn well and truly to serve in their office¥.” According to Professor
James E. Moliterno, the 1402 Act required an agpno take an oath to be
“good and virtuous, and of good fam®.” While the 1402 Act did not
specify any form, the attorney’s oath adopted mhierance of the 1402 Act,
over 600 years ago, was the following pledge torfddalsehood:”

You shall doe noe Falsehood nor consent to anigeto

done in the Office of Pleas of this Courte whergou are

admitted an Attorney. And if you shall knowe ofieano be

done you shall give Knowledge thereof to the Lordiete

Baron or other his Brethren that it may be refornged shall

Delay noe Man for Lucre Gaine or Malice; you shallrease

noe Fee but you shall be contented with the old Fee

accustomed. And further you shall use yourselfthen Office

of Attorney in the said office of Pleas in this @muaccording
to your best Learninge and Discrecion. So helpe@od?®

31 See O.F. Robinson et alEuropean Legal Historyf 1.2.1-1.2.2 (3rd ed. 2000)
(summarizing the Justinian Code).
zz Josiah Henry Bentofhe Lawyer’s Official Oath and Offi&7 (1909).

Id.
34 James E. Moliternd,awyer Creeds and Moral SeismograpBg Wake Forest L. Rev.
781, 785-86 n.37 (1997).
% Josiah Henry Bentofhe Lawyer’s Official Oath and Offic@8 (1909).
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Some variation of the “do no falsehood” datbontinued to be the
attorney’s oath in England until 1729, when “An Afdr the Better
Regulation of Attorneys and Solicitors” replacee tiider oath with a new,
simple oath. In the new oath, English attorneys solicitors swore: “that |
will truly and honestly demean myself in the preetiof an attorney,
according to the best of my knowledge and abifity.Although the exact
term “do no falsehood” was removed from the attgraed solicitor oath in
England, the ancient duty to be truthful is cleaggrpetuated in the
synonymous replacement term to “honestly demeareliysthe practice of
an attorney.”

Even after the 1729 change in England, however, “the no
falsehood” oath was the principal form of oath u$ed attorneys in the
American colonies. Its general use continued tipnout the United States
in the nineteenth century. Today, lawyers in timatéd States swear to one

of three basic forms of oath—the English simplenp#ite English “do no

3% SeeThe Book of Oaths and the Several Forms Theredh Bacient and Modern
Faithfully collected out of Sundry Authentic Bo@ksl Records not heretofore Extant,
Compiled in one Volum29-30 (1649).

37 An Act for the Better Regulation of Attorneys antic8ors, 2 Geo. 2, ch. 23, §§ 13,14
(1729). The Act stated that this new form of oatlis to be used “instead of the oath
heretofore usually taken by the attorneys of sumhrts respectively.” Id. See also
James E. Moliternd,.awyer Creeds and Moral SeismograpBg Wake Forest L. Rev.
781, 786 n.38 (1997).
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falsehood” oath, or the Swiss (ABA) detailed odthHonesty is a common
principle that remains a constant in the attorn@ghofor every state
regardless of the format.

Delaware and a number of other states continusdauwersion of the
venerable “do no falsehood” oath. Delaware firdo@ed the “do no
falsehood” oath in 170%. In 1721, Delaware shortened its variation of the
“do no falsehood” oath, and three centuries lateat is essentially the form
of oath used toda¥. Thus, Davis, took the following oath upon his
admission to the Delaware Bar in 1998:

| ..., do solemnly swear (or affirm) that | wsupport the

Constitution of the United States and the Constitubf the

State of Delaware; that | will behave myself in tiféce of an

Attorney within the Courts according to the bestrof learning

and ability and withall good fidelity as well to the Court as to

the client; that | will use no falsehoatbr delay any person’s
cause through lucre or malic&-”

3 Carol Rice AndrewsThe Lawyer's Oath: Both Ancient & Moder®2 Geo. J. Legal
Ethics 3, 6, 45-49 (2009).

3 Josiah Henry Bentoffhe Lawyer’s Official Oath and Offiekt (1909).

“0Seeid. See also In re Abbgt925 A.2d 482, 487 (Del. 2007) (“[Delaware’s] oahin
its essential language, the same one taken by Retdawyers since colonial days.”).

“1 Del. Supr. Ct. R. 54 (emphasis added).
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Oath and Discipline

For centuries, the attorney oath served as theapyiistatement of the
ethical standards for the legal profession and atsthe basis for attorney
discipline. In an 1835 disciplinary proceedinge tSupreme Court of
Pennsylvania recognized a broad range of optionsdactioning lawyers,
including “expulsion from the bar,” reprimand, afides? The Court
emphasized the importance of caution in assesemgxtreme punishment
of expulsior® Nevertheless, it concluded that expulsion wasafiopriate
penalty for an attorney’s violation of his or hetlw

It is not doubted that any breach of the officiathois a valid

cause, for proceeding for the former [expulsiof, the man

who deliberately violates the sanctions of a lavdfath, proves

himself to be unworthy of further confidence; sbgibas no

other hold upon him. The most insignificant breaththe

fidelity enjoined may, therefore, be visited wiltist measuré.
In reaching that conclusion, the court emphasibhat‘the end to be attained
by removal, is not punishment, but protectiéh.”

In 1908, the American Bar Association (“ABA”) adept national

model standards of conduct for lawyers. Althoughdath was part of those

efforts, the ABA’s 1908 project began promulgatiftdack letter” model

“2In re Austin 1835 WL 2736, *12 (Pa. Mar. 31, 1835).

19



rules of ethical conduct with more detailed guidatitan was provided for
in the oath alone. The ABA’s recommended ethitahdards for lawyers
are currently set forth in the Model Rules of Pssfenal Conduct.

The Delaware Lawyers’ Rules of Professional Condbetsed on the
ABA’s Model Rules, provide detailed ethical guidendor Delaware
lawyers, including the duty of honesty. The Bododind that Davis
violated, inter alia, Rule 8.1(a), Rule 8.4(b) and Rule 8.4(d): Rul®
provides that, in connection with a disciplinarytteg a lawyer shall not
“knowingly make a false statement of material fadRule 8.4 (b) provides
that it is professional misconduct for a lawyefd¢ommit a criminal act that
reflects adversely on the lawyer’'s honesty, trustiwoess or fithess as a
lawyer in other respects.” Rule 8.4(d) providesttlt is professional
misconduct for a lawyer to “engage in conduct tisaprejudicial to the
administration of justice.”

Notwithstanding this Court’'s adoption of the Delagvad.awyers’
Rules of Professional Conduct, the oath remainsptiteary statement of
core ethical values for Delaware lawyers. Two fmédntal ethical
principles in the Delaware oath are to act wittelitg to the Court and to

use no falsehood. The record reflects that Dawvkted these fundamental

20



ethical principles before and during his suspensamad thereafter, when he
sought reinstatement.
Disbarment Appropriate Sanction

This Court has reviewed the Board’s Sanction Repé&fhen deciding
upon the appropriate sanction, this Court must idenghat “[tlhe primary
purpose of disciplinary proceedings is ‘to protie public; to foster public
confidence in the Bar; to preserve the integrityhef profession; and to deter
other lawyers from similar misconduct®” The lawyer discipline system
was not designed to be either punitive or penabhitire?’

We have carefully considered the ethical violatjahg nature of the
violations, the aggravating and mitigating factaaad all of the facts and
circumstances of this case. We are in completeesgent with the analysis
of our prior disciplinary decisions in the Boardanction Reporf We
have independently determined that the sanction dibarment
recommended by the Board is appropriate.

This Court entered its Suspension Order becaus¢hafal violations

by Davis involving false notarizations and misreyar@ations for personal

“*®In re Figliola, 652 A.2d 1071, 1076 (Del. 1995) (quotilmgre Agostinj 632 A.2d 80,
81 (Del. 1993)).

*"In re Rich 559 A.2d 1251, 1257 (Del. 1989).

8 Seee.g, In re Tonwe 929 A.2d 774 (Del. 2007) and re Clyne 581 A.2d 1118 (Del.
1990).
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gain. In that Suspension Order, we characterizeglidD misconduct as
knowing and deceptive, “if not criminal.” When Dsavfiled for

reinstatement, he was required to demonstrateehigbilitation?® Instead,
the Board found that Davis’ answers on the Reiastaht Questionnaire
reflected misrepresentation and deceit. Furth@estigation of Davis’
answers on the Reinstatement Questionnaire by @ @vealed additional
ethical violations by Davis before and during theet of this Court’s
Suspension Order. In addition, the Board found thavis violated the
Suspension Order.

As Woolley observed, when this Court enters anmoofl@dmission to
the Delaware Supreme Court Bar, it is a judgmenthaf Court that the
admittee possesses the requisite qualificafibrincluding good moral
character. We can no longer make that judgmenDa¥is. He was
suspended for knowingly violating this Court’s e#idirules through deceit
and misrepresentation. Davis then defied this Cdwyr violating our
Suspension Order and compounded that misconductn wiee made
misrepresentations to an arm of this Court in higinBatement

Questionnaire.

9 Del. Lawyers’ Rules of Disciplinary Procedure R(&).
*0 1 Victor B. Woolley,Woolley on Delaware Practic® 96 (1906).
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The record reflects Davis no longer possesses tmd gnoral
character that is th@ne qua noro be a member of the Bar of the Delaware
Supreme Court, an officer of this Court. If Dawsnot honest with this
Court, we have no trust or confidence that he il honest with other
courts, his clients, or third partigs.“When there can be no reliance upon
the word or oath of a party, he is, manifestlygdaified, and, when such a
fact satisfactorily appears the court[s] not ordywé the power, but it is their
duty to strike the party from the rol[l] of attoyse™?

Conclusion

We conclude that any sanction other than disbarmesuld not
provide the necessary protection for the publicyes@as a deterrent to the
legal profession, or preserve the public’s trust eonfidence in the integrity
of the disciplinary process for Delaware lawyelsis ordered that Michael
R. Davis be disbarred from membership in the BahefDelaware Supreme
Court. His name shall be stricken from the RollAtforneys entitled to

practice law before the courts of this State.

*1 Seeln re Clyne 581 A.2d 1118, 1127 (Del. 1990).
®2|d. at 1126 (quotindn re Sullivan 530 A.2d 1115, 1118 (Del. 1987)) (alterations in
original).
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APPENDIX |

BOARD ON PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF THE STATE OF DELAWARE

In the Matter of a )
Member of the Bar of )
the Supreme Court of )
Delaware: ) ODC File No. 2010-0404-B,
)
MICHAEL R. DAVIS , )
Respondent. )

Pending before the Board on Professional Respiihsib a Petition for Discipline filed
on January 5, 2011 (“Petition”) by the Office ofsbiplinary Counsel (“ODC”). The Petition
alleges that Michael R. Davis, Esq. (“Davis” or ‘$pendent”) engaged in professional
misconduct in violation of Rules 1.1, 1.3, 3.4%cd)(a), 8.1(a), 8.1(b) (two counts), 8.4(a), 8.4(b)
(three counts), and 8.4(c) and 8.4(d) (five couotshe Delaware Lawyers’ Rules of
Professional Misconduct (“Rules”) and Rule 7 of Bedaware Lawyers’ Rules of Disciplinary
Procedure. Dauvis is a real estate attorney. Oy 2a 2009 the Delaware Supreme Court
suspended Davis from engaging in the practicewfda a member of the Delaware Bar for a
period of one year based on misconduct involvirad estate transactions in which he had an
interest, directly or indirectly, and in which heted as counsel and/or settlement agémnthe
Matter of Michael R. DavisNo. 301, 2008 at 13 (Del. May 27, 2000&( curiam). The Court
found that Davis’s misconduct involved “false n@ations, failure to safeguard fiduciary funds,
failure to pay taxes, and misrepresentatidah.’at 12. The Supreme Court Order suspending
Davis (“Suspension Order”) prohibited him from “eging in the practice of law as a member

of the Delaware Bar for a period of one year” amahf sharing in “any legal fees arising from



clients or cases referred by Davis during the pleofosuspension to any other attorney or from
sharing in any legal fees earned for services bgretduring such period of suspensioldat
13.

On May 27, 2010, Davis through his counsel sulaaitesponses to a Reinstatement
Questionnaire to Petitioner. Ex. 3. The ODC ingeged the Reinstatement Questionnaire and
concluded that Respondent had violated the Rul#sli®fore and after his suspension and so
alleged in its Petition. Respondent answered thigédreon January 25, 2011 (“Answer”). The
parties presented evidence on whether Davis hddtetthe Suspension Order on February 23-
24, 2011. Post-hearing briefing concluded on JyrgH11. For medical and logistical reasons
the Supreme Court extended to October 7, 2011ateefdr the Panel's decision on whether
Davis had violated any ethical duties.

The Panel begins by setting forth the claims allesyed summary of recommendations,
followed by the Panel’s factual findings and th@&s conclusions regarding each count.

l. Claims Alleged

The ODC'’s claims arise out of four alleged actssti-that Davis violated the terms of
the Suspension Order by engaging in the unautrbpeactice of law by maintaining that part of
his law office that performed title and settlemseétvices, continuing to meet with clients or
prospective clients, and continuing to speak dtastate seminars (Counts I-V); second, that
prior to the Suspension Order, Davis violated tdeR by conducting a real estate settlement
while under the influence of alcohol (Counts VI-Njlithird, that Davis violated the Rules by
misleading police in connection with a traffic atemnt and then failing accurately to report the
circumstances of that traffic violation in his Re&istement Questionnaire (Counts XI-XV); and

fourth, that Davis engaged in sanctionable contyatisrobing in a public place while under the



influence of alcohol and assisting his son in cliggut of a bathing suit and then failing to be
fully candid about that incident in his Reinstat@tn®uestionnaire (Counts XVI-XVIII). The
ODC voluntarily dismissed Counts IX and X and witha from the record all facts and
evidence relating to those counts at the outstiteohearing.

Summary of Panel Recommendations

For the reasons stated, the Panel recommend$ith&upreme Court find as follows regarding
each count of the Petition:

COUNT I: RESPONDENT KNOWINGLY DISOBEYED THE MAY 27, 2009
SUSPENSIONORDER IN VIOLATION OF RULE 3.4(c):

The Panel finds that Petitioner proved by clear @mlincing evidence that Respondent
knowingly disobeyed the May 27, 2009 SuspensioreQirdviolation of Rule 3.4(c) by meeting
with one former client, Herb Gillespie, to provildgal advice, by discussing possible legal
services and quoting a fee for document preparati@npotential client, Nancy Wolf, a legal
service subsequently provided by attorney Nixouw, layfailing to completely eliminate email
communications under the name Davis Law more thaweeks after the issuance of the
Suspension Order.

The Panel also finds that the ODC failed to proyelbar and convincing evidence that
Respondent provided legal advice to clients immsmagement of a real estate settlement
services business at the offices of his formerfiaw or in his speaking at seminars for realtors
and lenders and therefore did not prove that Respdrengaged by those actions in the
unauthorized practice of law or knowingly violatih@ Suspension Order.

COUNT Il: RESPONDENT PRACTICED LAW IN VIOLATION OF THE
REGULATION OF THE LEGAL PROFESSION IN DELAWARE IN'V IOLATION OF
RULE 5.5(a):

Rule 5.5(a) requires that a lawyer “not practice la a jurisdiction in violation of the legal
profession in that jurisdiction.” For the reasatated in discussing Count I, the Panel finds that
Respondent violated Rule 5.5(a) when he met withpanvided legal advice to Mr. Gillespie.

COUNT Ill: RESPONDENT ENGAGED IN PROFESSIONAL MISCONDUCT BY
VIOLATING OR ATTEMPTING TO VIOLATE THE RULES OF PRO FESSIONAL
CONDUCT IN VIOLATION OF RULE 8.4(a):

Rule 8.4(a) provides that it is professional mishart for a lawyer to “violate or attempt to
violate the Rules of Professional Conduct.” For ris@sons stated in our analysis of Count I, the
Panel finds that the ODC proved by clear and cann@ evidence that Respondent violated



Rule 8.4(a).

COUNT IV: RESPONDENT ENGAGED IN PROFESSIONAL MISCONDUCT BY
ENGAGING IN CONDUCT THAT IS PREJUDICIAL TO THE ADMI  NISTRATION OF
JUSTICE:

Rule 8.4(d) provides that it is professional mishact for a lawyer to “engage in conduct that is
prejudicial to the administration of justice.” Rbie reasons stated in our analysis of Count I, the
Panel finds that the ODC proved by clear and canm@ evidence that Respondent violated
Rule 8.4(d).

COUNT V: RESPONDENT VIOLATED THE TERMS OF HIS PUBL IC DISCIPLINE
IN VIOLATION OF RULE 7(c) OF THE DELAWARE LAWYERS’' RULES OF
DISCIPLINARY PROCEDURE:

Rule 7(c) of the Delaware Lawyers’ Rules of Disitipty Procedure provides that it shall be
grounds for disciplinary action for a lawyer to lipate the terms of any [public] disciplinary
[disposition].” For the reasons stated in the Pamscussion of Count I, the Panel finds that
Petitioner proved by clear and convincing evidethe¢ Respondent violated the terms of his
public discipline.

COUNT VI: RESPONDENT FAILED TO PROVIDE COMPETENT
REPRESENTATION TO A CLIENT IN VIOLATION OF RULE 1.1:

The Panel finds that Petitioner failed to provecsar and convincing evidence that Respondent
violated Rule 1.1 in connection with the NovembgP®08 real estate settlement.

COUNT VII: RESPONDENT FAILED TO ACT WITH REASONABLE DILIGENCE IN
VIOLATION OF RULE 1.3:

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent
violated Rule 1.3 in connection with the Novembg2®08 real estate settlement.

COUNT VIII: RESPONDENT ENGAGED IN CONDUCT PREJUDICI AL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE 8.4( d):

The Panel finds that Petitioner proved by clear andvincing evidence that Respondent
violated Rule 8.4(d) in connection with the Novembg2008 real estate settlement.

COUNTS IX and X Withdrawn from Record by ODC at Start of Hearing

COUNT XI: RESPONDENT COMMITTED A CRIMINAL ACT IN VI OLATION OF
RULE 8.4(b):

The Panel finds thaPetitioner proved by clear and convincing evidetitat Respondent
violated Rule 8.4(b) by reporting false informatitma law enforcement officer relating to an



actual offense or incident in violation of Dkl. C. 8§ 1245.

COUNT XII: RESPONDENT ENGAGED IN CONDUCT INVOLVING DISHONESTY,
DECEIT AND MISREPRESENTATION IN VIOLATION OF RULE 8 .4(c):

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent

violated Rule 8.4(c) by ingesting alcohol followiagmotor vehicle accident with the intent to

prevent the police from performing an alcohol tiestletermine whether Respondent had been
driving under the influence.

COUNT XIIl: RESPONDENT ENGAGED IN CONDUCT PREJUDICI AL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE 8.4( d):

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent

violated Rule 8.4(d) by ingesting alcohol followimagmotor vehicle accident with the intent to

prevent the police from performing an alcohol tiestletermine whether Respondent had been
driving under the influence.

COUNT XIV: RESPONDENT KNOWINGLY MADE A FALSE STATEM ENT OF
MATERIAL FACT IN VIOLATION OF RULE 8.1(a):

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent
violated Rule 8.1(a) in his narrative describing bonduct in the September 18, 2008 motor
vehicle accident.

COUNT XV: RESPONDENT FAILED TO DISCLOSE A FACT NECE SSARY TO
CORRECT A MISAPPREHENSION KNOWN TO HAVE ARISEN IN V IOLATION OF
RULE 8.1(b)

Rule 8.1(b) provides that a lawyer in connectiothvai disciplinary matter shall not “fail to
disclose a fact necessary to correct a misappraireksown by the person to have arisen in the
matter.” The Panel finds that the ODC has not @doa violation of this Rule.

COUNT XVI: RESPONDENT ENGAGED IN A CRIMINAL ACT IN  VIOLATION OF
RULE 8.4(b):

The Panel finds that Petitioner has proven by chkeat convincing evidence a third alcohol-
related offense in ten months that resulted in ethécal and two criminal violations. While

none of these individually would suffice to const# a violation of Rule 8.4(b), the Panel finds
that Respondent’s use of alcohol resulted in conthat reflects indifference to legal obligation
in a concentrated time period.

COUNT XVII: RESPONDENT ENGAGED IN CONDUCT PREJUDICI AL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE 8.4( d):

The Panel finds that Petitioner has not provedlegrand convincing evidence that Respondent



violated Rule 8.4(d) in connection with the July 2009 Lums Ponds incident.

COUNT XVIIl: RESPONDENT FAILED TO DISCLOSE A FACT N ECESSARY TO
CORRECT A MISAPPREHENSION KNOWN TO HAVE ARISEN IN V IOLATION OF
RULE 8.1(b):

The Panel finds that Petitioner failed to provedmar and convincing evidence a violation of
Rule 8.1(b) in connection with the Lums Pond inoide

FINDINGS OF FACT

Mr. Davis’s Practice Prior to his Suspension

1. At the time of his suspension, Mr. Davis was thenaggng and sole attorney in
Davis Law, LLC (“Davis Law”), a real estate law ptige.

2. Davis Law’s clients generally were home-buyersanbkowners doing
refinancings referred to Davis Law primarily fromilders, real estate agents and
lenders?

3. Davis sometimes fielded telephone calls at Davis Haectly from parties

seeking legal advice.
4. Davis was a title agent for Fidelity National Titketitle insurance company.

5. Davis Law earned fees from handling real estateimtys for homebuyers or
homeowners, from a portion of the title insuraree &nd for certain ancillary
services such as preparation of mortgage satiefeti

6. To market Davis Law, Davis often spoke at semifiarsealtors and lenders,
including as an accredited instructor with the Delee Real Estate Commissibn.

7. Davis also made presentations as the closing atgdmfirst-time home buyers to
assist them in receiving preferred financing thotlghDelaware State Housing
Authority or New Castle bond program.

' Tr. 34: 2-9; Tr. 38: 15-24; Tr. 39:1-3.

% Tr. 34:5-9; Ex. 23, Deposition transcript of JéanEllis (“Ellis Dep.”) at 10:2-4.

% Tr. 497:19-24.

4 Tr. 39: 4-14.

>Tr. 45:3-13

® Tr. 40:1-13; Tr. 553:18 -554:8 (Davis estimatihgtthe did up to 50 first-time homebuyer
seminars per year and up to 20 continuing educatasses per year).

" Tr. 40:14-41:14.



Davis at Davis Law employed and supervised paréddggrepare documents for
closings handled by Davis. This work by paralegadtuded ordering title
searches and surveys, preparing titte commitmengéparing settlement
statements and preparing packages for closing estgosing®

Davis Law sometimes helped smaller law firms byrgimay a fixed fee to process
their files when the smaller firm’s paralegal waswvacatiorr

Davis Actions Following Suspension on May 27, 2009

10.

11.

12.

13.

14.

15.

16.

17.

On May 27, 2009 at 9:40 p.m., Davis sent an ermnaltattorney who offered to
cover a seminar for him in light of Davis’s suspens Davis replied that Davis’s
firm ha}L%I the seminar covered and that “FYI -- we @perating business as
usual.’

On May 28, 2009 at 8:19 a.m. Davis’s counsel advikat he should be careful in
this kind of response because “it suggests thaintend to defy the Court
Ordelrl.” David replied at 8:20 a.m. “0.k. but | haweebe able to get my message
out.”

Based on Davis’s counsel’s advice not to tell thoke inquired that it was
business as usual, Davis's staff stopped usingpiiaise->

The Supreme Court appointed a receiver, Andreworaidsqg., to take over Davis
Law following Respondent’s suspension. Taylor esgetl Tyler Nixon, Esq. as a
contract attorney’

Davis cooperated with the receiver by among othiaigs, turning over all the
bank accounts of Davis Law and meeting with hirprimvide information
necessary for Taylor to complete closings thatleeh scheduled for clients of
Davis Law prior to the suspension.

Davis ceased to be a title agent after hisensipn*

Davis ceased doing first-time homebuyer sersiager his suspensidn.

On June 29, 2009, Mr. Davis formed Redwood&r#nt Services, LLC d/b/a

8 Ex. 23, Ellis Dep. at 6:11-10:1.
®Tr. 547: 15-548:18.

PEx. 4 at 85.
1EX. 4 at 85.

2Ex. 23 at 25:13-26:1(Ellis Dep.)
13Tr. 72:15-20.

14 Tr. 497:19 — 498:3.

15Tr. 481:2-22.



Redwood Real Estate Services (“Redwodd”Redwood is owned 50% by Davis
and 50% by Gary Bryde, E3§.

18. Redwood is a real estate title and settlem@mnices company that occupied the
same offices, with a lease in the name of Davis,Lessgd the same phone number
and the same staff, and relied on the same refastates as Davis Latf.

19. Non-lawyers in Delaware own and operate sintitanpanies?

20. Respondent removed signage at the Davis laeepfemoved letterhead and
business cards identifying Davis Law following Resgent’s suspensiéhand
Bryde never used signage, business cards or le&dnvith the name Davis while
he performed closings for clients referred by Reoldvé*

21.  Dauvis’s responsibility at Redwood was to marthgestaff including the
paralegals on a day to day basis and to market Bedito real estate agents,
attorneys and lenders. In those roles he was engigpd by an attorney.

22. If the staff at Redwood had questions aboutidmnts being prepared for
closings, including questions about issues conuogrtiile or a survey or
encroachments, the staff at Redwood would disdussetissues with Davfs.

23. Bryde testified that it was his responsibitiyreview and approve all documents
prepared by Redwood for a closing, including reweaand approving the title
search and the surve$s.

24.  Apart from closings performed by the Receiaad certain other attorneys
immediately following Respondent’s suspension, Brgd attorneys under his
direction generally performed closings for cliefdswhom Redwood prepared
settlement packages.

25.  Bryde employed Nixon after the formation of Redd?*

16 Ex. 2 Davis Answer to Petition 8.

Y Tr. 35:19-22.

18 Ex. 2 Davis Answer to Petition 1 9; Tr. 71:2 —T#2Fr. 512: 23-24 & 513:1-7 (Redwood
employing same paralegals and staff as Davis Law3a: 2-24 & 35-39; Ex. 23, Ellis Dep. at
10 (clients for Davis Law came from “[r]eferral soas from lenders and real estate agents”); Tr.
137: 11-14 (Davis Law's business was “referreddgjtors, loan officers, past clients,” as it
“was a referral business”)).

Tr. 452:15 — 453:16 (Conaty);Tr. 498:7 — 499:144ky).

0 Tr, 537:17-22.

L Tr. 335: 7- 336:3.

22 Ex. 23 Ellis Dep. 14: 24 - 15:11.

3 Tr. 340:16 - 341:3.

4 Tr. 72:21-23.



26.  Dauvis neither performed nor attended nor itecwith clients at closings and
earned no legal fees from real estate closingsharwise following his
suspension; legal fees were earned entirely byéryd

27. Redwood received 80% of the title premium dru$¢ funds were used to pay the
paralegals and office rent and expenses of Redwbod.

28.  Although Davis testified that following his gefnsion he removed his email
signature indicating “Davis La®, on July 13, 2009 he sent an email to Nixon
signed “Davis Law” directing Nixon to refrain froproviding direction to
Redwood'’s paralegaf€.

29.  As late at July 26, 2009, Donna Marshall, aplegee of Davis Law and then
Redwood, sent an email to a referral source onhwine copied Davis which
identified her email address as “donna@davislawsiedm.®

Seminars

30. Davis presented six seminars after his suspensirealtors and lendef$.The
titles of the seminars he presented are: “Mana@ioging Delays & Loan
Underwriting,” “Real Estate Transaction Closing &rdures in Maryland,”
“Understanding the New Good Faith Estimate or “GRRt HUD-1 Settlement
Statement,” which he presented on two occasionsgdéistanding the New Good
Faith Estimate or “GFE” and HUD-1 Settlement Stagatrand Computing Title
Insurance Premiums,” and “Title Agent Concerns atlBto Back Short Sale
Transactions®® Davis received no compensation for speaking atethe
engagements. Davis’s written materials identified him as “MiaieR. Davis —
Title Agent™? Davis stated at the outset that he was not amatf’, and Nixon
was at the seminars to answer legal quesfibns.

2> Tr. 403:2-6.

2T, 537: 22 — 538:4.

*"Ex. 4 at 102.

*®Ex. 4 at 103.

29Tr. at 45: 3-13.

%9Ex. 3 at 76 — 78.

$17r. 51: 6-10.

%27y, 585:7-15

% Tr. 483:10-18.

34 Tr. 583:10-584:8. ODC also contends that Davisegageminar on short sales shortly after his
suspension in June 2009. That contention is basdle testimony of a disgruntled former
Redwood employee, Donna Marshall. Ms. Marshatlfted that she attended a seminar in June
2009 in Rehoboth regarding short sales (Tr. 171)Q-dlthough the organizer of the seminar
provided testimony that this did not in fact occiRespondent Ex. 4 — Affidavit of Nora

Martin). Ms. Marshall also testified that Daviepented a seminar to potential legal clients who



The November 8, 2008 Settlement

31. Davis admitted that on November 5, 2008 he gotedl a settlement while under
the influence of alcohol but denied that he wasairgn>°

32.  Atthat settlement Mr. Davis represented JAMMestments, LLC (“*JAMM”), an
entity owned by Debra Seramone (“Ms. Seramone”)teetcpartners® Ms.
Seramone is a realtor who used Mr. Davis for clgsiior many years prior to his
suspension’

33.  Ms. Seramone, who attended the closing witttree JAMM partners® testified
that Davis’s behavior “was kind of unconventionatlarery uncomfortable.
Michael just kind of talked and talked and talkédat nothing, kind of babbled a
little bit, didn’t seem himself at alf® She further testified that Davis did “not
seem himself’--“[h]is face was flushed. He tallazbut just nothing that had to
do with settlement. Stupid joke®”His speech “was slurred™ At the
conclusion of the settlement, Davis approachedodiMds. Seramone’s JAMM
partners and “said something to the effect of eithieve you’ or ‘love you,’ and
moved forward to kiss hef? Serramone’s account of Davis’s unusual behavior
on the day of the closing is corroborated by tlséineony of Ellis who testified
that on that day Davis returned from lunch “inetaiband conducted a closint,”
that “he smelled of alcohol” and was talking abtsatmething crazy*

were first-time homebuyers the day following hisgension which Davis denied. In light of
Ms. Marshall's having lost a claim she filed wittetDepartment of Labor concerning her
separation from Redwood and her admitted hostiityim, the Panel does not find that reliance
on her testimony alone is clear and convincing@wig. The Panel finds similarly regarding two
alleged homebuyer seminars where the sole evideed®DC presented of Davis’s alleged
participation was the testimony of Nixon. Thabecause Nixon was (i) terminated by Bryde for
having a secret law practice while under an exetismployment agreement (prior to his own
suspension from the practice of law), (ii) desalibg third parties as “angry” and “vengeful”
toward both Davis and Bryde (Tr. 358:7-8 & 22-2B8y diii) on the record of having promised to
do whatever he could to “cease the reinstateméht.’359:3-5.) Again, the Panel does not find
Nixon’s uncorroborated testimony clear and conwigavidence that Davis in fact spoke at two
homebuyer seminars.

% Ex. 2 at Paragraph 26.

% Ex. 18; Tr. 368: 5-12.

7Tr. 366:10-24.

% Tr. 368:15-18.

%9Tr. 369:1-5.

OTr. 369:12-16.

*1Tr. 369: 22-23.

*2Tr. 370: 2-6.

3 Ex. 23 (Ellis Dep.) at 44.

*1d. at 46.
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34.

After the closing, either that evening or tlegtrday, Davis called Seramone to
apologize for his inappropriate behavior, and atbdihaving had a drink at lunch
before the afternoon settlemént.

The September 18, 2008 Accident

35.

36.

37.

38.

39.

40.

In the late evening on September 18, 2008, Daws in a single vehicle
accident®

Davis consumed alcohol prior to the accidénitle also had a small glass of wine
with him in the car which spilled when he crasf®d.

Davis went directly home, and attempted to &rtdw truck company to bring the
car home but was unsuccessful.

Davis contacted his “buddy,” Daniel Logan (“lamgj), when he arrived home in
an attempt to locate a tow trutk.Logan recalled Mr. Davis telling him he
wanted a tow truck to get his vehicle “out befdre police saw it>* Logan
testifiedstzhat when Davis called him, he soundetittie panicked. Words were
slurred.’

On the same evening as the crash occurred\emoCastle County officers
investigated. One of the officers went to Davigisne to investigate. Davis
testified that when the officer arrived at his desice, he answered the door with a
glass of wine in his harii. The officer testified that when Davis answeresl th
door it appeared he had been drinking and theeasftiould smell alcohol on

him.>* Davis told the officer he had some drinks to ficdlis nerves® When

the officer returned with Davis to the scene ofdbeident, Davis told the second
officer, who was the lead investigator, tha¢ had a few alcoholic drinks when

he got home to calm his nerves.”

The lead investigator wrote in his report thavis informed him that he “was
traveling [westbound] on Stone Block Row. He wasnding the curve, in the

*°Tr. 370: 22-24 & 371:1-9.
6 Ex. 2 at Paragraph 38.

471d.

BT,
49T,
0Ty,
Sy,
2T,
STy,
4Ty,

STy

94. 2-21; Tr. 556: 2-8.

100:3-14; Ex. 21 at 175; Tr. 379:18-20.
99:17-21 & 100:3-6.

408: 3-11.

407: 23-408:1.

96: 3-5.

403: 5-22.
. 403: 23-24 & 404:1-3.
S8 Ex. 21 at 175; Tr. 100: 23-101:2; Tr. 379: 23-24.
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41.

42.

43.

44,

45,

46.

area of Brecks Lane. He advised he was driving] t@jst, and was on the cell
phone. As a result he lost controf.”

Although the investigating officer reportedtttieere was “visible” damage to an
approximate 30-foot section of a wooden ferfd@avis stated he did not think it a
reportable accideras he “didn’t know there was any property damagheatime

it occurred.®®

The lead investigator noted on the police refpat a “hand held cell phone” was
a “driver distraction.® Davis denied that he informed the investigatifficers
thatGQe was on the cell phone, and stated thailtieitem he did not have it with
him.

The lead investigator also noted on the pokpert “yes--alcohol suspected”
based on his “initial observations of the vehi®e.However, the lead
investigator did not administer a blood alcohst tgecause:

Based upon what he told me, in my mind, | would mate
been able to determine if his blood alcohol levakvihigh
because he drank when he was home or was it hitdube
he was intoxicated while he was driving. That was
reason | did not give it because it wouldn’'t hawénped a
clear picture of when in fact the alcohol was coned??

The lead investigating officer charged Davithwinreasonable Speed and
Failure to Report an Accident on a Public Highwathwroperty Damage of
$500 or moré?

The lead investigator recalled asking Davistiwaehe drank before the accident
and Davis “stated nd™

Although Mr. Davis “denies that he drank wireddse the police arrived in order
to circumvent the police investigatiof?’Logan testified that the day after the

September 18 accident he again spoke with Davisharsounded “like another
person. ... A degree of arrogance. Jubilatidn.entirely different person than

STEx. 21; Tr. 379: 12-14.
S8 Ex. 21: Tr. 385: 22 — 386:2.
9 Tr. 103:13-15; Tr. 566:13-14 (“I didn’t know thenes a fence there or see it")).

0 Ex. 21 at 174.

®17r. 95: 17- 96: 1 & 97:16-18.
2 Ex. 21; Tr. 381: 3-4.

®3Tr. 382:13-20.

% Ex. 21 at 177.

65Ty, 387: 10-15; Tr. 388:11-12.
56 Ex. 2 138.
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the night before® Dauvis told Logan, “I got home arttie lawyer in me came
out, and | popped open a couple bottles of wirfé.'Davis also informed Logan
that he drank before the accident and that wasréason he popped open the
bottles of wine.®® Mr. Logan explained:

A: He was drinking. He didn’t want to have somecoee to
their home . . . He didn’t want someone to comth&r home — to
his home and find that he was drinking. So assaltehe popped
open the wine so no one could say — he just haavithe while he
was home.

Q: Mr. Davis told you that?

A: Yes. Absolutely. That's when he said to nidé lawyer in
me came out’°

47. Marshall also recalls Davis informing her ie thays following the accident that
“he had been drinking and that he had lost coritadler which he “ran back to
his home . . . and opened two bottles of wine aadidthem and waited for the
police to arrive”* She further recalls that “[h]e was pretty prouchimhself
because he had gotten out of being charged witbleobany kind of real trouble.
He did indicate at the time that the police seetnddow exactly what he was

doing and they knew that their hands were ti&d.”

48.  The Attorney General’s office eventually disseid the charges of failure to
report and unsafe speed and Respondent pleadéy tguiattentive driving as
reflected in the guilty plea form he attached ® Reinstatement Questionnaire.

49, Davis’s description in the Questionnaire of iacurred on September 18
includes the following:

. “At the time of the accident | did not have my gelione
with me, so | walked home.”

. “Originally, | was charged with Unsafe Speed andura
to Report the Accident, however, upon an explanatb
the fact that | did not have a means of commurooati.e.
cell phone) with me at the time of the accident anfll
explanation of the accident, the charge was reduoed

Tr. 409:15-23.

®Tr. 410:8-10 (emphasis added).
“Tr. 411: 3-4.

O Tr. 411: 6-16 (emphasis added).
" Tr. 159: 6-13.

2Tr. 160:5-10.
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inattentive driving.”

. “Upon arriving home, | was greeted by the New Gastl

County Police.”

. “I provided full cooperation with their [the police

investigation of the crash.”

. “| provided full cooperation to the officers®

The July 19, 2009 Lums Pond Incident

50.

51.

52.

53.

54.

55.

56.

57.

58.

On July 19, 2009 Davis and his seven-year @hdspent an afternoon at Lums
Pond.

Davis consumed alcohol while at Lums Pond.

At the end of the afternoon Davis’s son obgdt¢techanging from his bathing suit
into dry clothing in the public bathroom.

Davis and his son changed in the parking lot.

While Davis and his son were changing, a coaptéa child (“Witnesses”)
walking through the parking lot observed Davis rthkem the waist down.

One of the Witnesses argued with Davis abautrttpropriety of Davis exposing
his fiancee’s daughter to Davis with his pants down

A park patrol officer overheard the argumernt eadioed an enforcement officer
from the Department of Natural Resources and Enwmental Control
(“DNREC?"), Division of Parks and Recreation.

After separately interviewing Davis and eacthef Witnesses, the DNREC
enforcement officer issued Davis a Complaint anch®ons. That document
charged Davis with two violations titled “Conduciolation” and “Alcohol
Violation,” respectively* The Conduct Violation was for indecent exposure an
the a;cszohol violation was for having a blood alcblewel of .16, twice the legal
limit.

Dauvis reported this incident on his Restaterqrrgstionnaire as “Conduct
Violation” and “Alcohol Violation” and attached apy of the Complaint and

SEx.3at71.
" Ex. 3 (last two pages).
> Tr. 434:10 — 438:5; Ex. 22(DNREC officer’s report)
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Summons as an exhibit to the Restatement Questietfidhe Complaint and
Summons submitted to the ODC reflects an “X” in blo& next to “Voluntary
Assessment” and is signed by Davis. The descnpifd'Voluntary Assessment”
reflects that checking this box indicates the usigdeed’s “desire to plead guilty
to the stated charge(s).”

Legal Analysis/Burden and standard

As the ODC acknowledges, it bears the burden ofipgathe charged misconduct by
clear and convincing evidenc&eeRule 15(c) (standard of proof) and Rule 15(d) @eur of
proof) of the Delaware Lawyers’ Rules of Disciplipdrocedure (“Procedural Rules”). The
Delaware Supreme Court has defined clear and coimgrevidence to be that which "produces
in the mind of the trier of fact an abiding coniact that the truth of [the] factual contentiond [is
‘highly probable."Hudak v. Procek806 A.2d 140, 147 (Del. 2002) (citations omitte&tated
differently, "To establish proof by clear and camsing evidence means to prove something that
is highly probable, reasonably certain, and freenfserious doubt.'ld.

Analysis of Counts I-V Related to Provision of Selment Services, Speaking at Seminars
and Communications with Clients or Prospective Cliats

COUNT I: RESPONDENT KNOWINGLY DISOBEYED THE MAY 27, 2009
SUSPENSIONORDER IN VIOLATION OF RULE 3.4(c):

The Panel finds that Petitioner proved by clear @mlincing evidence that Respondent
knowingly disobeyed the May 27, 2009 SuspensioreQirdviolation of Rule 3.4(c) by meeting
with one former client, Herb Gillespie, to provildgal advice, by discussing possible legal
services and quoting a fee for document preparati@npotential client, Nancy Wolf, a legal
service subsequently provided by attorney Nixouw, layfailing completely to eliminate email
communications under the name Davis Law more thaweeks after the issuance of the
Suspension Order.

The Panel also finds that the ODC failed to proyelbar and convincing evidence that
Respondent provided legal advice to clients immsmagement of a real estate settlement
services business at the offices of his formerfiaw or in his speaking at seminars for realtors
and lenders and therefore did not prove that Refgrdrengaged in the unauthorized practice of
law or knowingly violated the Suspension Order.

® Ex. 3 (last two pages).
d.
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Rule 3.4(c) provides that “a lawyer shall not knogly disobey an obligation under the rules of
the tribunal, except for an open refusal basednoasaertion that no valid obligation exists.” As
noted above, on May 27, 2009 the Delaware Supreooet Suspended Davis from engaging in
the practice of law as a member of the Delawaref@aa period of one yeain the Matter of
Michael R. DavisNo. 301, 2008 at 13 (Del. May 27, 200p&( curiam). The Supreme Court
Order suspending Davis prohibited him from shanmtany legal fees arising from clients or
cases referred by Davis during the period of susiparto any other attorney or from sharing in
any legal fees earned for services by others dwueh period of suspensionld. Petitioner

and Respondent agree that the Suspension Orderegdavis to comply with it and the case
law interpreting what a suspended attorney is pethto do.

After careful consideration of the evidence argldhse law, the Panel finds that the ODC
proved by clear and convincing evidence that Derswvingly violated the Suspension Order in
three ways:

1. He provided legal advice to a client, Herb Gillespi
2. He discussed possible legal services and quoted fof document preparation to
a potential client, Nancy Wolf, a service subsedygrerformed by attorney
Nixon.
3. He failed more than six weeks after the SusperSmler to remove the name of
his former firm from email communications.
The ODC acknowledges that its claim against Daaissess an issue of first impression, namely,
whether “asuspendedttorney [can] operate a real estate title anttese¢nt services company

out of the same offices, with the same staff, dotdiaing business from the same referral
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sources, as his real estate law practice priongpension?® In stating the question this way
Petitioner acknowledges that it did not seek toserihat Davis violated the Court’s order by
working as a real estate attorney for buyers ordmwmers at any closing or by sharing in the
fees from any such legal work or from the refeafadiny such legal work. The ODC submitted
no evidence that any such legal work or attornegssharing by Davis occurred. The ODC
argues instead that a suspended lawyer duringethedoof suspension may not manage a real
estate title and settlement services company duae work of that company is reviewed at
closing by licensed attorneys who alone represathirsteract with the clients and who receive
all attorneys’ fees. Davis counters that his cozatif a company to provide support services for
attorneys and not the public in connection witH estiate settlements violates neither the
Suspension Order nor the case law regarding whaspended attorney is permitted to do.

The Panel finds that the ODC has failed to proyelbar and convincing evidence that in
continuing to provide settlement services Responkieowingly violated the Suspension Order.
The Panel recognizes that had the Supreme Couifispethe type of acts that it intended to bar
in the Suspension Order, it might not have perghiRespondent without more direct attorney
supervision to supervise in the same offices theesgaralegals who at Davis Law had
performed settlement services and likewise mighehzarred him from speaking at real estate
seminars to lenders and realtors as he had dore arhattorney at Davis Law. Here, unlike in
the non-Delaware cases relied upon by Petitioni¢heatime of suspension, the Delaware
Supreme Court had issued a well-reasoned decisidhe Matter of Mid-Atlantic Settlement
Services, Inc., et alFile no. UPL 95-15 (Del. May 31, 2000), that &z out what aspects of

the settlement process required attorney reviéwrther, the Court in a trilogy of cases

®ODC Opening Brief at 30.
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addressing the limits on a suspended attorney wdrksaas a paralegal in a law office had made
clear that past or prospective client contact tivjgle or seek to provide legal advice was
forbidden. . The Panel notes that Davis made teua®oid contact with any client at any
closing, a prohibition that was clear in the triyjagf cases discussing what a suspended lawyer
must avoid, and that all work the Supreme Courthedd must be done by an attorney at a real
estate closing was performed by attorneys other Bavis who shared none of their fees with
Davis. The Panel finds that, apart from the thite@s noted above, the ODC failed to prove by
clear and convincing evidence that Respondent’asiehin managing the settlement services
company he formed post-suspension and in speaksig seminars to lenders and realtors
constituted the unauthorized practice of law otated the Suspension Order. Under these
circumstances the Panel notes that even the awythelied upon by the ODC reflects caution to
find that a suspended attorney knowingly violate&slapension Order when the relevant tribunal
had never previously found the conduct at issuediate any rule of professional condu&ee
In Re Mitchel] 901 F.2d 1179, 1189 (3d Cir. 1990) (decliningliscipline suspended attorney
who handled appeal and licensed attorney who agoefld papers for him as long as suspended
attorney remained responsible for the legal wortabse the novelty of the question compelled
court to limit ruling to actions taken after thet@af its opinion). Therefore, while we find that
the Supreme Court may find Davis’s creation oftHement services company and speaking at
seminars to realtors and lenders to be beyond avbaspended real estate attorney should have
done, we cannot recommend that the Court findDa&is knowinglyviolated the Suspension
Order by engaging in these activities.

Before turning to the specific acts at issue, wgirbby reviewing the applicable case

law.
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Case Law Re Limits on Suspended Attorneys

As the ODC correctly states, no Delaware case addsethe precise issue of whether a

suspended attorney can manage a real estate seceitgany to supply settlement packages to

attorneys who conduct closings from the same offiite the same staff and the same phone as

his prior law practice. A trilogy of cases addresst a suspended lawyer can and cannot do

while working as a paralegal in a law office to alhiwe now turn for guidancén re Sanders

1985 WL 5255 (Del. 1985)n Re Frabizzip508 A.2d 468 (Del. 1986) arid Re Mekler672

A.2d 23 (Del. 1995).

In Sandersthe Supreme Court was asked to determine themsstances under which a

suspended attorney could serve as a paralegdhwm frm. The Court approved such

employment but restricted the suspended attorney to

1.

2.

Review and summarization of documents;
Legal research and drafting of intra-office memaaand briefs;

Drafting of pleadings and other legal instrumeptsyided all such pleadings
shall be reviewed, approved, and signed by a meor&ssociate attorney of
such firm;

Drafting of suggested correspondence as directeathyunder the supervision of,
the attorney primarily responsible for the casenatter in consideration;

Such similar duties which are customarily perforrbggaralegals under the
supervision of attorneyesxcepthat there shall be no contact with clients,
witnesses, or prospective witnesses. Furthermaod, guties, and those
designated in the preceding paragraphs, shall Eveat include advising or
counseling clients or prospective clients of tinefin the client’s legal
relationships, rights, duties, or responsibilitig legal consequences of any
proposed action, or the application of law to aagt$ or circumstances of the
client or prospective client.

The suspended attorney would be compensated darg basis and receive no
share of any legal fee earned by the employer.

Respondent’s employment with his employer shallbgmentioned in any
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professional announcement, office or building signdirectories, office
letterhead, telephone listing or legal directorgrd®nal business cards, if used by
respondent, will clearly designate his status asdhparalegal.

In Frabizziothe Delaware Supreme Court was asked to deterntie¢her a lawyer
suspended from the private practice of law couldetioeless work as a law clerk/paralegal in
another attorney’s private law practice with telepé and personal contact with clients,
witnesses and prospective withesses. The Couttthat the suspended attorney could “perform
the tasks usually performed by law clerks and pagedb ... except that he may not have direct
contact as a law clerk or paralegal with clientéh@sses, or prospective witnessekl’ at 469.
The Court explained its rationale for this restoistby citing with approval the words of the
Florida Supreme Court as follows:

To the layman, the difference between mere clerkimdjthe
unrestrained practice of law is not readily apparét#e observes
an attorney, supposedly under suspicion for unatisienduct,
walking into law offices; necessarily he must wonglether the
attorney is indeed being disciplined. This corduss
compounded when the disciplined attorney is inexmng
witnesses as an investigator on behalf of the iaw ér otherwise
discussing cases with clients. The resulting dent to the
integrity and reputation of the Bar is obvious .anh also
concerned that the attorney who is suspended bawuted for
unethical conduct, upon returning to a law offisé| encounter
difficulty in confining himself to strictly prepatary functions.

Id. at 469,quoting The Florida Bar v. Thomsphla. Supr., 310 S.2d 300, 303 (1975).

The Court also cited with approval the observatbthe Supreme Court of North Dakota
that:

A suspended lawyer is not the same as a laymanplhlec knows
that he has a legal education, that he has engagled practice of
law, and that his words and opinions are presumaloiye valuable
on that account. We cannot accept the argumenatha
suspended lawyer may engage in all activities whmh-lawyers
also perform.
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Id. quoting Application of Christianspil. D. Supr., 215 N.W.2d 920, 925 (1974).
Following Frabizziq in Meklerthe Supreme Court denied a suspended attorneigtite r
to have “direct contact with clients or prospectlients or witnesses or prospective witnesses
when acting as a paralegal or law clerk or undeistipervision of a member of the Bar, or
otherwise.”Mekler, 672 A.2d at 26. The suspended attorney had $dodie able to have such
contact while working as a paralegal under the sugien of an attorney with a Family Court
practice. The suspended attorney had proposeti¢had permitted such contact under
appropriate safeguards including a written disciaito all clients in the fee agreement and
elsewhere that the attorney was suspended and mitment to offer no advice to clients or to
convey the legal advice of opinions of the supéngisttorney.ld. at 25. In denying this
proposal the Court noted that
Perception is often reality. It would be very difit for the
members of the public to be expected to underdtéeider’s status
if he were permitted such contacts.... It is trepamsibility of this
Court to protect members of the public in theirlohgs with those
providing legal services and to prevent non-lawyarsluding
suspended lawyers) from the practice of law ompthreeived
practice of law. That responsibility would notddvanced if this
Court were to accede to the Request. It must lze tdethe public
that this Court is effective in its discipline oembers of the Bar,
that its judgments will not be diluted and thawili not send
mixed signals.

Id. at 25-26.

Of particular concern to thdekler court was that Mekler had been suspended becéuse o
a failure to supervise his own non-lawyer staffhair dealings with clientsld. at 26. The Court
was concerned that Mekler as a non-lawyer woul@est¢he boundaries that limit what non-

lawyers can ddd. Notwithstanding Mekler’s protestations that hewd not exceed his

limitations as a non-lawyer, the Court stated that
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... [T]his Court cannot countenance conduct by a soded
lawyer which would leave the impression to a reabtmperson
that the Court would allow the same kind of “busmas usual”
which it has already found to be impermissible iakiér's own
case, or that it ide factopermitting a suspended lawyer to be
doing any act which a reasonable member of theipabuld
believe to be the practice of law.

The Supreme Court also has addressed what cdestihe practice of law
relating to real estate settlements.Inithe Matter of Mid-Atlantic Settlement Servides,, et
al., File no. UPL 95-15 (Del. May 31, 2000), the Gatoncluded that a Delaware attorney is
required to conduct a closing for the sale of Dal@real property or of a refinancing loan
secured by Delaware real property. Specificalig, Court held that the following actions
constitute the practice of law:

a. Determining the proper legal description ofppheperty (as set forth on the deed)
to be included on Exhibit A to the mortgage;

b. Explaining to the borrower(s) the terms of méegal documents, including the
note, mortgage, Planned Unit Development Rider Ttiugh-in-Lending
Disclosure and the first payment letter.

Id. at 17. The Court held that

An attorney licensed to practice law in Delawareeguired to be
involved in a direct or supervisory capacity in ftrey or

reviewing all documents affecting transfer of titteDelaware real
property or where Delaware real property is useskeasrity for the
repayment of a debt or the performance of an ofidigawith the
exception of home equity loans in which the lenideacting in a
pro se capacity and no evaluation of exceptiongléois required.

The participation of an attorney licensed to prxctiaw in
Delaware is necessary in evaluating the legal sigind obligations
of the parties, representing the buyer in examirtimg title and
removing exceptions to the title, supervising thgbdrsement of
funds, and responding to questions concerning €bel leffect of
documents and ramifications of a transaction bychhitle to
Delaware real property is used as security forrédpayment of a
debt or the performance of an obligation, with theeption of
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home equity loans in which the lender is acting jpro se capacity
and no evaluation of exceptions to title is reqlire

Id. at 24-25.

Petitioner also relies upon a Kansas decision redd&teen months after the Suspension
Order in which the Kansas Supreme Court deniedtai@ment to a suspended attorney who
engaged an independent contractor to handle has$ pegctice while he was suspendite
Miller, 238 P.3d 227 (Kan. 2010). The suspended attgraiglythe independent contractor on an
hourly basis and reported his compensation toritegrial Revenue Service as that of an
independent contractor. No written agreement doatedethe relationship. The independent
contractor worked out of the office of the suspehdttorney. The suspended attorney made all
financial decisions for the firm. The sole acttaken by the suspended attorney to comply with
the suspension order was to change the signatgeeqraletters and pleadings and to hire the
independent contractor to review and sign lettats@eadings and make court appearandes.
at 232. On at least one occasion a letter oretiterhead of the suspended lawyer was sent on
behalf of a client to an opposing party in a legakter. When the disciplinary counsel
investigated, the suspended lawyer failed to pm file in that matter as requested by
disciplinary counsel.

The Kansas Supreme Court, in an opinion dated Audt2010, held that the suspended
attorney had engaged in the unauthorized practitevo The rationale for that conclusion was
that “Rather than going to work for an attorney Bespondent appears to have hired an
attorney to continue his legal work for him. Thgervision that is required by the rules was not
present in this caseld. at 232. The Kansas Supreme Court held thatiteen¢he suspended
attorney nor his professional corporation couldtt for the professional corporation to

provide legal services, the suspended attorneyethtike authority to hire an independent
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contractor to provide legal services for the ckeoftthe professional corporatiotd. at 236.
Although none of these decisions addresses the ffaesent here, certain principles
emerge. First, in the circumstance of a suspeattechey working in a law office under the
supervision of a Delaware attorney, the SupremetCm@ms recognized that a suspended attorney
may do work traditionally done by a paralegal ov Eerk, including review and summarization
of documents; legal research and drafting of infface memoranda and briefs; drafting of
pleadings and other legal instruments, providedwth pleadings are reviewed, approved, and
signed by a member or associate attorney of such firafting of suggested correspondence as
directed by and under the supervision of, the a&tpprimarily responsible for the case or matter
in consideration; and such similar duties which@arstomarily performed by paralegals under
the supervision of attorneys. Second, the Sup@owet consistently has held that there can be
no contact with clients, witnesses, or prospeatiitaesses and no advising or counseling clients
or prospective clients of the firm in the clienegal relationships, rights, duties, or
responsibilities, the legal consequences of anggsed action, or the application of law to any
facts or circumstances of the client or prospeathaent, even if the suspended attorney provides
appropriate disclaimers. Third, in the contexa&uspended lawyer working in a law firm or a
law office, the Supreme Court has identified a magmcern that members of the public not
perceive that the suspended lawyer is nonethetastigng law. That is why the Court did not
accede to the suspended lawyer’s requelstaklerto be allowed client contact while working as
a paralegal in a law office—members of the publightibelieve that a suspended lawyer
meeting with clients in a law office was in facapticing law, notwithstanding the disclaimers
and protections the suspended lawyer offered taigeo Finally, thekraus case indicates that a

suspended attorney may not continue to cause tiggsional corporation to do legal work and

24



receive legal fees for clients through an indepahdentractor where there is insufficient
evidence that the suspended attorney received pip@i® supervision.

The parties agree that non-lawyers run and areifiechto run title and settlement
service companies. They also agree in part on the legal standagd,that a suspended lawyer
may not have direct contact with clients, witnessegrospective clients or witnesses and may
not engage in activities that a reasonable perspnaonstrue as the practice of laiekler,

672 A.2d at 25. The ODC contends that a suspeatiechey may not meet with clients while
suspended even if those meetings are unrelatée torovision of legal services while Davis
contends that a suspended lawyer may meet withefiolamv firm clients as long as he does not
provide legal services and a reasonable formentatiees not reasonably believe that he is
providing legal services. Neither party disagrises the Supreme Court “cannot countenance
any conduct by a suspended lawyer” leaving the ésgion “that it igle factopermitting a
suspended lawyer to be doing any act which a reddemember of the public could believe to
be the practice of law.1d. at 26.

As a preliminary matter, the Panel rejects the gt of ODC that referral sources are
legal clients. While it is true that referral soes for Davis — realtors and lenders — were the
sources of his clients, his clients for his praet law were the persons he represented prior to
his suspension: homebuyers and homeowners. dtti®se persons that he owed duties arising
out of an attorney-client relationship. The OD®mits no authority for thgose dixitthat the
Panel should view the referral sources as cliehBawis Law for purposes of the proscription

against his meeting with clients or prospectivert during his suspensiéh.

®Tr. 449:21 — 450:1 (Conaty); Tr. 498:24 — 499:11dsKy).
% Petitioner does argue that Davis had served agemt af the sellers relying updorton v.
Poplos 443 A.2d 1, 6 (Del. 1982) ardlejandro and Reinholz v Hornun$992 WL 200608, at
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Second, the Panel does not find that the ODC métutden to prove by clear and
convincing evidence that Davis provided legal adv@ realtors and lenders. ODC'’s claim that
Davis provided legal advice to realtors and lendelmsed upon the testimony of Marshall and
Nixon. The Panel does not find general, uncorraiedréestimony from Marshall or Nixon alone
to be clear and convincing evidence that Davisat provided legal advice to realtors or
lenders, given their bias and stated desire toagimtio Davis in the reinstatement proc¥ss.
Also, Marshall could not identify by name a singdaltor to whom Davis allegedly said that,
although he was suspended, he could still provddalladvicé? Similarly, the only realtor
Nixon identified as one to whom Davis allegedly\pded legal advice was Stephen Marcus.
Marcus testified that although he did call Davissi whether he could assist a client regarding
a problem with a condo association Davis remindedthat he was suspended and referred the
matter to Nixorf®> Marcus further testified that Davis provided rgdl advice and performed no
legal services to him during Davis's suspen&foBoth because of the lack of specificity and
corroboration of the testimony by Marshall and Nixthe Panel does not find that the ODC

proved by clear and convincing evidence that Dprawided legal advice to realtors or lenders

*1 (Del. Ch. 1992). Together these cases stanth@proposition that eealtor is an agent of a
seller. This does not establish, however, that®©aas an agent of the realtors or sellers or that
the realtors or sellers were clients of Davis L&WDC presented no evidence from any realtor or
lender that it viewed Davis Law as its agent ormsal. Indeed, the evidence presented in
connection with the transaction involving Wolf leat when Davis and later Bryde or Nixon
performed closings, they did so solely on behathefbuyers. That a seller, or real estate agent
or lender may have preferred Davis Law to handi®sing on behalf of a buyer, did not make
the seller or those entities clients of Davis Ld#n fact they were, ODC submitted no such
evidence.

8 Seen.34,infra.

#Tr. 188:9-22.

8Tr. 523:1-11.

#1d. at 523:24 - 524:4.
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during his suspensidh.

Third, the Panel does not believe that the progorippn meeting with former clients
during the period of suspension was intended tonntieat Davis could not meet with them in
settings where there was no expectation or anyeeckl of actual provision of legal services or
legal advice. Thus, as explained below, the ODduedd no evidence that Davis provided legal
advice during his meetings with Nicholson, and ¢fene the Panel does not believe that Davis’s
meetings with Nicholson violate the Suspension ©rde

The harder question is the one of first impressinay a suspended Delaware real estate
attorney whose legal practice prior to suspensictuded providing settlement services continue
to provide the settlement services out of the saffiees as long as a different Delaware attorney
handles all closings, the suspended attorney awoidiact with clients or prospective clients, the
suspended attorney eliminates all communicatiomis the public under the name of the former
firm, and the suspended attorney receives no fegal?

The Christiansoncase, cited approvingly by the Delaware Suprema&tGo Frabizziq
well stated the issue:

[T]o what extent, if any, may a suspended attoer@yage in activities

which, when performed by a licensed attorney, dtutsta part of his practice of

law, but which also may be performed lawfully byrtgen....On the one hand, it

seems extremely harsh to rule that a suspendecttawio already has been

subjected to the deprivation of his means of Ihatid, should further be deprived

of opportunities to earn a living by doing thingkiah laymen are permitted to

do, such as investigating accidents, preparingdfaxns, filling out simple deed

forms as a real estate broker and doing legal relses a law clerk to a licensed

attorney. On the other hand, the petitioner appatake the extreme position

that he is permitted to do anything that a laymaumat do, and, as a law clerk,

everything that an attorney could do except appeeourt. To adopt this view
would mean that a suspension of one’s licensedctige law would be a penalty

8 For similar reasons the Panel does not find tr&QDC proved by clear and convincing
evidence that while suspended Davis representédhénaas an attorney in communications
with lenders or collection agencies as the solentesy to that effect came from Ms. Marshall.
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lightly borne.

Christianson 215 N.W. 2d at 924See generally Nature of Legal Services or Law-
Related Services Which May Be Performed for OtheMisbarred or Suspended
Attorney 87 ALR 3d 279 (1978) (hereafteNature of Legal Servic&s

Davis argues that as long as he complies witlexiaet terms of the Suspension
Order and follows the guidance from the case lawoofontact with clients or
prospective clients, he should be free as a suggeaitiorney to engage in activities that
non-lawyers otherwise routinely perform. Furti2ayis does not consider it
problematic that as a suspended attorney he sigpsrparalegals in the provision of the
same settlement services from the same officeeaddme phone number from which he
practiced law because he took appropriate stepisange the name and the signage and
to ensure that he did not have contact with or iple®advice to clients. Indeed, Davis
concedes that for the settlement portion of hismfarpractice, it was his intent to have
the lenders and realtors know that it was busiaesssual.

The Delaware case law provides that a suspentlethey cannot engage in all
activities that non-lawyers may do. Thus, everepting that paralegals for family law
practitioners meet with clients, the Supreme Coukekler held that a suspended
attorney may not do that because there was tod gmesk that the suspended attorney
would give legal advice and the public might befosad. Similarly, although a non-
lawyer can run an incorporation service, a suspefalgyer may not necessarily
incorporate entities for clientApplication of Christianso215 N.W.2d at 923. At least
one court has found that a suspended attorneyeréorm title abstracts where he
expresses no opinion as to the quality of the aitld provides his work to a supervising

attorney in an office other than his or the sumeng attorney’s law officeSee In Re
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Stoldt 181 A.2d 364 (N.J. 1962). The principle allowrgytain activities by a

suspended lawyer that may be performed by non-leswyas stated i€hristiansonas

follows:
A suspended lawyer may engage in some such aegivithe is otherwise
qualified to do so, but not if his qualificationsmae from having been a
lawyer.For example, a suspended lawyer who is also a@abtiountant
may prepare tax returns as a public accountantaBuspended lawyer
may not prepare the papers necessary to incorpa@gooration merely
because one of the stockholders of the corporatight also be able to
fill in the blanks on a printed form by himself. h&h professional
expertise enters into the activity, and when the/igg is one which is
customarily performed by lawyers, then such agtisgtforbidden to a
suspended attorney, even though under some camslitiembers of other
professions may sometimes be allowed to perfornsdnee acts.

Christianson 215 N.W. 2d at 926 (emphasis suppli&be also Nature of Legal Services
at 9[b].

The evidence at the hearing established thatrthagion of settlement services is
not customarily done by lawyers alone but instsaaften done by companies where no
attorneys are involved. The ODC does not conteatitlork by those entities is the
practice of law?® The Panel is not persuaded as a general maditest uspended
attorney who manages an office that provides sedi services violates a suspension
order or engages in the unauthorized practicevafds long as the suspended attorney
follows scrupulously the terms of the suspensiateoand the existing case law
regarding what a suspended lawyer can do.

The ODC argues that Davis explained at two semiftarrealtors and lenders how a
change in the law affected the HUD-1 forms and that conduct exceeded the limit of what a
suspended attorney is permitted to do. Davis doesdlispute that he conducted two such

seminars post-suspension but testified that hisresnwere limited to explaining how the new

8 Tr. at 19:18 - 20:9.
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four-page forms differed from the former two-pagats. The sole attendee who testified at the
hearing, Helena Davidson, a realtor, testified thdter view Davis offered no legal advice to
any person and that no homebuyers attefifled.

The Panel finds that the ODC failed to prove bgacland convincing evidence that
Respondent's speaking at seminars to realtorseaieéis violated the Suspension Order. The
ODC offered no evidence of what Respondent sdilcsie seminars other than the testimony of
Respondent which did not reflect the giving of leg@dvice. We note that Respondent avoided
homebuyer seminars post-suspension which would tedlexted improper communications to
potential clients. The Panel finds that the OD@thto prove by clear and convincing evidence
that Respondent presented at such homebuyer sesmiostrsuspension.

Allegations of Improper Client Contacts

The ODC alleges that Davis met with three clientl®Wing his suspension to provide
legal advice: Herb Gillespie, Donald Nicholson, &ahcy Wolf. The ODC called Nicholson
and Wolf to testify; the ODC did not call Gillesptestify.

Gillespie

The ODC contends that Davis met with Herb Gillespielient prior to Davis’s
suspension, on the morning of a hearing in the @t®n a litigation matter. Davis had filed
the litigation prior to his suspension on behaltofentity in which Gillespie was a principal,
PHS, Inc. Nixon testified that he met with Davig hight before the hearing to go over the case.
At a meeting the next morning among Davis, Gillesgmd Nixon, Nixon testified that Davis

provided “the entire strategy as to how the litigatwould be, the case would be conducted,

8 Tr. at 492.
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[what] were the relevant points to bring od'Davis testified he had no recollection of such a
meeting®®

The Panel is troubled that ODC did not call Mr.I€4pie to corroborate the testimony of
Nixon. Nonetheless, in carefully assessing the @mmeof the witnesses, including the
specificity and clarity of Nixon’s recollectidhand the weakness of Davis’s explanation that he
recalled no such meetifgthe Panel finds that the ODC met its burden bgrcéed convincing
evidence that Respondent met with Gillespie andhien the morning of his hearing and
provided legal advice and that this conduct vialdtee Suspension Order.

Nicholson

Nicholson is a financial advisor and a principalNitholson & Associate¥ Before
Davis’s suspension, Nicholson hired Davis for aigsi and refinancing on both his primary
residence and his personal investment propetti€ne of the closings Davis handled before his
suspension was for a property Nicholson purchaséu @illespie’* After Davis's suspension,
Nicholson hired Redwood to provide the settlemertkpges for refinancings.

Davis met with Nicholson on two occasions aftershispensior® At those post-
suspension meetings Nicholson and Davis discussedng other issues, “general
economic conditions” in the real estate markéthe Panel finds that Nicholson’s

testimony of having met twice with Davis and dismt general conditions in the real

8 Tr. 270: 23 -271: 2.

8 Tr, 571:24 — 572:12.

®This contrasts with other testimony of Nixon whible Panel did not find credible.
ATy, 572:2-12

92Tr. 295:21 — 296:8.

9 Tr.297: 15-24 — 298: 3.

% Tr. 300: 21 — 301:15.

% Tr. 298: 14 -18; Tr. 302: 4-9.

% Ty, 303: 5-11; Tr. 304:12-14.

% Tr. 304: 7-11 & 305: 5-13
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estate market hardly constitutes the practicewf [ihe ODC does not even argue that
Davis gave any legal advice to Nicholson. It amjimstead that the phrase “or
otherwise” from theMekler decision reiterating the proscription against nmgetvith
clients means that a suspended lawyer cannot mére&viormer client at all during the
lawyer’s suspension, regardless of the contexe I&hguage at issue is the sentence
from Meklerthat the suspended attorney can have no “diredacowith clients or
prospective clients or witnesses or prospectivaegises when acting as a paralegal or
law clerk or under the supervision of a membehefBar,or otherwise’ Id at 26.

The Panel reads that language to reflect the gf@ourt’s care to make clear
that a suspended attorney cannot meet with clfentkie purpose of providing legal
advice or in a legal setting in whatever capacityether acting as a paralegal or law
clerk or under the supervision of a member of thedd otherwise The Panel finds no
support in the case law for the proposition thatispended lawyer, for example, cannot
meet with family members at family functions if thespended lawyer had represented
those family members prior to his suspension. Helgwwould not meet with them to
provide legal advice but it cannot be that the 8o Court intended that a suspended
lawyer must be deprived of his contacts with frieaad family simply because he once
represented them prior to his suspension. Yetishtae effect of the ODC’s proposed
unduly expansive reading of that language. Sityiléine Panel does not find that
language to have precluded Davis from meeting andecasions with Nicholson to
discuss, among other things, general conditionisarreal estate market. Accordingly, the
Panel finds that the meetings with Nicholson dithnolate the Suspension Order.

Wolf
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On June 18, 2010, Wolf sold property owned by aldf which she was a memb&r.
Before the settlement date, Wolf discussed the stbis property with Davis, and from this
discussion Wolf assumed that Redwood could reptdsen as the seller, in the transaction.
Wolf testified that Davis did not tell her that biltat it “was an assumption on my paft>”
Davis did quote Wolf a price of $320 - $35.

On June 16, 2010, two days before closing, Nixoho wandled the closing, emailed
Wolf the following:

Just to follow up, can you recap what Michael Dahasl promised
to you in terms of this firm providing you servicesnd
representation, as well as the costs to you, wienhad lunch

with him last week?

Are you sure he said we could represent the buyetlze seller in
the same transactiof??

At closing Wolf thought that Nixon represented hehen in fact he represented the
purchasers® Nixon had Wolf execute an Acknowledgement of NRepresentation clarifying
that he only represented the bulfr.

Wolf testified that Davis neither provided legalae nor held himself out as being
permitted to practice laW> She also testified that she paid no legal fe@aais'*® However,
she also testified that she believed based ondmerecsation with Davis that Redwood would be

handling the matter of legal representation but Bevis could not participate because his

%8 Tr, 283: 22-24 & 284:1 - 285:2.

% Tr. 285: 3-21.

1001 287: 16 — 288: 1.

101 1yr, 286: 13-16.

102y 12,

1031r, 289: 4-9; Tr. 293: 15-18; Tr. 219: 2 - 220: 3
104 Ex. 13; Tr. 220:16-23.

05T, 293:19 — 294: 2

06T, 293:1-4.
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license had been suspend®dHer uncontradicted testimony reflects that Daessed her to
believe that Redwood could handle the legal aspg@sclosing even if Davis himself did not do
the closing. This is a communication with a mendfehe public that an entity created by a
suspended attorney could handle a closing. ThelRads that in so communicating Davis
violated the Suspension Order.

Allegations Reqgarding Failure to Eliminate Publief&ences to Davis Law LLC

The Supreme Court Banderdheld that a suspended attorney must be careadm
communications with the public that suggest thastepracticing attorney. Davis
acknowledged that the Suspension Order so reghyrelscribing the care he took to remove
signage, business cards, letterhead or emailsinomg&Davis Law.”" Yet the ODC provided
evidence that Davis sent on July 13, 2009 an eim&iixon with the email address
mdavi s@lavi sl amwor ks. com in response to an email from Nixon to the Redwpachlegals
that similarly reflects that their email addresseded in “davislawworks.cont®’ He also was
copied on an email an email dated July 26, 20a@torealtors from Donna Marshall, then a
Redwood employee, whose email address was listddrasa@davislawworks.com.” to a
member of the public that reflects the email adsltdavislawworks.com®'° The Panel finds
that the ODC proved by clear and convincing eviéahat Davis knowingly violated the
Suspension Order by failing to eliminate referertoeBavis Law in post-suspension
communications, including in communications to memstof the public by a Redwood
employee.

COUNT II: RESPONDENT PRACTICED LAW IN VIOLATION OF THE

17Ty, 288:9-11

18Ty, at 437:17 — 438:4.
19Ex.4 at 102.

Ho1d. at 103.
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REGULATION OF THE LEGAL PROFESSION IN DELAWARE IN'V IOLATION OF
RULE 5.5(a)

Rule 5.5(a) requires that a lawyer “not practice Ia a jurisdiction in violation of the legal
profession in that jurisdiction.” For the reasaitated in discussing Count I, the Panel finds that
Respondent violated Rule 5.5(a) when he met withpanvided legal advice to Mr. Gillespie.
COUNT lll: RESPONDENT ENGAGED IN PROFESSIONAL MISCONDUCT BY
VIOLATING OR ATTEMPTING TO VIOLATE THE RULES OF PRO FESSIONAL
CONDUCT IN VIOLATION OF RULE 8.4(a).

Rule 8.4(a) provides that it is professional mishat for a lawyer to “violate or attempt to
violate the Rules of Professional Conduct.” Fordgsons stated in our analysis of Count I, the
Panel finds that the ODC proved by clear and cann@ evidence that Respondent violated
Rule 8.4(a).

COUNT IV: RESPONDENT ENGAGED IN PROFESSIONAL MISCONDUCT BY
ENGAGING IN CONDUCT THAT IS PREJUDICIAL TO THE ADMI NISTRATION OF
JUSTICE.

Rule 8.4(d) provides that it is professional mishact for a lawyer to “engage in conduct that is
prejudicial to the administration of justice.” Rbie reasons stated in our analysis of Count I, the
Panel finds that the ODC proved by clear and cann@ evidence that Respondent violated
Rule 8.4(d).

COUNT V: RESPONDENT VIOLATED THE TERMS OF HIS PUBL IC DISCIPLINE

IN VIOLATION OF RULE 7(c) OF THE DELAWARE LAWYERS’' RULES OF
DISCIPLINARY PROCEDURE.

Rule 7(c) of the Delaware Lawyers’ Rules of Disitipty Procedure provides that it shall be
grounds for disciplinary action for a lawyer to Jipate the terms of any [public] disciplinary
[disposition].” For the reasons stated in the Pamscussion of Count I, the Panel finds that

Petitioner proved by clear and convincing evidethe¢ Respondent violated the terms of his

public discipline.
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Analysis of Counts Related to November 5, 2008 Clog

COUNT VI: RESPONDENT FAILED TO PROVIDE COMPETENT
REPRESENTATION TO A CLIENT IN VIOLATION OF RULE 1.1:

The Panel finds that Petitioner failed to provecsar and convincing evidence that Respondent
violated Rule 1.1 in connection with the Novembg2@08 real estate settlement.

COUNT VII: RESPONDENT FAILED TO ACT WITH REASONABLE DILIGENCE IN
VIOLATION OF RULE 1.3:

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent
violated Rule 1.3 in connection with the Novembg2@08 real estate settlement.

COUNT VIII: RESPONDENT ENGAGED IN CONDUCT PREJUDICI AL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE 8.4( d):

The Panel finds that Petitioner proved by clear andvincing evidence that Respondent
violated Rule 8.4(d) in connection with the Novembg2008 real estate settlement.

Rule 1.1 requires that a “lawyer shall provide cetept representation to a client.” Rule
1.3 requires that a “lawyer shall act with reasé@atligence [in] representing a client.” Rule
8.4(d) provides that it is professional miscondfmta lawyer to “engage in conduct that is
prejudicial to the administration of justice.” TI@DC contends that that Mr. Davis violated
each of these rules when he conducted a real egtilement for a client in his law office while
under the influence of alcohol. Respondent adthi#s he was under the influence of alcohol
when he conducted the real estate settlement buegi¢hat he failed to provide competent
representation. Answer, Paragraph 28. He als@déhat he was not diligent in conducting the
settlement and contends that the mere consumptialta@hol, without more, prior to providing
legal services, is noter seviolation of Rule 1.1, Rule 1.3 or Rule 8.4(d).

Neither party submitted any Delaware authority bis tpoint. The ODC relies in its

opening brief upon one decision from Ohiisciplinary Counsel v. Scuryy874 N.E.2d 521,
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524 (Ohio 2007). Although in that case the Ohigpr®me Court stated generally that an
attorney who met with clients while drunk violategties to provide competent representation to
clients and to assist in the administration ofiges{ld. at 524), the facts of that case were more
egregious. For example, the attorney subject soigline admitted that, as a result of his
drunken condition, his judgment was impaired wieeting with criminal defendant clients.
Id. at 523. The defendants were so concerned al®being impaired on three occasions that
they reported him to the court which appointed mwewnselld. Neither the client nor the ODC
contend here that Respondent’s being under theeinfle of alcohol prevented him from
completing the closing without error. And the cti¢rere used Respondent for legal work after
this incident occurred, reflecting that this lajpké not affect her confidence in his capacity to
represent her in other mattéfs. In its reply, Respondent also cited@&lahoma Bar Ass'n v.
Giger, 37 P.3d 856, 861 (Okla. 2001). That case inwblae attorney who attended a hearing
and “exhibited slurred speech, and appeared to rigeruthe influence of some unknown
substanceld.),” which the court found violated Rules 1.1 an8.1Unlike this matter, however,
the attorney’s drunken condition so adversely aff@chis client that the District Attorney
agreed to a second preliminary hearing. It wasnmartely the attorney’s having been under the
influence but rather the attorney’s misconduct amdiing the client’'s defense that led to the
conclusion that the attorney had violated Rulesahd 1.31d.

This is not a case then of a client whose impaitndesie to alcohol prevented him from
exercising appropriate judgment in the carrying oiutegal tasks or duties. But nor is this a
case of an attorney being under the influenceatoutside of the practice of law. Respondent

admitted he was under the influence of alcoholrdua real estate closing. And Respondent

Wiy, 372:21-24
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does not deny that he acted inappropriately in dpeend action with one of the female
participants at the end of the closing. Therefties is not simply a case of an attorney under
the influence of alcohol, without more.

After considering all the facts and circumstandhs, Panel concludes that (i) the ODC
has failed to prove by clear and convincing evigeat violation of Rule 1.1 but that (ii) the
ODC has proved by clear and convincing evidenceokation of Rule 1.3 and Rule 8.4(d)
because an attorney’s “duty to act with reasondlliigence” requires that the attorney treat “all
persons involved in the legal process with courtesy respect.” Rule 1.3, cmt 1. Mr. Davis’s
behavior was neither courteous nor respectfulsolfinding, the Panel relies upon the vividness
of Ms. Serramone’s testimony that “I couldn’t whot that hour to be over. | can remember as
though | am sitting heré** which for the Panel takes this case beyond amnetyoacting
boorishly and raises it to the level of a lack loé respect and courtesy which Rules 1.3 and
8.4(d) require.

COUNTS IX and X Withdrawn from Record by ODC at Start of Hearing
Analysis of Counts Related to September 8, 2008 MmtVehicle Accident

COUNT XI: RESPONDENT COMMITTED A CRIMINAL ACT INVI  OLATION OF
RULE 8.4(b):

The Panel finds thaPetitioner proved by clear and convincing evidetitaet Respondent
violated Rule 8.4(b) by reporting false informatitma law enforcement officer relating ot an
actual offense or incident in violation of Del. C. § 1245.

Rule 8.4(b) provides that a lawyer engages in gsdmal misconduct if he were to
“commit a criminal act that reflects adversely dre tlawyer’'s honesty, trustworthiness, or

fitness as a lawyer in other respects.” The OD@esdghat “Not only did Mr. Davis drive while

under the influence of alcohol, he also had a dugdamhol in the car at the time of the accident,

1211, 369:5-8.
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supraat 22, both of which are criminal acts.See21 Del. C. 8§ 4177 & 4177J*% This
argument fails for lack of a valid premise. Firdte police did not charge Mr. Davis with
violations of either of these statutes. Secondti@ed177(j) appears to require that an offender
ingest alcohol while in the act of operating a matehicle in the presence of, or in the view of,
a police officer. The facts do not support suchogation here.

The evidence also fails to support the ODC’s ch#ngé Respondent fled the scene to go
home and drink so as to prevent an investigatiohigfoehavior. Again, the police did not
charge Respondent with fleeing the scene of andeastieven though they knew that
Respondent consumed alcohol after he arrived ahdmse. He was charged with failure to
report an accident with property damage in excds$500 and driving at an unsafe speed.
Moreover, there is no evidence that when Responigénthe accident scene to go home, he
intended to drink so as obstruct a police invetibga Even accepting the testimony of Mr.
Logan as discussed more fully below, Davis’s aliegkea to drink to prevent the police from
doing a sobriety test occurred only after he wesaaly at home.

What the Panel finds more troubling is the ODC’siteation that Respondent reported
false information to a law enforcement officer a@hg to an actual offense or incident” in
violation of 11Del. C. § 1245. Specifically, the ODC contends that Ragpat now admits that
he consumed alcohol prior to the accidéhbut the investigating officer testified that Davis
denied doing s&" Davis contends that he was not asked this questiohdenies giving this
answer''® The Panel notes that the investigating officegjsort does not include any reference

to Respondent having denied or the investigatifigef having asked whether the Respondent

130DC Opening Brief at 39.
HEX. 2 at 38

15T, 388:5-13.

18Tr, 557:11-15.
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consumed alcohol prior to the accident. For thiofahg reasons we find the officer’s testimony
clear and convincing that he asked and Davis dedretking prior to the accident: 1) the
officer’s report indicates that he suspected alt@las involved in the accideft! 2) the report
noted that there was liquid on the dash and atsligor of an alcoholic beverage from inside the
vehicle, 18 and 3) there was a plastic cup outside the veliolehe ground’® The Panel
therefore concludes that Petitioner proved by chea convincing evidence that Respondent
violated Rule 8.4(b) by reporting false informatitma law enforcement officer relating to an
actual offense or incident in violation of Del. C. § 1245.

COUNT XII: RESPONDENT ENGAGED IN CONDUCT INVOLVING DISHONESTY,
DECEIT AND MISREPRESENTATION IN VIOLATION OF RULE 8 .4(c):

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent
violated Rule 8.4(c) by ingesting alcohol followiagmotor vehicle accident with the intent to
prevent the police from performing an alcohol tiestletermine whether Respondent had been
driving under the influence.

Rule 8.4(c) provides that it is professional mishaet for a lawyer to “engage in conduct
involving dishonesty, fraud, deceit or misrepreagah.” For the reasons set forth in our
discussion of Count XIV and in reliance uponre Melvin 807 A.2d 550, 552-553 (Del. 2002)

(Respondent violates Rule 8.4(c) by concealingastrdying evidence which may have led to a

criminal charge), the Panel finds that petitionas proved by clear and convincing evidence that

WEx. 21 at 174.

181d, at 175.

91d. The Panel finds that the ODC did not prove byrcéed convincing evidence that
Respondent falsely denied that the cup found oaitsid car with residue of wine was his. The
reason for this is the investigating officer’s tesiny that it was possible he asked Davis
whether he would try and tell the officer the cugsmot his and that if Davis said no, he would
interpret that to mean he was being deceptive. Jinggiests either the officer was confused by
the double negative or that he misinterpreted Dawvesponse. Either way, the officer’s
testimony precludes the Panel from finding that@®C met its burden of proving by clear and
convincing evidence that Davis falsely denied thatcup found outside the motor vehicle was
his.
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Respondent violated Rule8.4(c).

COUNT XIll: RESPONDENT ENGAGED IN CONDUCT PREJUDICI AL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE 8.4( d):

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent
violated Rule 8.4(d) by ingesting alcohol followimagmotor vehicle accident with the intent to
prevent the police from performing an alcohol tiestletermine whether Respondent had been
driving under the influence.

Rule 8.4(d) provides that it is professional mishact for a lawyer to “engage in conduct that is
prejudicial to the administration of justice.” Rtie reasons set forth in our discussion of Count
XIV and in reliance upoin re Melvin 807 A.2d 550, 552-553 (Del. 2002) (Respondenttes
Rule 8.4(d) by concealing or destroying evidence&tvimay have led to a criminal charge), the
Panel finds that petitioner has proved by clear@mVincing evidence that Respondent violated

Rule 8.4(d).

COUNT XIV: RESPONDENT KNOWINGLY MADE A FALSE STATEM ENT OF
MATERIAL FACT IN VIOLATION OF RULE 8.1(a):

The Panel finds that Petitioner proved by clear aodvincing evidence that Respondent
violated Rule 8.1(a) in his narrative describing bonduct in the September 18, 2008 motor
vehicle accident.

Rule 8.1(a) provides that a lawyer in connectiath\a disciplinary matter shall
not “knowingly make a false statement of materadtf’ “Knowingly” denotes “actual
knowledge of the fact in question. A person’s kremige may be inferred from the
circumstances.” Rules, 1.0(f).

In connection with his potential Reinstatement, geeslent submitted a
Reinstatement Questionnaif@. The Reinstatement Questionnaire asked whethee sinc

Respondent’s admission to the Bar, he had ever tiesoh charged, warned, arrested or

prosecuted for any crime or rules violation, inahgd any motor vehicle accident or

EX. 3.
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moving violation. Since Respondent checked “Ye&' was asked to provide additional
information for each offense, including a. NatufemMarning or charges against you and
citation to criminal custody; b. Names and addressiecomplaining witnesses, c. A
certified copy of the citation, warning or indictnteand disposition or judgment, d.
Name, court and address of trial judge (if not aoved in information supplied in
response to “c”, and e. Name, organization andessdof law enforcement agency or
authority and prosecutor (if not contained in “djoae). For the September 18, 2008
motor vehicle accident Respondent submitted a tngravhich included the following
statements:

. “At the time of the accident | did not have my cellone with me, so |
walked home.”

. “Originally, | was charged with Unsafe Speed andufa to Report the
Accident, however, upon an explanation of the faet | did not have a
means of communication (i.e. cell phone) with metha time of the
accident and a full explanation of the acciders, ¢harge was reduced to
inattentive driving.”

. “Upon arriving home, | was greeted by the New @a&tbunty Police.”

. “I provided full cooperation with their [the polifeénvestigation of the
crash.”

. “I provided full cooperation to the officers.”

Respondent also reported under section a. thatalsectharged with “inattentive driving”
in violation of 11Del. C 4176(b).

The ODC contends that the first statement -- “A&t time of the accident | did not
have my cell phone with me, so | walked home” -s\fase in that the police report
indicates that Respondent informed the investigatificer that he was distracted by

talking on the cell phone. The Panel finds no radasaloubt the contemporaneous
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writing of the investigating officer in the policeport that Davis “advised he was driving
too fast and was on the cell phone. As a resulbstecontrol of vehicle*** Therefore,

the Panel finds that ODC has met its burden ofipglay clear and convincing evidence
that Davis’s statement to the contrary in the Retesnent questionnaire was false.

The ODC also contends that Respondent obstrucéekhvlestigation of his motor
vehicle accident by intentionally consuming alcoWbile he waited for the police to
arrive, not to calm his nerves as Respondent cdsetdyut rather to prevent the
investigating officers from doing an alcohol te&herefore, the ODC contends that the
statement that upon arriving home he was greetdtépolice is knowingly false
because he knew when he made the statement thatltbe arrived after he had returned
to his home. Also the ODC contends that the statésitbat he fully cooperated with the
police and with the crash investigation are al$sefbecause he deliberately drank
alcohol to prevent the police from conducting asohbl test.

Respondent acknowledges that his statement congeoeing greeted by the
police upon his return home was not completely gateu He concedes that a completely
accurate statement would have been to say “shaiitly arriving home, | was greeted by
the police.”*?* The question then is whether this inaccuratestant was knowing and
material. In part the answer to this question ddpaipon whether the ODC proved by
clear and convincing evidence that Respondent ipgsty frustrated a police
investigation by drinking alcohol after the accitland before the police arrived. The
evidence for this claim is the testimony of Dan &ngnd Donna Marshall. Logan

testified that the day after the accident, Respohdalled him to say that the lawyer in

?1Ex. 21 at 175.
22Tr. 101:21- 102:3.

43



him came out and he popped open a couple of baithene while waiting for the police
to arrive so that the police would not be abledndatude that he had consumed too much
alcohol before the accidetft Donna Marshall testified similarly, adding that told her
he had gotten out of trouble for DUI by drinkingdre the police arrived at his home
and that the police told him that that was a ssizategy:>*

The Panel is mindful that each of these witnesasgghudges against Respondent,
Logan because Davis broke a promise to hire higlitawin-law at Redwood and
Marshall because she felt that Davis was respan$iblher losing her claim for
unemployment benefits when she left Redwood. BeitRanel, having carefully
observed the demeanor of each witness, finds théa credible on this point, in part
because each independently corroborated similearsents from Davis and each had a
trusting relationship with Davis at the time thatstents were made. So the question is
whether an attorney who consumes alcohol afteralseshrlier ingested alcohol and then
had a motor vehicle accident intending to preclingepolice from administering an
alcohol test knowingly obstructs a police invediiga If so, the timing of when the
police arrived at his home becomes material as th@eaccuracy of the statement that
Respondent cooperated with the police investigation

As a preliminary matter, the Panel notes that Redgiot did cooperate with
police in the sense of responding to question®atehand at the scene of the accident.
There is no contention that Davis was hostile ocgdtening or unwilling to answer
guestions. The Panel also observes that Respowdsmipen with the police that he had

consumed alcohol while he was at home and aftead¢helent. In that sense he

12Tr. 410:4 — 411:16.
?4Tr. 160:3 — 14,
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cooperated fully with the officers. But Davis alsrtified in the Reinstatement
Questionnaire that he cooperated fuligh the investigation However, the investigating
officer testified that he was unable to administeralcohol test based on Respondent’s
stating that he had been drinking after the actidémen he returned honi& Based on

the testimony of Logan and Marshall, the Panel kates that the statements in
Respondent’s narrative on the Reinstatement Questice that “Upon arriving home, |
was greeted by the New Castle County Police.” dmuidvided full cooperation with

their [the police] investigation of the crash.” wéknowingly false statements of

material fact” in violation of Rule 8.1(a).

COUNT XV: RESPONDENT FAILED TO DISCLOSE A FACT NECE SSARY TO
CORRECT A MISAPPREHENSION KNOWN TO HAVE ARISEN IN V IOLATION OF
RULE 8.1(b)

Rule 8.1(b) provides that a lawyer in connectiothvai disciplinary matter shall not “fail
to disclose a fact necessary to correct a misappsebin known by the person to have arisen in
the matter.” The ODC does not allege a “misapprsio& known to have arisen.” Instead, in its
proposed conclusion of law for this count, it reatssthat Respondent knowingly made false
statements of material fact, allegations whichRheel found that it proved® At the time
Respondent completed his Reinstatement Questi@maiwever, which is the factual predicate
for this count, there was no misapprehension knmarave arisen in a disciplinary proceeding.
The Panel therefore finds that this Rule does pplyato the facts alleged by the ODC.
Analysis of Counts Related to the July 19, 2009 LusnPond Incident

COUNT XVI: RESPONDENT ENGAGED IN A CRIMINAL ACT IN  VIOLATION OF
RULE 8.4(b):

1257, 381:6-14; 382:13-20.
126S5ee0ODC Opening Brief at 62.
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The Panel finds that Petitioner has proven by cheat convincing evidence a third alcohol-
related offense in ten months that resulted in ethécal and two criminal violations. While

none of these individually would suffice to const# a violation of Rule 8.4(b), the Panel finds
that Respondent’s use of alcohol resulted in conthat reflects indifference to legal obligation
in a concentrated time period.

COUNT XVII: RESPONDENT ENGAGED IN CONDUCT PREJUDICI AL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE 8.4( d):

The Panel finds that Petitioner has not provedlegrand convincing evidence that Respondent
violated Rule 8.4(d) in connection with the July 2009 Lums Ponds incident.

COUNT XVIIl: RESPONDENT FAILED TO DISCLOSE A FACT N ECESSARY TO
CORRECT A MISAPPREHENSION KNOWN TO HAVE ARISEN IN V IOLATION OF
RULE 8.1(b):

The Panel finds that Petitioner failed to provedmar and convincing evidence a violation of
Rule 8.1(b) in connection with the Lums Pond inaide

The evidence shows that Respondent pled guiltybdigintoxication and indecent exposure
and attached to his Reinstatement Questionnaireitdtéon he received which describes his
misconduct as a “Conduct Violation” and an “Alcohdblation”. The ODC argues that because
Respondent pled guilty to public intoxication andacent exposure, he ha$ortiori violated
Rules 8.4(b) and 8.4(d). Rule 8.4(b) provides ¢hiawyer engages in professional misconduct
if he were to “commit a criminal act that refleaidversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer in othepeets.” Rule 8.4(d) provides that it is
professional misconduct for a lawyer to “engagednduct that is prejudicial to the
administration of justice.” As to the latter, tRanel finds that the ODC did not prove with clear
and convincing evidence that Respondent violatdd Bi4(d) because he was intoxicated on
public property and inadvertently exposed himsélilezchanging from his bathing suit in a
parking lot. This event does not reflect well oesRondent’s judgment but the behavior is not
the type of moral turpitude for which Responderdudtl be professionally answerable. The

absence of legal authority supporting a violatibRole 8.4(d) coupled with one respected
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commentator’'s admonition that “subsection (d) mitbe specter of a disciplinary authority
creating new offenses by common law” informs thed?a judgment not to find a violation of
Rule 8.4(d) on the facts present8eeG. Hazard and W. HodeBhe Law of Lawyering Section
65.6 at 65-15 (2009 Supplement).

Similarly, the Panel concludes that the ODC hdsdao prove by clear and convincing
evidence that Respondent has violated Rule 8.t(bisinarrative and other disclosures in the
Reinstatement Questionnaire. The Panel doesmbitfmaterial that Respondent stated that he
was with his “family” when he was with his son adoand not his entire family. Nor does the
Panel find materially misleading Respondent’s statet that someone inadvertently viewed him
while he was disrobing and complained to a DNRE@®f. The evidence reflects that one
person from the family who complained contactedpiek officer. And the citation that
Respondent submitted with his Questionnaire refld#wt two adults and one juvenile had
viewed him while he was disrobed. Finally, whilehis narrative Respondent did not state that
he had pled guilty to public intoxication and leveds, the citation he attached to his
Reinstatement Questionnaire reflected that he gty to those charges. As noted above, the
citation reflects that the DNREC officer chargethiwith what the DNREC officer titled as a
“Conduct” and an “Alcohol” violation. Therefore,étPanel concludes that Petitioner has failed
to prove by clear and convincing evidence a viotatf Rule 8.1(b) in connection with
Respondent’s account of the Lums Pond incident.

Were this not the third incident involving alcololten months, two of which resulted in
criminal charges and one of which we have founklatee resulted in a violation of Rule 1.3, the
Panel would also find that the ODC had not proaetblation of Rule 8.4(b). However, the

commentary to Rule 8.4 states that “A pattern péeged offenses, even ones of minor
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significance when considered separately, can ingicaifference to legal obligation.” In this
case, the Panel observes three instances of aloelat#d violations which have led to ethical
and criminal violations within a ten-month period.his pattern of alcohol-related violations in a
short time leads the Panel to find that this inctdeshen added to the violations noted above,
suffice to reflect adversely on the Respondentrgefis as a lawyer in violation of Rule 8.4(b).

CONCLUSION

Based on the above findings of violations of RUl&}s 3.4(c), 5.5(a), 8.1(a), 8.4(a),
8.4(b), 8.4(c), 8.4(d), and Rule 7(c) of the Deleavaawyers’ Rules of Disciplinary Procedure,
the Panel will schedule a sanctions hearing ag#nkest convenience of the parties and the
Panel.

By: /s/ Lewis H. Lazarus

Lewis H. Lazarus, Esq.
Panel Chair

By: /s/ Robert K. Beste, Jr.
Robert K. Beste, Jr., Esq.

By:  /s/ John Stafford
Mr. John Stafford

Dated: October 7, 2011
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APPENDIX II

BOARD ON PROFESSIONAL RESPONSIBILITY
OF THE
SUPREME COURT OF THE STATE OF DELAWARE

In the Matter of a )
Member of the Bar of )
the Supreme Court of )
Delaware: ) ODC File No. 2010-0404-B,
)
MICHAEL R. DAVIS , )
Respondent. )

SANCTIONS RECOMMENDATION

Following issuance of a report dated October 7,12 which the Panel proposed
findings of fact and conclusions of law and recomdeal that the Supreme Court find that
Respondent violated Rules 1.3, 3.4(c), 5.5(a) 83,B.4(a), 8.4(b), 8.4(c), and 8.4(d) of The
Delaware Lawyers Rules of Professional Conduct,Rulé 7(c) of the Delaware Lawyers’

Rules of Disciplinary Procedure (“October 7, 201dpBrt”), the Panel conducted a sanctions
hearing on November 15, 2011 (“Sanctions HearingAL the Sanctions Hearing the Office of
Disciplinary Counsel (“ODC") offered no withesseRespondent testified on his own behalf and
also proffered the testimony of one character wggndhomas Conaty, Esq., and Carol
Waldhauser of the Lawyers Assistance Program. edfiar, on December 16, 2011, counsel for
the parties submitted briefs reflecting their cmithg positions on the appropriate sanctions.
This is the Panel’s sanctions recommendation.tit@®reasons stated below, the Panel

recommends that Respondent be disbarred.
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l. The Applicable Standard
The Delaware Supreme Court has set forth the gdakse disciplinary system and the
applicable standard:

The objectives of the lawyer disciplinary systera & protect the
public, to protect the administration of justicey preserve
confidence in the legal profession, and to deteemolawyers from
similar misconduct. To further these objectives @aoadpromote
consistency and predictability in the imposition disciplinary
sanctions, the Court looks to the ABA Standards Ifoposing
Lawyer Sanctions as a model for determining ther@ppmate
discipline warranted under the circumstances ohemse. The
ABA framework consists of four key factors to bensmlered by
the Court: (a) the ethical duty violated; (b) tlhevyer's mental
state; (c) the extent of the actual or potentigiryncaused by the
lawyer's misconduct; and (d) aggravating and ntitiggfactors.

In Re Bailey821 A.2d 851, 866 (Del. 2003). The Delaware 8o Court also has emphasized
that the purpose of the rules is not to punish &ayn Re Reardon759 A. 2d 568, 575 (Del.
2000), citingln Re Bengger54 A.2d 871, 879 (Del. 2000).

Il. Application of the Standard

A. Ethical Duties Violated

The Panel recommended that the Supreme CourtHatd t
1. Respondent knowingly violated Rule 3.4(c) of thdabare

Lawyers Rules of Professional Conduct by knowirdisobeying a Suspension Order by (a)
meeting with a former client to provide legal aayi¢h) discussing legal services and fees with a
potential client which led her to believe that fesidential services company could provide legal
services; and (c) using his former law firm emadilgess in communications with the public at
least six weeks after the suspension order; andlbaforementioned misconduct also violated
Rules 8.4(a) (violate or attempt to violate thedgland 8.4(d) (conduct prejudicial to the

administration of justice) and Rule 7 of the Delasvaawyers’ Rules of Disciplinary Procedure
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(“Procedural Rules”) (disciplinary action appropedor violation of the Procedural Rules);

2. Respondent knowingly violated Rule 5.5(a) by praeg law in
violation of the legal profession in that jurisdiet when he met with a former client to provide
legal advice;

3. Respondent violated Rules 1.3 and 8.4(d) by failmgct with
reasonable diligence and engaging in conduct pialdo the administration of justice when he
conducted a real estate settlement on Novemb&(& &hile under the influence of alcohol,

4. Respondent violated Rules 8.4(b) in reporting faiéermation to
a law enforcement officer regarding whether he oored alcohol before a September 18, 2008
auto accident;

5. Respondent violated Rule 8.4(c) by engaging in aohohvolving
dishonesty, fraud, deceit or misrepresentationvamidted Rule 8.4(d) by engaging in conduct
prejudicial to the administration of justice whesm¢onsumed alcohol with the intent to prevent
the police from performing an alcohol test to akarwhether he was driving under the
influence of alcohol at the time of the auto acnigle

6. Respondent knowingly made a false statement ofrrabtact in
violation of Rule 8.1(a) when he misstated thelwimstances of the September 18, 2008 accident
and his cooperation with the police investigatiand

7. Respondent’s alcohol-related violation on July2®09 reflected
an indifference to legal obligation in violation Rtile 8.4(b) when considered in light of his
two alcohol-related violations within the prior fritonths.

The Panel’'s recommended findings reflect violatiohduties owed to clients,

the public, the legal system and the professiospBredent violated his duties to clients, the
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legal system and profession when he handled @sedtit while under the influence of alcohol
and when he met with Mr. Gillespie for the purposeendering legal advice while suspended.
He violated duties owed the public, legal systewh thie legal profession when he did not
honestly respond to a police officer’'s questiorardgng his drinking prior to an accident, when
he misstated on his Reinstatement Questionnaireittiamstances of the accident and his
cooperation with police, when he acted deliberatelgrevent the police from performing a
sobriety test?” and when he committed another legal violation ehifder the influence of
alcohol in a public park. These are all acts cfaonduct that reflect a failure to maintain
standards of personal integrity upon which the comity relies. Finally, he violated duties
owed the public, the legal system and the professizen he mistakenly advised a potential
client of Redwood’s capacity to provide legal seed and failed to eliminate email references to
his former firm in communications by his office tvithe public six weeks after he was
suspended in violation of the Suspension Order.

2. The Lawyer’'s Mental State

The ODC proved by clear and convincing evidenceRespondent acted
knowingly in (a) meeting with a former client tooprde legal advice; (b) discussing legal
services and fees with a potential client whichHedto believe that his residential services
company could provide legal services; (c) usingdimer law firm email address in
communications with the public at least six wedksrahe suspension order; (d) in making a
false statement to a law enforcement officer reigardhether he consumed alcohol before the
September 18, 2008 auto accident and (e) in makiiatse statement of material fact when he

misstated the circumstances of the September 08 &€cident and his cooperation with the

127 The Panel notes that it is an unusual case whe®EC will be able to prove by clear and convincévifence
that an attorney consumed alcohol with the intentimpreclude police from conducting a sobriety.té$ere, that is
what Respondent admitted to two trusted friendsctiéagues contemporaneously with the incident.
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police investigation. It proved he acted intendiliynin consuming alcohol to prevent the police
from performing an alcohol test to ascertain whetleewas driving under the influence of
alcohol at the time of the September 18, 2008 actident. His state of mind regarding the
performance of the real estate settlement whileutite influence and the conduct at Lums
Pond reflects negligence.

3. The extent of the actual or potential injury

The ODC did not prove that the conduct of Responhtesulted in any actual
harm to any client. Indeed, with the exception efeting with Mr. Gillespie to provide legal
services, and his performance of a real estatiesait while under the influence, his
misconduct did not directly involve any clientés to the former, he arranged for another
attorney to actually handle the litigation procegdat issue and the record reflects that the real
estate settlement was completed without error. &fbeg, the record reflects no actual injury to
any clients. Nonetheless, there was potential ¢arad injury due to his conduct of a settlement
while under the influence of alcohol.

The harm to the public, the legal system and tbéepsion is more serious. The
misstatements to law enforcement and intentionadlgot to frustrate a police investigation, and
attempt to deceive the ODC, the Board and the $upi@ourt in his Reinstatement
Questionnaire reflect a failure to maintain staddaf personal integrity upon which the
community relies. As the Supreme Court has reaaghione of an attorney’s fundamental
duties is “to abide by the law and to maintaingtendards of personal integrity and honesty
upon which the community reliedri re Howard 765 A.2d 39, 44-45 (Del. 2000).

4. Appropriate Sanction

“Severe sanctions should be imposed on lawyerswvidiate the terms of prior
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disciplinary orders.” ABA Standards for Imposingwyger Sanctions (“ABA Standards”) 8.0.
Standard 8.1 provides that

Disbarment is generally appropriate when a lawyer:

a. intentionally or knowingly violates the terms opaor disciplinary order and such
violation causes injury or potential injury to @eclt, the public, the legal system, or
the profession; or

b. has been suspended for the same or similar miscgrahd intentionally or
knowingly engages in further acts of misconduct taase injury or potential injury
to a client, the public, the legal system, or thefgssion.

Respondent contends that Standard 8.0 is inapf@itezause absent mitigating
circumstances, suspension is generally appropsibéze a lawyer has been reprimanded for the
same or similar misconduct and engages in furtin@ies acts of misconduct that cause injury or
potential injury to a client, the public, the leggistem or the profession. (ABA Standard 8.2)
Respondent contends that the Panel made no fitldatdRespondent was reprimanded for the
same or similar misconduct and then engaged isdhee or similar conduct thereafter. He
argues that the terms and conditions of the Suspe@yder were not directly related to the
misconduct that led to the suspension.

That argument depends on how one views “similas attisconduct”. The prior
suspension was for false notarizations and misseptation for personal gain. The Supreme
Court found the Respondent’s conduct to be “und#yniknowing” and was deceptive, if not
criminal.” In re Michael R. DavisNo. 301, 2008 at 9 (Del. 2009 €r Curian). The Panel’s
October 7 Report recommends that the Supreme @odrthat Respondent misrepresented that
he had not been drinking in response to a quegtoom the officer investigating his auto

accident, acted intentionally to frustrate the stigation by preventing a sobriety test, and then

misrepresented the facts and circumstances attetaddrat incident in his Reinstatement
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Questionnaire. While the current recommended figaif misconduct did not involve a real
estate transfer, it did involve additional actsro$representation to public officials and
institutions. In view of the auto accident havirggorred prior to the initial suspension, the Panel
notes that it is only the misrepresentation inRleenstatement Questionnaire that constitutes a
further act of similar misconduct. At the same tine record reflects a continuing pattern of
misrepresentation for a personal benefit. Fortbason the Panel believes that in
misrepresenting the circumstances of his Septefe2008 auto accident in connection with
his Reinstatement Questionnaire, the Respondentikgly engaged in a further act of
misconduct that caused injury or potential injuwythie profession. Moreover, the Panel also
recommended in its October 7, 2011 Report thaStiigeme Court find that Respondent
knowingly violated the terms of his Suspension @tdeon one occasion meeting with a client
to provide legal services, by failing to take apprate steps to extinguish email references to his
former firm in communications with the public aast six weeks after the issuance of the
Suspension Order and by misrepresenting to a pakehéent that his new real estate services
firm could provide legal services in connectionhwét real estate transaction. This constitutes a
knowing violation of the terms of a prior discipiry order which created the risk of potential
injury to a client, and injury to the public, arftetprofession.
Section 5.1 is also relevant. That provides agvast

5.1 Failure to Maintain Personal Integrity

Absent aggravating or mitigating circumstancegrugpplication of the factors set out in
Standard 3.0, the following sanctions are geneggllyropriate in cases involving commission of
a criminal act that reflects adversely on the lavgyBonesty, trustworthiness, or fithess as a

lawyer in other respects, or in cases with conduailving dishonesty, fraud, deceit, or
misrepresentation:
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5.11 Disbarment is generally appropriate when:

a. alawyer engages in serious criminal conduct asszog element of which
includes intentional interference with the admir@igon of justice, false
swearing, misrepresentation, fraud, extortion, ppsapriation or theft, or the
sale, distribution or importation of controlled stdnces; or the intentional
killing of another; or an attempt conspiracy onatdtion of another to
commit any of these offenses; or

b. alawyer engages in any other intentional conduatlving dishonesty, fraud,
deceit, or misrepresentation that seriously anciesdly reflects on the
lawyer’s fitness to practice.

5.12 Suspension is generally appropriate when gdaknowingly engages in criminal
conduct which does not contain the elements list&tandard 5.11 and that
seriously adversely reflects on the lawyer’s fig&s practice.

Respondent argues that because the misconducted@utside Mr. Davis’s
practice of law and in fact occurred during hisparsion:?® such conduct does not meet the
standard of seriously and adversely reflecting isrfitness to practice law. The Panel cannot
agree. Section 5.11(b) provides that disbarmenergdly is appropriate when a lawyer engages
in “intentional conduct involving dishonesty, fraudkceit, or misrepresentation that seriously
and adversely reflects on the lawyer’s fitnessrexpce.” The Panel’s findings reflect
intentional conduct involving dishonesty, misrem@stion and deceit in connection with a
criminal investigation and his potential reinstagainto the Bar.

Respondent also argues that Section 5.13 providesbre apt sanction. That
section provides that a reprimand is generally ayppate when a lawyer knowingly engages in
any other conduct that involves dishonesty, fralatdeit or misrepresentation and that adversely
reflects on the lawyer’s fitness to practice ladowever, the Commentary to the ABA

Standards for Section 5.13 notes that “There avesfuations not involving fraud or dishonesty

which are sufficiently related to the practice aivito subject a lawyer to discipline.” As noted,

128 |n fact the September 18, 2008 accident pre-daiteduspension. It is only the false account ofciheumstances
of that incident and the investigation that occdrdering his suspension.
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the Panel’'s recommended findings do involve disktné\nd because the Panel’s findings
reflect a pattern of repeated offenses regardisigaiesty — the conduct underlying the original
suspension, the false statement to a police officarcriminal investigation, and the dishonesty
in the Reinstatement Questionnaire, the Panel fmajgplicable Section 5.13 and its
commentary.

Accordingly, before considering the aggravating emtigating factors, the Panel
recommends that the violation of a prior suspensraer grounded in misrepresentation and
deceit by engaging in at least one further act isf@presentation and deceit, the proof of other
previously unknown acts of misrepresentation arwkitién connection with the September 18,
2008 auto accident, and the knowing violation ef 8uspension Order by meeting on one
occasion with a client to provide legal advice clatively warrant the most serious sanction of
disbarment. The additional ethical violation imnection with the real estate settlement prior to
the suspension and two criminal acts cumulativellect an indifference to legal obligation
which further supports the sanction. The Paned tancludes that the appropriate sanction here
is disbarment, subject to the aggravating and atitig factors.

Aggravating and Mitigating Factors

Section 9.21 of the ABA Standards defines aggragdtctors as “any considerations, or
factors that may justify an increase in the degifediscipline to be imposed.” Section 9.22 lists
the following factors which may be considered igrayation:

(@) prior discipline offenses;

(b) dishonest or selfish motive;

(c) a pattern of misconduct;

(d) multiple offenses;

(e) bad faith obstruction of the disciplinary proceepby intentionally failing
to comply with the rules or orders of the discipliy agency;

(H submission of false evidence, false statementsthar deceptive practices
during the disciplinary process;
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(g) refusal to acknowledge wrongful nature of conduct;

(h) vulnerability of victim;

(i) substantial experience in the practice of law;

() indifference to making restitution.

The parties agree that the aggravating factorsidec(a) prior disciplinary
offenses; (c) pattern of misconduct; (d) multipteenses; (f) submission of false evidence, false
statements, or other deceptive practices duringligeplinary process; and (i) substantial
experience in the practice of law. The ODC consethat additional aggravating factors are a
pattern of misconduct, bad faith obstruction of dieeiplinary proceeding by intentionally
failing to comply with rules or orders of the diglinary process, and refusal to acknowledge the
wrongful nature of his conduct. The Panel agreasRespondent’s misconduct does reflect a
pattern of dishonesty and misrepresentation arglttiat is an additional aggravating factor. The
Panel does not agree that the ODC proved a bdddhastruction of the disciplinary proceeding
by intentionally failing to comply with rules oraers of the disciplinary process or that
Respondent failed to acknowledge the wrongful matiithis conduct. The Panel believes that at
the Sanctions Hearing the Respondent did acknowldagywrongful nature of his conduct.

Mitigation or mitigating circumstances are anysiderations or factors that
justify a reduction in the degree of disciplinebimposed. Section 9.32 of the ABA Standards
lists the following factors which may be considenmednitigation:

(a) absence of a prior disciplinary record,;

(b) absence of a dishonest or selfish motive;

(c) personal or emotional problems;

(d) timely good faith effort to make restitution orrectify consequences of

misconduct;

(e) full and free disclosure to disciplinary board ooperative attitude toward

proceedings;

(H inexperience in the practice of law;

(g) character or reputation;

(h) physical or mental disability or impairment;
(i) delay in disciplinary proceedings;
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() interim rehabilitation;

(k) imposition of other penalties or sanctions;

() remorse;

(m)remoteness of prior offenses.

Respondent argues that the Panel should consiaeitigating factors: (c)
personal and emotional problems to which he testifit the Sanctions Hearing; (g) character
and reputation based on the testimony of Thomast@pksq.; (h) physical or mental disability
or impairment as supported by the testimony of Cafaldhauser at the Sanctions Hearing; (j)
interim rehabilitation as supported by the testignohCarol Waldhauser; and (l) remorse as
expressed by Respondent at the Sanctions HeatregODC contends that the mitigating factors
have no application or should be given little weighd that in any event the aggravating factors
outweigh the mitigating factors.

As a preliminary point, the Panel does not congudigssical or mental disability
or impairment based on Ms. Waldhauser’s testimoryeta mitigating factor because she had no
contact with Respondent during the time of theatiohs. Further, she testified at the Sanctions
Hearing that she offered no opinion as to whethespg&ndent’s depression or alcohol abuse was
a causal factor in any of the conduct as to whiehRanel recommends the Supreme Court find
constitutes ethical violations. A recent amendnterthe commentary on mitigation in the ABA
Standards provides that “direct causation betwkerisability or chemical dependency and the
offense must be established.” As Respondent askswvih consider this factor based solely on the
testimony of Carol Waldhauser, her testimony thatlsad no opinion as to whether
Respondent’s depression or alcoholism were causaiyed to the misconduct, precludes us
from considering this factor in mitigation. Therl@adoes consider as mitigating factors the

personal and emotional problems as to which Resurtdstified, in particular, his emotional

reaction to his father’s illness and death anddypsitation as a reliable and capable real estate
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attorney as to which Mr. Conaty testified. Thigdatestimony only marginally mitigates the
dishonesty which is at the core of the miscondudsaie. Finally, the Panel does consider as
mitigating factors the remorse expressed by Resgurat the Sanctions Hearing (Sanctions
Hearing Transcript at 26-28) and the attemptslabgitation with Carol Waldhauser.

In the aggregate the Panel finds that the aggrayé#tictors outweigh the
mitigating factors and therefore those factors dbcause the Panel to modify its sanctions
recommendation of disbarment.

Discussion of Case Law

The most apt case law is that addressing attonvbgsknowingly violate a
suspension ordefr(re Tonwe 929 A.2d 774 (Del. 2007)); whose misconduct iresla pattern
of dishonestylf re Clyne 581 A.2d 1118 (Del. 1990)); and whose violatians numerous such
that they reflect indifference to legal obligatiolm Tonwe the Delaware Supreme Court
recognized that the “ * most common case’ “ folbdisnent is “ * one where a lawyer has been
suspended but, nevertheless practices law’ ard twhen the record establishes a lawyer’s
willingness to violate the terms of his suspensiaier, disbarment is appropriate as a
prophylactic measure to prevent further miscondutd. at 780, quoting ABA Standard 8.0,
Commentary) (internal citation and quotations ogadi}t InClynethe Supreme Court accepted
the Board'’s finding that the respondent’s alcomoldid not excuse his conduct because of the
“involved pattern of the Respondent’s misrepredenta, their persistence and the Respondent’s
resourcefulness in that regartd’ at 1123. Clyne’s misrepresentations included
misrepresentation to a court and the submissidale¢ documents to support those false
statements which did not occur here. But Responuenat was suspended for false notarizations

in real estate transactions for his own financahgnd then while suspended made
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misrepresentations as to the facts and circumssasfcan automobile accident in his
Reinstatement Questionnaire to mask a crime oflyona police officer and the equivalent of
the destruction of evidence by drinking with theemt of avoiding a sobriety test. As@tyne

this conduct reflects an “abandonment of the furelaad concept of candor that is essential to
the continued practice of lawid. at 1126. See alsdMatter of Melvin 807 A.2d 550, 555
(Del.002) (knowing violation of a court order aneliderate document destruction are “flagrant
violations of [an attorney’s] professional dutieghe legal system and reflect a lack of respect
for his position as an officer of the Court.”) Wéthe Court ilMelvin suspended the attorney
for 18 months, the attorney there had no discipyimacord, did not violate a prior suspension
order, did not have multiple violations and did potsent a pattern of deceitful and dishonest
conduct.

In making its recommendations for the ultimate sancof disbarment, the Panel has
attempted to follow the specific directives of thdourt in Tonwe Clyne and Melvin.
Nonetheless, the Panel acknowledges that the gpdaifts of this case are not squarely
addressed by the factual circumstances of thosscas

For example, inClyng the Court confronted multiple and substantial enat
misrepresentations in open court to the SupremertCand material misrepresentations
regarding case actions which could be characteasaabothing less than bold-faced lying to the
Court. Additional violations involved neglect dient matters, as well as failure to cooperate
with the Office of Disciplinary Counsel. Ifionwe,a Pennsylvania attorney (not licensed in
Delaware) opened a practice in Delaware out ofHmene. When confronted by the ODC, a
Cease-and-Desist Order was entered into prohibttiegattorney from practicing in Delaware.

Thereafter, in 1991, the attorney was convictedridfing a Federal Immigration official and
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served 37 months in prison. As a result, the étpmvas disbarred in Pennsylvania, as well as in
Ohio and the District of Columbia, where she alsasvbarred. Although the attorney was
reinstated in Pennsylvania in 2002, between 20032896 the attorney represented in excess of
100 Delaware residents in Delaware matters in clgzation of the Cease-and-Desist Order,
clearly a gross series of intentional violatiorts, §omeone not admitted to practice in Delaware
in the first place.

The Melvin decision involved an 18-month retroactive suspmemanvolving charges of
felonies and misdemeanors and an ultimate pleavto misdemeanors, for contempt of a
Protection from Abuse Order, and hindering proseaulby concealing or destroying evidence,
in this instance, his wife’s journals.

In Re Benge783 A.2d 1279 (Del. 2001), cited by ODC, invohas attorney who was
disbarred based on the respondent’s having nedlecteerous cases, improper conduct, failure
to follow Court Rules, acting in conflict of thetamest of his client — all on top of a prior prigat
admonition and probation, additional disciplinarpgeedings while on probation, resulting in a
public reprimand and two years of probation, argba one year suspension for numerous
additional and similar violations.

In Re Kingsley950 A.2d 659 (Del. 2008), involves a Pennsylvaittarney practicing in
Delaware, and improperly holding himself out aselaware attorney, systemic and continuing
legal presence in Delaware, and the violation pfiar Cease-and-Desist Order.

The Panel considered the Respondent’s argumenththaiolations found here are not
of the same nature and extent of the conduct destin the disbarment cases referenced above.
The Panel believes that Respondent made signifeféots to avoid the practice of law, but

made a misstep with respect to the Gillespie mgetive e-mail with an attorney reference, and
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the misstatement to a potential client that his nempany could provide legal services. The
November 8, 2008 settlement showed poor judgmeamdiua knowing and intentional
consumption of alcohol with the knowledge that #@lement was upcoming. The 2008 auto
accident, and Lums Pond incident did not affeaatly the practice of law, but certainly
reflected poor judgment and an alcohol problemwwild not normally constitute actions
resulting in disbarment. On the other hand, ndrteeoprior case law involved an attorney
suspended for misrepresentations for personalwgamthen, while suspended, violated the
suspension order and also intentionally misstdteddcts and circumstances of a criminal
violation arising from an auto accident while apptyfor reinstatement.

In essence, it is clear that Respondent needsanelpleserves significant sanctions. The
Panel understands, however, that the Supreme Gaungjstent with the ABA Standards, “takes
very seriously a lawyer’'s fundamental duty to fospeiblic confidence in our Bar and to
maintain the integrity of the legal profession.lafvyer must abide by the law and maintain the
standards of personal integrity and honesty upoitiwthe public relies and which reflect on
every member of the legal professiorldward 765 A.2d a 46. Respondent before and during
suspension violated those standards in what evespdRdent concedes was a pattern of
misconduct. Accordingly, while the facts underlyimyior disbarment decisions involved
conduct more directly related to the practice ofv,laand sometimes more egregious
circumstances, the Panel concludes that a sancfialisbarment is supported by the relevant

case law.
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For the reasons stated, the Panel recommendh&h&upreme Court disbar

Respondent and order that he pay the costs gbtbceeding.

By: /s/ Lewis H. Lazarus
Lewis H. Lazarus
Panel Chair

By: /s/ Robert K. Beste, Jr.
Robert K. Beste, Jr., Esq.

By:  /s/ John Stafford
Mr. John Stafford
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