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STEELE, Chief Justice:



Police arrested Dechanta Knox on August 5, 2008 dradged her with
three counts of issuing a bad check greater tha®081 After a jury convicted
Knox of all offenses, the trial judge learned tlator No. 8 was a victim in a
pending criminal trial being prosecuted by the sddeputy Attorney General.
Without examining the juror in court, the trial gel denied Knox’s motion for a
new trial. When a juror serving on a criminal ltiean alleged victim of a crime
and is contemporaneously represented by the Agofbeneral’s office in the
prosecution of the alleged perpetrator of the cragainst the juror “victim,” a
mere inquiry by deposition into whether the juryetanthe prosecutor or anyone in
his office insufficiently probes the ability of thguror/victim” to render a fair and
objective verdict as a matter of law. Therefore,reverse and remand.

l. FACTUAL AND PROCEDURAL BACKGROUND

On September 2, 2008, a grand jury indicted Deehnbx on three counts
of issuing a bad check greater than $1,000. Jelscson for the trial began on
March 17, 2009. Duringoir dire, the trial judge directed the following question
to the potential jurors: “The State is represerigdKevin M. Carroll, a Deputy
Attorney General, and the defendant is represebye®aymond D. Armstrong.

Do you know the attorneys in this case or any o#ttrney or employee in the



office of the Attorney General or the defense ceif?is None of the potential
jurors, including Juror No. 8, responded positively

The trial judge did not ask whether any of the vemnembers were victims
of a crime, and the parties did not uncover Juror s status as an alleged victim
in a pending criminal trial duringoir dire. As a result, the judge seated Juror No.
8. On March 18, 2009 the jury convicted Knox dfthlee charges. Five days
after Knox’s convictions, Deputy Attorney Generalrll spoke with Juror No. 8
to discuss the juror’'s pending criminal trial. Wihbey met face to face on March
25, 2009, Carroll realized that the victim had bese of the jurors irkKnox.
Carroll immediately notified the judge of his costien with the juror and
withdrew from the pending case.

Further investigation revealed that Nickolas DawkiicMillian robbed
Juror No. 8 in 2008. Soon after the incident, Bepartment of Justice Victim
Services Unit sent Juror No. 8 a letter, and theddenent assigned Deputy
Attorney General Kevin Carroll to the case. Aftase review, the court scheduled
the Sate v. Dawkins-McMillian trial for March 31, 2009—only 14 days after the
Knox trial.

On April 6, 2009, Knox filed a motion for a newdlrion the ground that
Juror No. 8 was a victim in a pending case beirgggeuted by the same Deputy

Attorney General who prosecuted her. Rather thaestipning the juror herself,



the trial judge ordered both defense counsel apdStiate to take Juror No. 8's
deposition. The deposition covered whether Jumr8\knew the attorney general
or anyone in his office but not whether he wasuificed by his experience as a
victim of a crime. For reasons unclear in the rdcone-and-a-half years after the
conviction, the trial judge denied Knox’s motion Bonew trial. Knox appealed.
[1.  ANALYSIS

Knox contends that the trial judge erred by failieggrant a motion for a
new trial after discovering that Juror No. 8 wasaim in a pending criminal case
and by failing to conduct a sufficient post triaguiry. The integrity of the judicial
process can be adversely affected when a juroedeat a criminal case is on
notice and therefore conscious that the Attorneyeea’s Office will represent his
interests in a pending trial.Here, we are concerned with juror bias and whethe
the trial judge performed a sufficient inquiry chgivoir dire and after the trial to
determine the impartiality and fairness of Juror Blo
A. Asavictimin apending criminal case, Juror No. 8 was biased.

Customarily we would review a trial judge’s detemation that a juror can
fairly and objectively render a verdict for abuded@cretion. Trial judges have

discretion to make credibility determinations, ke exercise of this discretion is

11t is of little moment that the juror may not Hel@to recognize a particular deputy attorney
general by name.



limited by the essential demands of fairn€ssWhen the trial judge fails to
conduct a sufficient inquiry into juror bias, thepallate court may be required to
evaluate independently the fairness and impastiait the juror. In this case,
judicial inquiry for juror bias was limited to a plesition taken outside the presence
of the trial judge. Therefore, the trial judge leswed the opportunity to evaluate
the juror's demeanor and credibility, a crucialneémt in the determination of
impartiality®> To our knowledge, a decision to inquire into jubas solely by
deposition is without precedent and should not bagmain. In effect, the unique
circumstances of this case suggest that our induame can be analogized to
summary judgment scrutiny, and therefore we revidhve trial judge’s
determination of the juror’s objectivitye novo.

Knox argues that Juror No. 8's bias originated frbim experience as an
alleged robbery victim. When a victim seeks juestfor the crimes committed
against him, the victim’s interests align with thi#orney General’s interests. The
victim has a personal appreciation for the rol@misecutors in bringing justice to
criminals. The Department of Justice’s focus omsping cases for “victims”
through “victims’ services” reinforces the identdtion of “victims” with the

Attorney General. It would be irrational to ignatee influence of the pending

2 Hughes v. State, 490 A.2d 1034, 1041 (Del. 1985).

3 Dutton v. State, 452 A.2d 127, 137 (1982).



joint endeavor on the juror's objectivity in thénox trial. Even in factually
unrelated cases, the victim’'s experience with tepddtment of Justice, whether
good or bad, previous or ongoing, will affect thetim’s perspective. In these
situations, courts must be wary of the victim’sligpto be fair and impartial in the
role of a juror.

Other courts have expressed concern regardingienigdias in favor of the
prosecution while serving on a jury. This caserdeastriking similarity to the
situation analyzed iMobley v. Florida.* In Mobley, a juror denied that he had
been a victim of a crime duringpir dire but later remembered and notified the
judge during trial. On appeal, the Florida Didtriourt of Appeal held that
defense counsel’'s motion to strike the juror frame fpanel and substitute an
alternate should have been gramtedAlthough the opinion did not explicitly
discuss why having been a victim biased the jun@r,can readily infer that the
appellate court found sufficient bias to reverse tifial judge’s denial of defense
counsel’'s motion to strike the juror.

On the other hand&nox can be distinguished from cases where a juror was

merely a potential witness for the prosecution Cémmonwealth v. Frye,® a juror

* Mobley v. Sate, 559 So. 2d 1201, 1202 (Fla. Dist. Ct. App. 1990).
°1d.

® Commonwealth v. Frye, 909 A.2d 853 (Pa. Super. Ct. 2006).



was scheduled to testify as Pennsylvania’s solavigtyess in a different criminal

case scheduled to begin the next day. The deferudi@med that a situational
relationship between the juror and the prosecutoifise could be inferred from

appearing as a prosecution witness, but the cald that the defendant did not
present particularized evidence of juror biakinlike a witness who is indifferent
to the resolution of a case and has no formalioglship with the prosecution, a
victim is emotionally invested in the outcome arefsonally dependent on the
attorney general to bring the person the victinceies to be the wrongdoer to
justice. Therefore, Knox presents a case whergubstion of a juror’'s objectivity

poSes a serious issue.

An added layer of complexity involves Juror No. 8tatus as a victim in a
pending criminal case. Because the victim inevitably feran impression, either
positive or negative, about the attorney generabsdling of his case, that
awareness clouds the victim’s judgment as a fairiampartial juror. This problem
intensifies when the Deputy Attorney General is #aene in both cases. As a
victim of a robbery in a pending case, Juror N conscious that the Attorney
General’s Office would represent him and presemdence intended to convict a

perpetrator in another case. The fact that Jumr8% case would go to trial only

’|d. at 860.



14 days after Knox suggests an inference that émelipg trial would be at the
forefront of the juror’'s mind.

In violent crime cases, trial judges commonly askike members whether
they or a family member have ever been a victina ®folent crimé® The logic
supporting this practice is based on a belief thatvictims would be unable to
separate their personal experiences with violemhecrwhen adjudicating the
current case. A victim in a pending robbery tmady have a similar tendency
when adjudicating a case about writing bad che@ath crimes involve the intent
to permanently deprive another of property. Althlowne is theft by force and the
other is theft by deception, they both constitone@um prohibitum. Furthermore,
this policy rests not only on the similarity of tkeames but also on the victim’s
personal experience with the criminal justice sys#and the prosecution. Whether
the victim believes that justice would be perfornadthat the defendant might
escape punishment in his case, can impact themvactability to serve as an
impartial juror in a contemporaneous proceeding.

This case is unique because the trial judge nettheovered Juror No. 8’s
status duringvoir dire nor conducted a post trial, in court hearing th the juror
whether he was impartial despite his connectiorh viite Attorney General’s

Office. If the trial judge had made those deteations, those findings would

8 See Banther v. Sate, 823 A.2d 467, 484 (Del. 2003).
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have been given deference. With no questions emeabord directed to Juror No.
8’s ability to be impartial despite his experiena, find that Juror No. 8, a victim
in a pending criminal trial, lacked the capacitye@ader a fair and impartial verdict
in the Knox trial.

B. Failure to conduct a sufficient inquiry into juror bias during voir dire and
after thetrial constitutesplain error.

Defense counsel did not object to the Juror No.d@ositiofl nor request
that the Superior Court judge conduct an evidepntigaring in court. Failure to
make an objection at trial constitutes a waivethef defendant's right to raise that
issue on appeal, unless the error is plairPlain error exists when the error was
“so clearly prejudicial to [a defendant's] substnights as to jeopardize the very
fairness and integrity of the trial proces$.’We apply the plain error standard to
evaluate the denial of the motion for a new tridl.precise statement of the plain

error standard was set forth\ivainwright v. State: **

® Knox argues that the trial judge’s delegationhef inquiry to a deposition by the attorneys was
inappropriate under Criminal Rule 24(a) which statieat “The court shall itself conduct the
examination of prospective jurors.” Super. Ct.n€rR. 24(a). However, Criminal Rule 24(a)
does not apply to post trial inquiries of juror ooaduct and bias because the rule specifically
references prospective jurors. This implies tha tule is only applicable teoir dire.
Therefore, Knox’s argument fails under Super. CimCR. 24(a).

19 Wainwright v. Sate, 504 A.2d 1096, 1100 (Del. 1986) (citiGpddard v. State, 382 A.2d 238
(Del. 1977)).

1 Bullock v. Sate, 775 A.2d 1043, 1047 (Del. 2001) (citiByitton, 452 A.2d at 146).

12 By way of example, the plain error standard ofeevarticulated in the prosecutorial
misconduct cases can be applied here becauseltbge gfigprotecting against error that

9



Under the plain error standard of review, the ecanplained of must

be so clearly prejudicial to substantial rights tasjeopardize the

fairness and integrity of the trial process. Fumiae, the doctrine of

plain error is limited to material defects whicle apparent on the

face of the record; which are basic, serious amdldmental in their

character, and which clearly deprive an accusea safbstantial right,

or which clearly show manifest injustice.

In Baker v. State, we held thatVainwright helps us “determine whether instances
of misconduct to which defense counsel did not @bjend which the trial judge
did not addressua sponte, are nonetheless so facially egregious that theyire
reversal of the defendant's conviction$.”

Allowing Juror No. 8 to be empanelled in this cases so prejudicial that it
jeopardized the fairness and integrity of the tpiacess. Idackson v. State, this
Court held that juror impartiality must be maintannot only in the interest of
fairness to the accused but also to assure thgrityteof the judicial procesS.

Furthermore, as stated Banther v. Sate, “jury bias, either actual or apparent,

undermines society's confidence in its judiciateys™® Not only was Juror No. 8

“adversely affects the integrity of the judiciabpess” is the same-unter v. Sate, 815 A.2d

730, 738 (Del. 2002) (quotiriyokenbrough v. Sate, 522 A.2d 851, 864 (Del. 1987)). Although
we review the judge’s holding for plain error, thase involves juror bias, not prosecutorial
misconduct.

13 Wainwright v. Sate, 504 A.2d 1096 (Del. 1986) (citations omitted).
14 Baker v. Sate, 906 A.2d 139, 151 (Del. 2008).
15 Jackson v. Sate, 374 A.2d 1, 2 (Del. 1977).

16 Banther v. Sate, 823 A.2d 467, 482 (Del. 2003).
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conscious of the fact that the Attorney General®ic® would represent his
interests as a victim two weeks after the Knoxl,tiat the trial judge did not
conduct a sufficient inquiry duringpir dire to determine whether any of the venire
members were victims of a crime. This question ldichave allowed the trial
judge to follow up with whether Juror No. 8 could fair and impartial given his
connection to the Department of Justice. Aftensattle trial judge could strike
the juror for cause, or defense counsel would, asatier of certainty, exercise a
peremptory challenge to strike Juror No. 8.

Material defects apparent on the face of the redemonstrate plain error.
First, Nickolas Dawkins-McMillian robbed Juror N8.in September of 2008.
Second, the Victim Services Unit of the Attorneyn@eal’s office sent Juror No. 8
a letter about their representation, and the Depant of Justice assigned Deputy
Attorney General Kevin Carroll to the case. Thitlde trial judge did not ask
whether any of the venire members were victims afime. Fourth, the trial judge
did not conduct a post trial inquiry in court totelenine whether Juror No. 8's
experience as a victim in a pending trial influehcer biased him during
deliberations. These facts create serious quaséibaut Juror No. 8’s ability to be

objective during th&nox trial.

11



This error deprived Knox of a substantial right. nddr the Sixth
Amendment of the United States Constitutioand Article 1, §7 of the Delaware
Constitution'® all defendants have a fundamental right to trjghb impartial jury.
The impartiality and indifference of jurors is essal to the proper functioning of
the jury®® This Court has held that “if only one juror isgroperly influenced, a
defendant in a criminal case is denied his SixtheAdment right to an impatrtial
jury.”?® Juror No. 8's awareness that the Attorney Geise@ffice represented
him in a separate, pending trial, deprived Knoxtleé inalienable right to an
impartial jury.

Juror No. 8 did not respond affirmatively to théhex narrowvoir dire
questio* asking whether he knew Deputy Attorney Generardliathe defense

attorney, or anyone in their offiéé. Furthermore, the trial judge did not ask Juror

17 U.S. Const. amend. VI (“In all criminal prosecutsy the accused shall enjoy the right to a
speedy and public trial, by an impatrtial jury...”).

18 Del. Const. art. I, § 7 (“In all criminal prosemits, the accused hath a right to...a speedy and
public trial by an impartial jury...”).

19 Banther, 823 A.2d at 481see Hughes v. State, 490 A.2d 1034, 1040 (Del. 1985) (citing
Turner v. Louisiana, 379 U.S. 466 (1965)n re Oliver, 333 U.S. 257 (1948)).

20 Hall v. Sate, 12 A.3d 1123, 1127 (Del. 2010) (quotiBtyler v. Sate, 417 A.2d 948, 951-52
(Del. 1980)).

2l gate v. Knox, 2009 WL 2621078, at *1 (Del. Super. Ct. July 2809) (ORDER) (“Do you
know the attorneys in this case or any other a¢ipior employee in the offices of the Attorney
General or the defense counsel?”).

%2 Note, however, that the trial judge held that duxm. 8's voir dire answer was accurate
because he had only received a letter from therAdip General’s office at the timeState v.

12



No. 8 duringvoir dire whether he could be impartial given his statua a&gtim in

a pending criminal case for the rather obviousardbkat there was no information
to suggest that any member of the venire was anjiar, for that matter that any
practice in Superior Court existed to ask the qoesds a matter of routine in the
trial of a nonviolent crime. Because the trial gedfailed to ask the venire
members whether they were victims of a crime, Kdak not have a chance to
probe Juror No. 8's potential bias durimgir dire. Even if the trial judge had
guestioned Juror No. 8 and determined that Juror8\muld serve, any rational
defense counsel would be alerted to exercise anptoey challenge to strike Juror
No. 8.

After discovery of Juror No. 8's role, the triadge should have conducted
an in court inquiry into the juror’'s ability to Hair and impartial and should not
have relied solely on a deposition conducted outceirt by counsel limited to a
single question; therefore, we must conclude thatihquiry into Juror No. 8's
objectivity was inadequate as a matter of law. e Mild that, in the future, all post

trial inquiries into juror bias must be conductadiiproceeding before the judge.

Knox, No. 0807040237 (Del. Super. Ct. Aug. 23, 2010RDER). Although neither party nor
the trial judge sought to place the Departmentustide Victims’ Services letter in the record,
the record suggests that at least, in regard t@#puty Attorney General’'s name, the response
was accurate.

23 App. to Op. Br. at 49-56 (demonstrating that Kndid not use any of her peremptory
challenges).

13



[11. CONCLUSION
Since Juror No. 8 was conscious that the Attornepe@al’s Office would
represent him in a pending trial and the unusuauaonstances prevented Knox
from exercising a preemptory challenge to strikeodiNo. 8 from the jury, we
hold the denial of the motion for a new trial withsufficient inquiry by the trial

judge to constitute plain error. The judgmenthef Superior Court is reversed and

remanded for a new trial.
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