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STEELE, Chief Justice:



This is a proceeding, under Article IV, Section &10f the Delaware
Constitution and Supreme Court Rule 41, on a questf law certified to, and
accepted by us, from the United States DistrictrCtou the District of Delaware.
The certified questions arise from two similar &as€HL Variable Insurance Co.
v. Price Dawe 2006 Insurance Truy®awe) and.incoln National Life Insurance
Co. v. Joseph Schlanger 2006 Insurance T(&shlanger}. In both cases, an
insurer sought a judicial declaration that a lifsurance policy that lacked an
insurable interest was void as an illegal contkaagering on human life. The
district court denied both motions to dismiss aedifted three questions to the
Supreme Court of Delaware concerning the incordata provision required
under 18Del. C.8 2908 and the insurable interest requirement ubh8®&el. C.§
2704,

FACTUAL AND PROCEDURAL BACKGROUND

The Price Dawe 2006 Insurance Trust is a Delawtatatsry trust that Price
Dawe formed in December 2006 with a family trustresbeneficiary. Dawe was
the beneficiary of the family trust. PHL Variabfesurance Co. (Phoenix) issued a
$9 million Delaware life insurance policy on Dawdife with an issue date of

March 8, 2007. The Dawe Trust was the owner amefioary of the policy. The

! PHL Variable Insurance Trust v. Price Dawe 2006ui@ce TrustC.A. No. 10-964-BMS (D.
Del. Nov. 12, 2010) andhe Lincoln National Life Insurance Company v. pbs&chlanger
2006 Insurance TrusC.A. No. 09-506-BMS, 2010 WL 2898315 (D. Del.\daD, 2010).
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policy contains an incontestability provision gstgtithat “[t]his policy shall be
Incontestable after it has been in force for twargefrom the Issue Date, except
for fraud, or any provision for reinstatement olipgochange requiring evidence of
insurability.” Dawe died on March 3, 2010. On du» 2010, the Dawe Trust
made a claim to Phoenix for the death benefit. eRhofirst contested the policy
by filing this lawsuit on November 10, 2010, appmoately

3 Y2 years after the policy issue date. These &etsindisputed and constitute the
official record for our purposés.

In its original complaint, Phoenix contended thaw® did not qualify, and
had no legitimate need, for a $9 million life inance policy. The insurance
company claims Dawe misrepresented his income ssetsin his application and
that he was financially induced into participatimgthe transaction as part of a
stranger originated life insurance (“STOLI") scheméhoenix further alleges that
Dawe never intended to retain the policy, and abveyended that the policy
would be immediately transferred to an unrelateddtiparty investor, Glll, a
private investing entity. Phoenix claims that tefendant Trust and Dawe were
used as straw men to allow Glll, which had no iable interest, to conceal a

wager on Dawe’s life. Phoenix more specificallynmds that on or about May

2 Supreme Court Rule 41(c)(iv), which concerns @esiion of Questions of Law provides that

only those facts contained in the certification aptually part of the record. D.R.S.C. Rule
41(c)(iv) (“The certification as filed shall cortstie the record.”). Nevertheless, the additional
allegations from the plaintiffs’ pleadings are umbéd below in order to provide better context.
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14, 2007, less than two months after the policy twato force, GlIl formally
purchased the beneficial interest of the Dawe Tfumh the Family Trust for
$376,111, and did not file a change of ownershiglange of beneficiary form
with the company. After Dawe died, Phoenix recéit@o competing claims for
the death benefit, leading to an investigation #iiggedly revealed the true nature
of Dawe’s life insurance transaction. Phoenix thitsd suit in the United States
District Court for the District of Delaware in omd® obtain a declaration that the
policy is void. After denying the defendant Trgsthotion to dismiss, the district
court certified three questions of Delaware lawhie Court, which we accepted.
THE CERTIFIED QUESTIONS

The questions presented are issues of law whistQbirt decidede noved®

1) Does Delaware law permit an insurer to challengevllidity of a
life insurance policy based on a lack of insurabterest after the
expiration of the two-year contestability periodueed by 18Del.
C. § 2908%

2) Does 18Del. C. § 2704(a) and (c)(5) prohibit an insured from
procuring or effecting a policy on his or her owifie |land
immediately transferring the policy, or a benefidiaerest in a
trust that owns and is the beneficiary of the polim a person
without an insurable interest in the insured's lif¢he insured did

3 CA, Inc. v. AFSCME Employees Pension P58 A.2d 227, 231 (Del. 2008).

* The Lincoln National Life Insurance Company v. {s8chlanger 2006 Insurance TruétA.
No. 09-506-BMS (D. Del. July 20, 2010) also ceeifithe first question to this court. Therefore,
the answer and analysis for both questions withieesame.
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not ever intend to provide insurance protectionaf@erson with an
insurable interest in his or her life?

3) Does 18Del. C. § 2704(a) and (c)(5) confer upon the trustee of a
Delaware trust established by an individual insuaadinsurable
interest in the life of that individual when, atethime of the
application for life insurance, the insured intetits the beneficial
interest in the Delaware trust would be transfetced third-party
investor with no insurable interest in that indivads life following
the issuance of the life insurance policy?

ANALYSIS
I.  CERTIFIED QUESTION ONE: CONTESTABILITY
The first certified question, shared by b&hwe and Schlangey concerns
whether an insurer may claim that a life insuramadicy never came into
existence, on the basis of a lack of insurablereste where the challenge occurs
after the insurance contract’s mandatory contegtaperiod expires. As certified
by the district court ilDawe

Does Delaware law permit an insurer to challengevtiidity of a
life insurance policy based on a lack of insurabterest after the
expiration of the two-year contestability periodueed by 18Del.
C. § 29082

Our answer to question one“ES.” That answer is consistent with that

reached by the majority of courts; namely, thaf@ihsurance policy lacking an

® The district court irBchlangemposed the question as, “Can a life insurer cortesvalidity of
a life insurance policy based on a lack of inswrablterest after expiration of the two-year
contestability period set out in the policy as lieggh by 18Del. C. § 2908?”
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insurable interest is void as against public podogl thus never comes into force,
making the incontestability provision inapplicable.

Phoenix andmicus curiaeAmerican Council of Life Insurers argue that we
should side with the majority of courts and holdttthe expiration of a contractual
contestability period mandated by the Delaware rmnste Code does not bar an
insurer from contesting the validity of a life imance policy based on a lack of
insurable interest. They contend that under Dealavaw, a life insurance policy
without an insurable interest is nothing more tlaawager on human life that is
void as against public policy. As a result, thsuirers assert, the incontestability
provision does not bar their suits because the igan which is only one
component of the entire life insurance contractiendegally came into effect at
all.

The defendant Dawe Trusts argue that we should witte the courts of
New York and Michigan and hold that plaintiffs’ &iiare barred by the
incontestability provision of each life insurancentract. They contend that the
plain meaning of the pertinent provisions of theuirance Code makes clear that
these provisions bar all types of challenges ttearisurance policy’s validity after
the required contestability period expires. Thefeddants argue that the

distinction between contracts void at the outsel thiwse voidable at the option of



the innocent party is irrelevant, and that lifeursce policies in violation of
Delaware’s insurable interest requirement are ntwraatically void.

A. Historical Background

An incontestability clause is a contractual pramsiwherein the insurer
agrees that, after a policy has been in force fgivan period of time, that it will
not contest the policy based on misrepresentaiioribe insurance applicatién.
The insurance industry has used incontestabilayszs for more than 100 years to
encourage customers to purchase insuran€¥iginating in England in the mid-
nineteenth century, incontestability clauses weeated as a marketing device to
increase public trust in insurance compafidefore incontestability clauses were
introduced, insureds sometimes paid premiums flang period of time only to
have the insurer declare the contract void becafismisrepresentations in the
application’ These misrepresentations were often innocentbypuhat point the

insured was deceased and unable to address tiseobdise challeng®. Insurance

® Bertram Harnett & Irving I. LesnickThe Law of Life and Health Insurange5.07 (Matthew
Bender, Rev. Ed. 2010)).

’ Katherine Coopet,iar's Poker: The Effect of Incontestability ClassafterPaul Revere Life
Insurance Co. v. Haas, 1 Conn. Ins. L.J. 225, 2p8ilg 1995)).

8 Erin WesslingContracts — Applying the Plain Language to Incotatbiity Clauses 27 Wm.
Mitchell L. Rev. 1253, 1256 (2000)).

1d.
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companies therefore created the incontestabiligus# in order to address
consumer uncertainty.

Incontestability clauses provide security in fin@hcplanning for the
insured, while also providing an insurer a reast@apportunity to investigate any
misrepresentations in the application. These prons essentially serve the same
function as statutes of limitation and repdseBy the early twentieth century, life
insurance policies included incontestability cleauses a matter of industry
practice’® Forty three states have adopted mandatory cablestlauses relating
to life insurance policies, while four states alsave incontestability clauses
relating to other types of insurante Consequently, over the years, the clause has
become a standard provision in most, if not &k, ilnsurance contracts.

B. Delaware Insurance Code

The Delaware Insurance Code requires that allidarance policies include

a incontestability claus&. The applicable statute in relevant part provides:

1 See Penn Mut. Life Ins. Co. v. Oglest§5 A.2d 1146, 1151 (Del. 1997)).

12 Wessling,Contracts — Applying the Plain Language to Incotatbiity Clausessupranote 8
at 1257.

Bd.
4.
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There shall be a provision that the policy shallfps®ntestable after it

has beemn forceduring the lifetime of the insured for a periodnuit

more than 2 years after its date of issue, exagptl) nonpayment of

premiums, and (2) at the insurer's option, prowisiaelating to

benefits in the event of total and permanent diggland provisions
granting additional benefits specifically againstath by accident or
accidental means.

Section 2917 of the Insurance Code affirms thescta challenges that are
covered by a mandatory incontestability provisiomt, also lists certain challenges
that are not precluded by this language:

A clause in any policy of life insurance providitigat such policy

shall be incontestable after a specified periodl gfraclude only a

contest of thevalidity of the policyand shall not preclude the assertion

at any time of defenses based upon provisions enpttlicy which

exclude or restrict coverage, whether or not suestrictions or

exclusions are excepted in such clatse.

The defendant trusts argue that the plain languwdigsection 2917 makes
clear that an incontestability clause precludesdmallenge to the enforceability of
a life insurance contract after the two-year cdataity period expires. This
argument ignores the fact that the Delaware Gedas¢mbly chose to implement
its goals through a mandatargntractualterm, as distinguished from a direct ban
on challenges to policy validity after a certaimei. This creates an ambiguity in

section 2917 on the meaning of the word “validity\We read the statute to be

entirely subject to Delaware’s existing law of gact formation. Put simply,

1%1d. (emphasis added).

1718Del. C.§ 2917 (emphasis added).



under the Delaware statute, the incontestabilibyision should be treated like any
other contract term. That reading is supportedhay plain language of section
2908, which states that “[tjhere shall be a praristhat the policy shall be
incontestable after it has beénm force during the lifetime of the insured for a
period of not more than 2 years.” These words mmegly make the

incontestability perioddirectly contingenton the formation of a valid contract.
That is the view of the majority of state courtatthave considered this questi8n.

C. Distinquishing between void and voidable contracts

As with all contracts, fraud in the inducement rexsda life insurance policy
voidable at the election of the innocent partyCertain agreements, however, are
so egregiously flawed that they are void at thesetut These arrangements are
often referred to as voidb initio, Latin for “from the beginning.” A court may

never enforce agreements vaah initio, no matter what the intentions of the

18 See, e.g.Beard v. Am. Agency Life Ins. C850 A.2d 677, 689 (Md. 1988)Vood v. New
York Life Ins. Cq.336 S.E.2d 806, 811-12 (Ga. 1986pmmonwealth Life Ins. Co. v. Geoyge
28 So. 2d 910, 912-14 (Ala. 1947); Henderson we liifs. Co. of Va., 179 S.E. 680, 692 (S.C.
1935); Ludwinska v. John Hancock Mut. Life Ins. Cb/8 A. 28, 30 (Pa. 193%{ome Life Ins.
Co. v. Masterson21 S.W.2d 414, 417 (Ark. 192Bromley’s Administrator v. Washington Life
Ins. Co, 92 S.W. 17 (Ky. 1906)Harris v. Sovereign Camp Woodmen of the Wasltl Ohio
Law Abs. 317 (Ohio Ct. App. 1940%00dwin v. Fed. Mut. Ins. Col80 So. 662, 665 (La. Ct.
App. 1938);Charbonnier v. Chicago Nat'l Life Ins. G266 Ill.App. 412 (lll. App. Ct. 1932).
But see New England Mut. Life Ins. Co. v. Cary€85 N.E. 2d 270 (N.Y. 1989Bogacki v.
Great-West Life Assurance C834 N.W. 865 (Mich. 1931).

9 Dougherty v. Mieczkowsks61 F. Supp. 267, 274 (D. Del. 1987) (citing Re=nent (Second)
Contracts 8 163, 164 (1981)) (internal quotatiams eitations omitted).
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parties. The United States District Court for fistrict of Delaware succinctly
explained this basic contract doctrine in the cxindé fraud:

Under the common law of contracts, there is a risthn between

fraud in the inducement and fraud in the “facturar’ execution.

Fraud in the factum occurs when a party makes aeprssentation
that is regarded as going to the very charactéreproposed contract
itself, as when one party induces the other to siglocument by
falsely stating that it has no legal effect. I&timisrepresentation is of
this type, then there is no contract at all, or wisa sometimes

anomalously described as a void, as opposed t@bl@dcontract. If

the fraud relates to the inducement to enter th#ract, then the
agreement is “voidable” at the option of the inndcparty. The

distinction is that if there is fraud in the induoent, the contract is
enforceable against at least one party, while fiaute factum means
that at no time was there a contractual obligatimiween the

parties”

Under Delaware common law, contracts that offentlipuypolicy or harm the
public are deemedoid as opposed to voidabié.

D. A life insurance contract that lacks an insurable mterest at
inception is voidab initio

Under Delaware common law, if a life insurance @pliacks an insurable

interest at inception, it is voidb initio® because it violates Delaware’s clear

2014d.

2L sann v. Renal Care Centers Corf995 WL 161458, at *5 (Del. Super. Ct.) (“statitigt
“[a]s a general rule, agreements against publicyalre illegal and void....No agreement can be
sustained if it is inconsistent with the publicargst or detrimental to the public good.”).

22 Baltimore Life Ins. Co. v. Floy®1 A. 653 (Del. Super. Ct. 1914) (holding thatenéha party
lacking an insurable interest procures a policedly or by assignment on the life of another,
“the transaction is a mere speculation...contranyublic policy, and therefore void’aff'd 94 A.

11



public policy against wagerirfd. It follows, therefore, that if no insurance pglic
ever legally came into effect, then neither did ahyts provisions, including the
statutorily required incontestability clause. ‘fi€]incontestable clause is no less a
part of the contract than any other provision af?it As a result, the
incontestability provision does not bar an insurem asserting a claim on the
basis of a lack of insurable interéstWe reject the contrary result reachedigw
England Mut. Life Ins. Co. v. Carusbecause in that case the New York court,
unlike Delaware and most other jurisdictions, héhdt a policy lacking an
insurable interest wasot void at the outset,

Therefore, an insurer can challenge the enforagalaf a life insurance
contract after the incontestability period whetack of insurable interest voids the

contract. For this reason we answer Question timmatively.

515, 520 (Del. 1915Draper v. Delaware State Grange Mut. Fire Ins. (&1 A. 206, 207 (Del.
Super. Ct. 1914) (same).

23 See Frank v. Horizqrb53 A.2d 1199, 1205 (Del. 1998) (holding thabatcact provision that
violates clear public policy is invalid as a matéitaw).

4 Bromley’s Adm’r 92 S.W. at 18.

2> Our current case is distinguishable fr@mglesby See Ogleshy695 A.2d at 1151. I®glesby
this Court held the incontestability provision leatrthe insurer from contesting the validity of
the contract based on misrepresentations in theranse application related to pre-existing
conditions. Id. This issue is resolvable by analyzing the natirthe fraud. Fraud relating to
insurable interest is a fraud on the court bec#ugelates the constitutional prohibition against
wagering, and thus renders the contract adidnitio—a nullity. In contrast, basic fraud, such as
misrepresentations in the application, rendersctirdract voidable subject to the contestability
period.

26 carusq 535 N.E. 2d at 221.
12



.  CERTIFIED QUESTION TWO: INTENT TO TRANSFER

The second certified question concerns whether stia¢utory insurable
interest requirement is violated where the insymextures a life insurance policy
with the intent to immediately transfer the bentgditan individual or entity lacking
an insurable interest:

Does 18Del. C. § 2704(a) and (c)(5) prohibit an insured from

procuring or effecting a policy on his or her owfie nd immediately

transferring the policy, or a beneficial intergstai trust that owns and

is the beneficiary of the policy, to a person with@n insurable

interest in the insured's life, if the insured didt ever intend to

provide insurance protection for a person withresurable interest in

his or her life?

Our answer to question number two KNCJ,” so long as the insured
procured or effected the policy and the policyos @ mere cover for a wager.

PHL and ACLI argue that the Dawe policy violatesld»eare’s insurable
interest statute because Dawe procured the polidy the intent to transfer it
immediately to an investor without an insurableerest. They argue that the
insurable interest requirement is a substantivaladign that would be completely
undermined by ignoring intent. The insurers assaat the opposite result is
illogical because it would give a procedural loojegho STOLI scheme promoters.

The Dawe Trust counters that reading an intent irequent into the

insurable interest statute is at odds with itsmplanguage. The Trust accordingly

urges this Court not to engraft an intent elemend ¢he law because it would be

13



at odds with our principles of statutory constracti More specifically, the Dawe
Trust argues that insurable interest is determioely at the moment the life
insurance contract becomes effective. AccordinthéoDawe Trust, the Delaware
Insurance Code abrogates older Delaware casesedeatdcommon law, which
looked beyond the initial beneficiary to the intefithe parties when determining
insurable interest. The Trust also emphasizediteahsurance policies are freely
assignable under Delaware law.

A. Historical Background

Since the initial creation of life insurance duritige sixteenth century,
speculators have sought to use insurance to wagéhmeolives of strangefé. In
England, dead pools and the use of insurance temagstrangers’ lives actually
became a popular pastirffe.In response, Parliament enacted the Life Asseranc
Act of 1774 which prohibited the use of insuranseaavagering contract unlinked
to a demonstrated economic rfSk. Although the Act did not use the words
“insurable interest,” the concept was embedded h@ Act. This principle

eventually crossed the herring pond and becamdyfirooted in the common law

2 Susan Lord Martin,Betting on the Lives of Strangers: Life Settleme®$OLI and
Securitization134 U. Pa. J. Bus. L. 173, 175 (2010).

2814,

291d.
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of every state in the Uniofl. More than a century ago, the United States Suprem
Court concisely articulated the public policy behirthe insurable interest
requirement:

[T]lhere must be a reasonable ground, founded uperrdlations of

the parties to each other, either pecuniary orlobd or affinity, to

expect some benefit or advantage from the conteceiarh the life of

the assured. Otherwise the contract is a mere wagevhich the

party taking the policy is directly interested hetearly death of the

assured. Such policies have a tendency to create a desiréhi®

event. They are, therefore, independently of any statutettoe

subject, condemned, as being against public pdticy.

Over the last two decades, however, an active skecgpnmarket for life
insurance, sometimes referred to as the life sedife industry, has emerg&d.
This secondary market allows policy holders whdor@er need life insurance to
receive necessary cash during their lifetimes. ifaeket provides a favorable
alternative to allowing a policy to lapse, or remay only the cash surrender value.
The secondary market for life insurance is perjettpal. Indeed, today it is

highly regulated. In fact, most states have emiastatutes governing secondary

market transactions, and all jurisdictions perné transfer or sale of legitimately

30

Id. at 177.
31 Warnock v. Davis104 U.S. 775, 779 (1881) (emphasis adde®Be also Grigsby v. Russell
222 U.S. 149, 154 (1911) (*A contract of insurang®n a life in which the insured has no
interest is a pure wager that gives the insuradister counter interest in having the life come to
an end.”).

32 See Anthony AltSpin-Life Insurance Policies: A Dizzying Effectlduman Dignity and the
Death of Life Insurance7 Ave Maria L. Rev. 605, 619-20 (2009); Kelly Bozanic, An
Investment to Die For: From Life Insurance to De&bnds, the Evolution and Legality of the
Life Settlement Industrt13 Penn St. L. Rev. 229, 231, 234, 256 (2008).
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procured life insurance policies. Virtually allrigdictions, nevertheless, still

prohibit third parties from creating life insuranpelicies for the benefit of those
who have no relationship to the insured. Thesécipsl commonly known as

“stranger originated life insurance,” or STOLI, kaan insurable interest and are
thus an illegal wager on human life.

In approximately 2004, securitization emerged ire tlife settlement
industry. Under this investment method, policies gooled into an entity whose
shares are then securitized and sold to invedtorSecuritization substantially
increased the demand for life settlements, bundidaffect the supply side, which
remained constrained by a limited number of sendrs had unwanted policies of
sufficiently high value. As a result, STOLI proracgt sought to solve the supply
problem by generating new, high value policies.

B. The Insurable Interest Statute is Ambiguous

The plain language of 1Bel. C. § 2704(a) is ambiguous because a literal
reading of the statute would permit wagering cars;avhich are prohibited by the

Delaware Constitutiod® The rules of statutory construction are well legtt’

33 Martin, 134 U. Pa. J. Bus. L. at 192-93.
34 DEL. ConsT. art. Il, § 17.

% Taylor v. Diamond State Port Catpl4 A.3d 536, 538 (Del. 2011) (citingewey Beach
Enters., Inc. v. Bd. of AdjustmedtA.3d 305, 307 (Del. 2010).
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First, we must decide if the statute is ambiguug statute is ambiguous if it is
susceptible of two reasonable interpretatibrs if a literal reading of its terms
“would lead to an unreasonable or absurd result cumtemplated by the
legislature.®® If it is unambiguous, then there is no room fatigial interpretation

% |f on the other hand,

and “the plain meaning of the statutory languagsrods.
the statute is ambiguous, then we consider it wbhae and we read each section
in light of all the others to produce a harmonied®le’® Only when a statute is

ambiguous do we look for guidance to its apparenp@se and place it as part of a
broader statutory scherfie.We also ascribe a purpose to the General Assémnbly
use of particular statutory language and constragainst surplusage if reasonably

e42

possible:® Courts should, however, interpret statutory lamsistently with pre-

existing common law unless the legislature expsesseontrary inteit We

36 14d.
37d.

% LeVan v. Indep. Mall, Ing 940 A.2d 929, 933 (Del. 2007) (quotitpwtowne Vill. Serv.
Corp. v. Newtowne Rd. Dev. C@72 A.2d 172, 175 (Del. 2001)).

39 Levan 940 A.2d at 933 (quotingliason v. Englehart733 A.2d 944, 946 (Del. 1999)).
“0Taylor, 14 A.3d at 538 (citin@pewey Beach Entersl A.3d at 307).

*! Ins. Com’r. of State of Delaware Sun Life Assur. Co. of Canadal A.3d at 20 (citing
Eliason v. Englehart733 A.2d 944, 946 (Del.1999)).

421d.

*3 A.W. Fin. Servs., S.A. v. Empire Res.,,1881 A.2d 1114, 1121 (Del. 2009).
17



accordingly must approach section 2704(a) with éhpsnciples of statutory
construction in mind.

The Delaware Constitution prohibits all forms ofngding unless it falls
within one of the enumerated exceptibhsNearly one hundred years ago, the
United States Supreme Court explained, “[a] comntehansurance upon a life in
which the insured has no interest is a pure wager .*> Accordingly, a life
insurance policy procured or effected without asunable interest is a wager on
the life of the insured the Delaware Constitutiompbits. Because a literal
reading of the statute creates an absurd resultoremplated by the General
Assembly, we must interpret the statute in conformith both Delaware law and
the General Assembly’s intent.

C. The Delaware common law required an insurable intezst

Phoenix and ACLI argue that the statutory langyagibits entering into a
life insurance contract with the intent immediatdly transfer the policy to
someone without an insurable interest. The Un8&mtes District Court for the

District of Delaware has reached the same conald8idACLI correctly points out

44 DEL. ConsT. art. Il, § 17.
> Grigshy, 222 U.S. at 155.

% See Sun Life Assur. Co. of Canada v. Be@i¥. 09-498-SLR, 2011 WL 922289 (D. Del.
Mar. 16, 2011) (noting that insurable interest reguents are not satisfied where an insured
takes out a policy in the beginning as a mere cdoera wager);Principal Life Ins. Co. v.
Lawrence Rucker 2007 Ins. TrugB5 F. Supp. 2d 130, 140 (D. Del. 201@grgument denied

18



that under Delaware common law, an assignment mapa used as a formalistic
cover for what in substance amounts to a wagdPhoenix and ACLI also argue
that ignoring intent would result in an illogicaiumph of form over substance that
would completely undermine the policy goals behitnd insurable interest
requirement® We agree.

For nearly one hundred years, Delaware law hasiregfjlan insurable
interest as a way to distinguish between insuraara® wagering contracts. In
Baltimore Life Ins. Co. v. Floydhe court explained:

[T]he legitimate scheme of life insurance is inelinto be distorted and

to some it affords an invitation for a mischievdairsd of gambling. To

avoid this misuse of a most useful character oeuwa#ting, in which a

beneficiary may become interested in the earlyldefthe insured, it is

held that the insurance upon a life shall be effgé@nd resorted to only

for some benefit incident to or contemplated by ithwured, and that
insurance procured upon a life by ooe in favor of one under

(Nov. 1, 2010) (same); Schlanger, 2010 WL 28983157 (samg Lincoln Nat'l Life Ins. Co. v.
Snyder 722 F. Supp. 2d 546, 558 (D. Del. 2010) (same).

*" See Grigshy222 U.S. at 155 (“[C]ases in which a person hgun interest lends himself to
one without any, as a cloak to what is, in its ptean, a wager, have no similarity to those where
an honest contract is sold in good faithFlpyd, 91 A. at 656 (“Where a third party, without any
insurable interest in the life of another, procuagsolicy of insurance on the life of such person,
either by having a policy issued directly to hiniset by having the person whose life is insured
take out a policy to himself, and then assigntlitese facts...conclusively show that the
transaction is a mere speculation on the life aftla@r, and as such is contrary to public policy,
and therefore void.” (citation omitted) (emphasisied)).

“8 See, e.g.Phoenix Op. Br. at 21 (“The Trust would reducsuirable interest—the embodiment
of the requirement that insurance insure againstaetnial risk, which is the essence of
insurance—to a check box that could be satisfiedréfgrence to paperwork drafter in a
satisfactorily [sic.] manner.”).
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circumstances of speculation or hazaathounts to a wager contract
and is therefore void, upon the theory that it cargnes public policy.

The presence of an insurable interest on the pgatieobeneficiary is
urged as a request to avoid the appearance of erwagtract, holding
that without such an interest, the interest in theneficiary is
speculative. An insurable interest of the benaficimay be shown by
proof of the fact of relationship between the bemafy and the insured
within certain degrees, and by proof of pecuniatgnest, such as arise
between partners and between debtors and credikislence of such
an insurable interest is evidence that the contsanbt a wager and is
evidence of the contracts validity.

If the beneficiary has an insurable interestd the transaction is

otherwise legalthe policy is valid; if he has not such an instrthe

policy may be valid, if the transaction is bonaefidnd free from

speculatiori?

In Floyd, the court analyzed the intricacies of the insleraimterest
requirement in detail, including the general rubatt where “the transaction is
bona fide, a person may take insurance upon his ldevifior the benefit of one
having no insurable interest in his Iiff.” This general rule is based upon “the
theory that it is not reasonable to suppose thperaon will insure his own life for
the purpose of speculatior’-” However, the identity of the contracting partyist

dispositive to the determination of whether an rasge policy is bona fide.

One of the tests as to the validity of the contimtb determine by whom
the premiums are to be paid. If the one takingitiseirance pays the

4991 A. at 655-56aff'd 94 A. 515, 520 (Del. 1915).
0 d.

511d. at 656.
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premiums, the transaction is generally upheld. ®ete is a strong,

though not universal, tendency to condemn contractsvhich the

premiums are paid by the beneficiary [who holdsnsorable interestf
In 1968, the General Assembly codified the inswdbterest requirement,in a
statute which essentially restated the substactvisiderations oFloyd.>* When
the General Assembly enacted section 2704 in 1B6&pecified categories of
persons who have an insurable interest in thedif¢he insured and who may
“procure or cause to be procured” life insurancdlminsured. These categories
include anyone having a “lawful and substantialnecoic interest” in the insured’s
life, parties to a contract for the purchase oe sl a business interest, and any

relatives having a “substantial interest engendbyeldve and affection>®

D. The General Assembly codified the common law insulde
interest requirement

The tenets of statutory construction require usiterpret statutes consistent

with the common laW unless the statutory language clearly and explicit

>21d.

*356 Del. Laws, ch. 380, § 2704 (1967).

>4 Admittedly, the General Assembly could have exsljestated “we abolish the concept of
wagering contracts through the insurable interesuirement,” or something similar. We,
however, believe and the statute supports the fuedtal concept against wagering contracts.

4.

5 A.W. Fin. Servs.981 A.2d at 1121 (citing 15A C.J.8ommon Lavw§ 16);see alscState V.
Rogers820 A.2d 1171, 1177 (Del. Super. 2003).
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expresses an intent to abrogate the common‘ladithough the insurable interest
requirement is originally a creature of both statel preErie®® federal common

law,>® it is now codified in the Delaware Insurance Code. relevant part, the

Insurance Code provides:

Any individual of competent legal capacity may prox or effect an
insurance contract upon his/her own life or bodytifi@ benefit of any
person, but no person shall procure or cause t@rbeured any
insurance contract upon the life or body of anothdividual unless
the benefits under such contract are payable tantfieidual insured
or his/her personal representatives or to a penseig, at the time
when such contract was made, an insurable interdse individual
insured®®

Section 2704(a) has two parts. The first clauseiges that a person may

procure or effect insurance &ms own lifefor the benefit of anyone. This clause

has no limiting language concerning intent, or enezquires the beneficiary to have

°"1d; see alsdNorfolk Redevelopment and Hous. Auth. v. Chesapeatte®otomac Tel. Co. of
Virginia, 464 U.S. 30, 35 (1983) (“It is a well-establisheth@ple of statutory construction that
[tthe common law ... ought not to be deemed repealeless the language of a statute be clear
and explicit for this purpose.”) (quotation marksitied, ellipsis in original).

*8 Erie Railroad Co. v. Tompkin804 U.S. 64 (1938) (holding that federal coudsdt have the
power to create general federal common law whenirgatate law claims under diversity
jurisdiction and accordingly must apply state sabstve law in diversity cases).

9 See Grigsby222 U.S. at 154-55 (holding that person procumntife insurance policy is
required to have an “insurable interestWarnock 104 U.S. at 779 (holding that contracts
wagering on human life are against public polidyipyd, 91 A. at 656 (holding that where a
party lacking an insurable interest procures acgotlirectly or by assignment on the life of
another, “the transaction is a mere speculatiamtrary to public policy, and therefore void”),
aff'd 94 A. 515, 520 (Del. 1915Praper v. Delaware State Grange Mut. Fire Ins. Cal A.
206, 207 (Del. Super. Ct. 1914) (same).

%0 18Del. C.§ 2704(a).
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an insurable interest in the life of the insur&ection 2704(a) provides that “[a]ny
individual of competent legal capacity may procareeffect an insurance contract
upon his/her own life or body for the benefitasfy person.”®* In contrast to the
first clause, the remainder of the section concprasuring insurance on thiée of
another Under this language, policies “procure[d] or =d] to be procured” on
the life of someone other than the person seekiegnsurance must be payable to
the “insured or his/her personal representativet® @ person havingt the time
when such contract was madm insurable interest in the individual insuréd.”
Although the statute has been periodically upd&teihe substance of
Delaware law on insurable interest has remaineddn®. An insured is permitted
to take out an insurance policy on his own lifet the law prohibits persons other
than the insured from procuring or causing to bacpred insurance, unless the

benefits are payable to one holding an insuraléést in the insured’s Iif&.

®11d.
%2|d. (emphasis added).

® The General Assembly has expanded the class sépemwho have an insurable interest in the
life of the insured to reflect modern commerciavelepments and transactions relating to
Corporate Owned Life Insurance and Trust Owned Llifgurance. 67 Del. Laws, ch. 161
(1989); 69 Del. Laws, ch. 462 (1994); 69 Del. Laals,462; 71 Del. Laws, ch. 239, § 2 (1998).

®1d. Every individual has an insurable interest is o her own life and all of the following
have an insurable interest in the life of the imdlinal insured: (1) individuals closely related by
blood or law; (2) other persons who have a lawiull &ubstantial economic interest in the
continuance of the life of the insured and distisgad by an interest which only arises or would
be enhanced by the death of the insured; (3) erappy4) parties to a contract for the purchase
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The insurable interest requirement serves the aotdge goal of preventing
speculation on human life. For this reason, se@if04(a) requires more than just
technical compliance at the time of issuance. dddaehe STOLI schemes are
created to feign technical compliance with insugainiterest statutes. If a third
party procures life insurance on another persooaoses the procurement of life
insurance on another person—the beneficiary of twitract must have an
insurable interest in the life of the insured. igdue is whether a third party having
no insurable interest can use the insured as asrmeaprocure a life insurance
policy that the statute would otherwise prohil@ur answer is no, because if that
third party uses the insured as an instrumenté&ditprocure the policy, then the
third party is actually causing the policy to beqired, which the second clause of
section 2704(a) proscribes.

The statute defines the moment in time the inseraiierest requirement
applies—‘the time when such contract was made,’ ilee moment the life
insurance contract becomes effecfiveThus, the insurable interest requirement
does not place any restrictions on the subseqaéms transfer of a bona fide life
insurance policy. Indeed, section 2720 of the Wala Insurance Code makes life

insurance policies assignable to anyone, everaagr,subjectto any contractual

or sale of a business interest; and (5) trusteestafst established by an individual. 8l. C. 8§
2704(c) (1)-(5).

®18Del. C.§ 2704(a).
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restrictions in the policy® Section 2720 comports with the United States &upr
Court decisionGrigsby v. Russéfi and does not abrogate the common law as
established irBaltimore Life Ins. Co. v. Floyd Read this way, a life insurance
policy that is validly issued is assignable to amowith or without an insurable
interest, at any time. The key distinction is thdhird party cannot use the insured
as a means or instrumentality to procure a policgt,t when issued, would
otherwise lack an insurable interest.

Recently, the New York Court of Appeals answeregirailar certified
guestion, holding that an insured may procure gxstg on his own life with the
intent to immediately assign it to another. Wedfkramer v. Phoenix Life Ins.
Co® distinguishable because the insured purchasedigmlin his own life and a
provision of the New York insurance I&wthat did not contain an insurable
interest requirement governed those policies. B\gg Kramerwas decided on a

narrow set of issues applying unique New York iasge statutes, which are not

® 18 Del. C.§ 2720 (“A policy may be assignable or not asdifmas provided by its ternis
(emphasis added)).

%7 See alsaGrigsby 222 U.S. at 155 (holding an insured may assigralally procured life
insurance policy to a third party without an indileainterest).

®8 15 N.Y.3d 539, 551, 940 N.E.2d 535 (2010).
®9N.Y. Ins. Law § 3205(b)(1) (“Any person of lawfafie may on his own initiative procure or
effect a contract of insurance upon his own pefeothe benefit of any person, firm, association

or corporation.Nothing herein shall be deemed to prohibit the imhiate transfer or assignment
of a contract so procured or effectuate@emphasis added)).
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applicable heré® Notably, afterkKramer the New York legislature revised the
state’s insurance laws to prohibit STOLI transawiolimiting the precedential
value ofKramer, even in New YorK?!

E. Determining who procured or effected the policy

The General Assembly did provide one specific ekoapto the insurable
interest requirement, which allows issuance of Bcpavhere the person paying
the premiums does not have an insurable intere$teinnsured’s life. Under that
exception, the beneficiary must be a benevolentc&ibnal or religious institution
and the payor be designated as the oWhefThe logical implication of this
exception is that in cases not covered, it wouldirbpermissible if the person
paying the premium had no insurable interest inlifieeof the insured or if the
person paying the premiums were not the policy awrker this reason, we must
interpret section 2704 and section 2705 in harnary not render the language of
section 2705 superfluous.

“If the insured procures the policy at the behdsarmther, the policy may

nevertheless lack a legally insurable interé$t.To determine who procured the

9 See generallyKramer, 14 N.Y.3d 539.

"L SeeN.Y. Ins. Law § 7815 (McKinney 2007) (“No persdmad directly or indirectly engage in
any act, practice or arrangement that constitutasger originated life insurance.”).

218Del. C.§ 2705.

73 Schlanger 2006 Ins. TrysEIV. 09-506-GMS, 2010 WL 2898315, at *6.
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policy, we look at who pays the premiuffisindeed, section 2704(a) and section
2705 read together require the insured to fundoteeniums on the policy unless
the payor is a charitable, benevolent, educatiomal, religious institution.
Therefore, if a third party financially induces tinsured to procure a life insurance
contract with the intent to immediately transfee tholicy to a third party, the
contract lacks an insurable interest. Stated rdiffedy, if an insured procures a
policy as a mere cover for a wager, then the ifdearaterest requirement is not
satisfied”

An insured’s right to take out a policy with thedant to immediately transfer
the policy is not unqualified. That right is lirad to bona fide sales of that policy
taken out in good faitf?. A bona fide insurance policy sale or assignmequires
that the insured take out the policy in good faithet-as a cover for a wagering

contract.” Certainly, if A cannot procure a life insuranagligy on the life of B

" Floyd, 91 A. at 656.
> Rucker 2007 Ins. Trus?35 F.Supp. 2d at 140.

® SeeBussinger v. Bank of Waterton80 N.W. 290, 294 (Wis. 1886) (noting the benefitshe
insured of the alienability of bona fide policie€lement v. New York Life Ins. Cd46 S.W. 561,
564 (Tenn. 1898) (voiding policy where insured Ipagelarranged a deal to obtain the policy and
transfer it to a third-party with no insurable irgst immediately after issuance because “the
transfer and assignment must be made in good faiith not as a mere colorable evasion of the
provision in regard to wagering contracts, [] inl@rto validate or legalize the same”).

" See Chamberlain v. ButleB6 N.W. 481, 483 (Neb. 1901) (finding that anigssent to one
without an insurable interest is permitted where ttansaction is “wholly independent of and
subsequent to the” issuance of the policy, andithhe transfer “agreement had existed prior to
the issuance of the policy, or contemporaneougigr” the policy would be void).
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without having an insurable interest in B’s lifeeth A cannot induce B'’s
procurement of a life insurance policy with theemitto allow A to immediately
purchase the policy for a nominal sum. “If thestfiis a speculating and wagering
policy so is the last® Thus, section 2704 requires courts to scrutirifz
circumstances under which the policy was issued @e@rmine who in fact
procured or effected the policy.

Payment of the premiums by the insured, as opptsesdmeone with no
insurable interest in the insured’s life, providé®ng evidence that the transaction
is bona fide? Under section 2704(a), the insured is free tm¢pre or effect” a
policy on his own life for the benefit of anyonkife insurance policies, however,
do not come into effect without premiums, so amiad cannot “procure or effect”
a policy without actually paying the premiums. &ldy, section 2708, which
prohibits policies issued without the consent of thsured except in narrow
situations not present here, utilizes the phragpglies therefore or has consented
thereto in writing.” By implication, “procuring oeffecting” a policy has to be
something more than simply applying for a policypooviding written consent to

the policy’s issuance. Therefore, if a third pdupds the premium payments by

providing the insured the financial means to pusehthe policy then the insured

8 Clark v. Allen 11 R.1. 439, 440 (R.I. 1877).

" Floyd, 91 A. at 655-56.
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does not procure or affect the policy. Accordinglyird parties are prohibited
from procuring or causing to be procured insuracgetracts on the life of the
insured unless the policy benefits are payable ame®ne with an insurable
interest.

In summary, the insured’s subjective intent forquming a life insurance
policy is not the relevant inquiry. The relevamguiry is who procured the policy
and whether or not that person meets the insunatageest requirements.

lll.  CERTIFIED QUESTION THREE: THE TRUST'S INTEREST

The third certified question concerns whether thedevant statutory
provisions confer upon a trustee an insurable estein the life of the individual
insured who established the trust if the insuradnds to transfer the beneficial
interest in the trust to a third-party investorhwito insurable interest. As certified

by the district court:

Does 18Del. C. § 2704(a) and (c)(5) confer upon the trustea of
Delaware trust established by an individual insuaadinsurable
interest in the life of that individual when, atetlime of the
application for life insurance, the insured intetits the beneficial
interest in the Delaware trust would be transfetced third-party
investor with no insurable interest in that indivads life following
the issuance of the life insurance policy?

Our answer to question number three“¥ES,” as long as the

individual insured actually established the trust, however, the insured
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does not create and fund the trust then the reksttip contemplated under
section 2704(c)(5) is not satisfied.

Phoenix argues section 2704(c)(5) must be intexgréd the context of
section 2704(a) and Delaware common law, which ipiblvagering contracts
channeled through trusts. Dawe argues that se2i04(c)(5) recognizes a trust's
right to own life insurance policies by conferriog a trustee a broad insurable
interest in the life of the insured. Delaware &ty trusts did not exist at
common law. The policy of the Delaware Statutoryst Act is to give maximum
effect to freedom of contract and the enforceabdit governing instruments, and
its provisions are to be construed broadly evém derogation of the common law.

A. Recent Changes to Section 2704(c)(5)

Section 2704(c) describes categories of persons esmtities having an
insurable interest in the life of the insured. t#®ec 2704(c)(5) confers on the
trustee of a trust an insurable interest in the &f the person who established the
trust.

On July 13, 2011, after the parties completed imgef the Governor signed
Senate Bill No. 83, an Act to amend Titles 10, 12, and 25 of the Delaware
Code relating to judicial procedure, fiduciary telas, insurance and property.

Section 17 of that Act addressesOd. C.8 2704(c)(5).

8supr. Ct. R. 15 (a)(vi).
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At the time that the parties briefed the certiftgaestions, section 2704(c)(5)
provided in relevant part that:

The trustee of a trust established by an individuas an insurable

interest in the life of that individual and the samsurable interest in the

life of any other individual as does any person viddreated as the

owner of such trust for federal income tax purposes
Section 2704(c)(5) now provides, in pertinent pidui:

The trustee of a trusteated and initially fundedy an individual has an

insurable interest in the life of that individuatcathe same insurable

interest in the life of any other individual as do&ny person who is
treated as the owner of such trust for federal nmeaax purposes
without regard to
a. The identity of the trust beneficiaries
b. Whether the identity of the trust beneficiaries rapes from time
to time; and
c. The means by which any trust beneficiary acquirdseaeficial
interest in the trust*

Importantly, the prior statutory language did natit who may be a trust
beneficiary or require the beneficiary to have adependent insurable interest.
The revised language expressly states that a ¢rusés an insurable interest
“without regard to the identity of the trust bew&dries, whether the [trust

beneficiaries] change . . . , and the means bywainy trust beneficiary acquires a

beneficial interest in the trust” The Synopsis of Senate Bill 83 states the

81 The synopsis of Senate Bill No. 83 addressin@®&B C. § 2704 (c)(5) states:
[1]t is intended to clarify the provisions of cuntelaw which state categorically
that a trust has an insurable interest in theolifine person who creates the trust.

8218 Del. C.§ 2704(c)(5) (a)-(c), effective August 1, 2011.
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revisions were intended to “clarify the provisiarfscurrent law” concerning when
a trust has an insurable interest, meaning thent@tanges did not alter the earlier
statute. Thus, a trust has an insurable intereshénlife of the person who
established-ereated and initially fundeg-the trust without regard to whether the
beneficial interest in the trust is subsequently so transferred.

B. Section 2704(c)(5) must be read in harmony with Segn 2704(a)

As noted in Section IIC above, we must interpretisa 2704(c) in light of
section 2704(a) to create harmony within the statuection 2704(c)(5) requires
more than just technical compliance with sectior04{@), otherwise section
2704(c)(5) would expressly authorize wagering @i, so long as it was
conducted through a trust for whom the insured thassettlor or grantor. And as
explained in Question two, a life insurance polcgcured or effected without an
insurable interest is a wager on the life of theuned and is prohibited by the
Delaware Constitution.

Section 2704(c)(5) only grants the trustee of aaldare trust an insurable
interest in the life of the individual insured thet trust is “established” by the
individual insured. The insured, as settlor omgpa, must both create and initially
fund the trust corpus. This requirement is nots8ad if the trust is created

through nominal funding as a mere formality. k& flunding is provided by a third
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party as part of a pre-negotiated agreement—thersibstantive requirements of
sections 2704(a) and 2704(c)(5) are not met.

Parties cannot use section 2704(c)(5) to do intlrechat 2704(a) clearly
prohibits parties from doing directly. The geneanae, as explained in Question
two, “is that all persons have an insurable interetheir own life . . . and may . . .
insure their life in good faith for the benefit ahy person whom they see fit to
name as the beneficiary, regardless of whether g#blBon has an insurable
interest in their life, provided it not be done taay of cover for a wagering
policy."®® Thus, an individual insured can procure a pading name his own trust
as the owner and beneficiary of that validly preculife insurance policy, and the
policy complies with the first clause of section0O2{a). Additionally, the
individual insured can establish—create and ilytieind—a trust for the purpose
of procuring life insurance on the individual’'s oWfe and the trustee of that trust
has an insurable interest under the second clalusection 2704(a) and section
2704(c)(5). In both scenarios, however, eitheritidevidual insured or the trustee
must intend to purchase the policy for lawful irewe purposes, and not as a

cover for a waging contract.

8344 Am. Jur. 2dnsurance§ 978 (2010) (citations omittedjeeRichard A. Lord, Milliston on
Contracts8 17.5 (4th ed. 2010) ("[A] person may take oytadicy on his own life, pay the
premiums, and designate as a beneficiary any pdrsothooses, even though the beneficiary
chosen would otherwise have no insurable interetiie life of the insured. Such a policy is not
a wagering contract, unless the transaction ishi@purpose of speculation and is mere cover for
a wagering transaction.”).

33



Where the individual insured creates a trust tal ladlife insurance policy on
his life and funds the trust with that policy ortvmoney to pay its premiums then
the trustee has the same insurable interest teaetior has in his own life. Thus,
we only inquire whether the owner (either the iesuor the trust) has an insurable
interest in the insured’'s life at the policy’s ipten and not whether the
beneficiaries of the policy have an insurable ser If the individual insured
creates and initially funds the trust, then thestte has an insurable interest
without regard to how the trust beneficiaries atditheir interest.

Therefore, we answer Certified question three @ dffirmative if the life
insurance is procured for a legal purpose and sa aeover for an illegal wager
contract. In cases where a third party eitherctlyeor indirectly funds the
premium payments as part of a pre-negotiated aeraegt with the insured to
iImmediately transfer ownership, the policy fails i@t inception for lack of an
insurable interest.

CONCLUSION

For the above reasons, Certified Question oneswared in the affirmative,

Certified Question two is answered in the negadind Certified Question three is

answered in the affirmative.
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