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This case poses the following fundamental questiGan a board of
directors, acting in good faith and with a reasdedhctual basis for its
decision, when faced with a structurally non-coeciall-cash, fully
financed tender offer directed to the stockholdadgrthe corporation, keep a
poison pill in place so as to prevent the stockbiddrom making their own
decision about whether they want to tender thearefi—even after the
incumbent board has lost one election contestll gdar has gone by since
the offer was first made public, and the stockhddee fully informed as to
the target board’s views on the inadequacy of thierd If so, does that
effectively mean that a board can “just say net@id hostile tender offer?

The answer to the latter question is “no.” A boaashnot fust say
no” to a tender offer. Under Delaware law, it mfisgt pass through two
prongs of exacting judicial scrutiny by a judge whil evaluate the actions
taken by, and the motives of, the board. Only arth@f directors found to
be acting in good faith, after reasonable invesitgaand reliance on the
advice of outside advisors, which articulates amavinces the Court that a
hostile tender offer poses a legitimate threah&dorporate enterprise, may
address that perceived threat by blocking the tenffer and forcing the

bidder to elect a board majority that supportdits



In essence, this case brings to the fore one aintb&t basic questions
animating all of corporate law, which relates te thllocation of power
between directors and stockholders. That is, “wlifeaver, will a board’s
duty to ‘the corporation and its shareholders’ rexj{the board] to abandon
concerns for ‘long term’ values (and other constitties) and enter a current
share value maximizing modé?”More to the point, in the context of a
hostile tender offer, who gets to decide when drtie corporation is for
sale?

Since the Shareholder Rights Plan (more commoniyknas the
“poison pill") was first conceived and throughoutet development of
Delaware corporate takeover jurisprudence duriegrenty-five-plus years
that followed, the debate over who ultimately desiavhether a tender offer
Is adequate and should be accepted—the sharehaoliddrs corporation or
its board of directors—has raged on. Starting Witbran v. Household
International, Inc? in 1985, when the Delaware Supreme Court firstelgbh
the adoption of the poison pill as a valid takeodefense, through the

hostile takeover years of the 1980s, and in sevexa@nt decisions of the

1 TW Servs., Inc. v. SWT Acquisition Corp989 WL 20290, at *8 (Del. Ch. Mar. 2,
1989).
2490 A.2d 1059 (Del. 1985).



Court of Chancery and the Delaware Supreme Cothis fundamental
guestion has engaged practitioners, academics, raathbers of the
judiciary, but it has yet to be confronted head on.

For the reasons much more fully described in tmeareder of this
Opinion, | conclude that, as Delaware law curresthnds, the answer must
be that the power to defeat an inadequate hostil@etr offer ultimately lies
with the board of directors. As such, | find thia¢ Airgas board has met its
burden undetJnocal to articulate a legally cognizable threat (thegddly
inadequate price of Air Products’ offer, coupledhathe fact that a majority
of Airgas’s stockholders would likely tender intoat inadequate offer) and
has taken defensive measures that fall within geaf reasonable responses
proportionate to that threat. | thus rule in fasbdefendants. Air Products’
and the Shareholder Plaintiffs’ requests for redief denied, and all claims

asserted against defendants are dismissed witidice]

% See, e.gYucaipa Am. Alliance Fund II, L.P. v. RiggibA.3d 310, 351 n.229 (Del. Ch.
2010);eBay Domestic Holdings, Inc. v. Newma2k10 WL 3516473 (Del. Ch. Sept. 9,
2010);Versata Enters., Inc. v. Selectica, e A.3d 586 (Del. 2010).

* Defendants have also asked the Court to ordeP#iducts to pay the witness fees and
expenses incurred by defendants in connection thighexpert report and testimony of
David E. Gordon in defense against Count | of ArodRicts’ Amended Complaint,
alleging breach of fiduciary duties in connectiothwPeter McCausland’s January 5,
2010 exercise of Airgas stock options. That regjisedenied. The parties shall bear all
of their own fees and expenses.



INTRODUCTION

This is the Court’s decision after trial, extenspast-trial briefing,
and a supplemental evidentiary hearing in this Jantning takeover battle
between Air Products & Chemicals, Inc. (“Air Protki¢ and Airgas, Inc.
(“Airgas”). The now very public saga began quiattymid-October 2009
when John McGlade, President and CEO of Air Prajugrivately
approached Peter McCausland, founder and CEO ofaéjr about a
potential acquisition or combination. After McGéasl private advances
were rebuffed, Air Products went hostile in Febyua010, launching a
public tender offer for all outstanding Airgas star

Now, over a year since Air Products first announitedll-shares, all-
cash tender offer, the terms of that offer (othantprice) remain essentially
unchanged. After several price bumps and extensions, theraftirrently
stands at $70 per share and is set to expire tdeyruary 15, 2011—Air
Products’ stated “best and final” offer. The Aisghoard unanimously
rejected that offer as being “clearly inadequdteThe Airgas board has
repeatedly expressed the view that Airgas is watrfleast $78 per share in a
sale transaction—and at any rate, far more than$if@ per share Air

Products is offering.

® SeeSection IF. (The $60 Tender Offfor details about the terms of the offer.
® JX 659 (Airgas Schedule 14D-9 (Dec. 22, 2010at(a)(111).
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So, we are at a crossroads. Air Products has itetigest and final”
offer—apparently its offer to acquire Airgas hasaleed an end stage.
Meanwhile, the Airgas board believes the offerleady inadequate and its
value in a sale transaction is at least $78 peareshat this stage, it appears,
neither side will budge. Airgas continues to maimtits defenses, blocking
the bid and effectively denying shareholders theiagh whether to tender
their shares. Air Products and Shareholder Pfantiow ask this Court to
order Airgas to redeem its poison pill and otheéiedses that are stopping
Air Products from moving forward with its hostileffer, and to allow
Airgas’s stockholders to decide for themselves iMiiethey want to tender
into Air Products’ (inadequate or not) $70 “besd dinal” offer.

A week-long trial in this case was held from Octobe2010 through
October 8, 2010. Hundreds of pages of post-tri@maranda were
submitted by the parties. After trial, severaldiedactual, and evidentiary
guestions remained to be answered. In ruling omaice outstanding
evidentiary issues, | sent counsel a Letter Ordedecember 2, 2010 asking
for answers to a number of questions to be additasssupplemental post-
trial briefing. On the eve of the parties’ subrioss to the Court in response
to that Letter Order, Air Products raised its ofi@ithe $70 “best and final”

number. At that point, defendants vigorously omaba ruling based on the



October trial record, suggesting that the entid {indeed, the entire case)
was moot because the October trial predominanityded on the Airgas
board’s response to Air Products’ then-$65.50 ddieat the board’s decision
to keep its defenses in place with respect to ¢ffar. Defendants further
suggested that any ruling with respect to the #7ér avas not ripe because
the board had not yet met to consider that offer.

| rejected both the mootness and ripeness argurhentss for
mootness, Air Products had previously raised itd IBeveral times
throughout the litigation but the core questionodbef me—whether Air
Products’ offer continues to pose a threat justdyiAirgas’s continued
maintenance of its poison pill—remained, and resiaihe same. And as
for ripeness, by the time of the December 23 Ledtater the Airgas board
had met and rejected Air Products’ revised $70roffedid, however, allow
the parties to take supplemental discovery relatmghe $70 offer. A
supplemental evidentiary hearing was held from dan@5 through January
27, 2011, in order to complete the record on th® $¥er. Counsel
presented closing arguments on February 8, 2011.

Now, having thoroughly read, reviewed, and re@datpon all of the

evidence presented to me, and having carefullyidered the arguments

" Dec. 23, 2010 Letter Order.



made by counsel, | conclude that the Airgas boarghyroceeding as it has
since October 2009, has not breached its fiduadaties owed to the Airgas
stockholders. 1 find that the board has actedomdgfaith and in the honest
belief that the Air Products offer, at $70 per ghés inadequate.

Although | have a hard time believing that inadequarice alone
(according to the target’s board) in the contexa afon-discriminatory, all-
cash, all-shares, fully financed offer poses amyeat’—particularly given
the wealth of information available to Airgas’s &tholders at this point in
time—under existing Delaware law, it apparentlysiotnadequate price has
become a form of “substantive coercion” as thatceph has been developed
by the Delaware Supreme Court in its takeover puadence. That is, the
idea that Airgas’s stockholders will disbelieve tward’s views on value (or
in the case of merger arbitrageurs who may have-s&n profit goals in
mind, they may simply ignore the board’s recomméoda), and so they
may mistakenly tender into an inadequately pricéféro Substantive
coercion has been clearly recognized by our Supf@ogt as a valid threat.

Trial judges are not free to ignore or rewrite digbe court decisions.
Thus, for reasons explained in detail below, | amstrained by Delaware
Supreme Court precedent to conclude that defendawes met their burden

under Unocal to articulate a sufficient threat that justifigse tcontinued



maintenance of Airgas’s poison pill. That is, asBwyg defendants have met
their burden to articulate a legally cognizableestr(prong 1), Airgas’s

defenses have been recognized by Delaware lanaasmrable responses to
the threat posed by an inadequate offer—even ashalles, all-cash offer
(prong 2).

In my personal view, Airgas’s poison pill has sehits legitimate
purpose. Although the “best and final” $70 offershbeen on the table for
just over two months (since December 9, 2010), Products’ advances
have been ongoing for over sixteen months, anda&isgguse of its poison
pill—particularly in combination with its staggerdmbard—has given the
Airgas board over a full year to inform its stoclders about its view of
Airgas’s intrinsic value and Airgas’s value in desiansaction. It has also
given the Airgas board a full year to express i&svg to its stockholders on
the purported opportunistic timing of Air Produatepeated advances and to
educate its stockholders on the inadequacy of Aadécts’ offer. It has
given Airgasmore time than any litigated poison pill in Delawanistory—
enough time to show stockholders four quartersngbroving financial
results® demonstrating that Airgas is on track to meetpitsjected goals.

And it has helped the Airgas board push Air Prosltictraise its bid by $10

8 SeeJX 304; JX 433; JX 645; JX 1086.



per share from when it was first publicly annountedvhat Air Products
has now represented is its highest offer. Therdeabboth the October trial
and the January supplemental evidentiary hearingfiroo that Airgas’s
stockholder base is sophisticated and well-infornaed that essentially all
the information they would need to make an inforrdedision is available
to them. In short, there seems to be no threa-htre stockholders know
what they need to know (about both the offer amdAligas board’s opinion
of the offer) to make an informed decision.

That being said, however, as | understand bindinglaare
precedent, | may not substitute my business judgieerthat of the Airgas
board® The Delaware Supreme Court has recognized inatequice as a
valid threat to corporate policy and effectiven€sdhe Delaware Supreme
Court has also made clear that the “selection ofinae frame for
achievement of corporate goals . . . may not besgdtéd to the
stockholders™ Furthermore, in powerful dictum, the Supreme Edas

stated that “[d]irectors are not obliged to abandodeliberately conceived

® paramount Commc'ns, Inc. v. Time, In671 A.2d 1140, 1154 (Del. 199®ee City
Capital Assocs. Ltd. P’ship v. Interco, In651 A.2d 787 (Del. Ch. 1988grand Metro.
Pub. Ltd. Co. v. Pillsbury Cp558 A.2d 1049 (Del. Ch. 1988).

19See Unitrin, Inc. v. Am. Gen. Corp51 A.2d 1361, 1384 (Del. 1995) (“This Court has
held that the ‘inadequate value’ of an all cashdibshares offer is a ‘legally cognizable
threat.”) (quotingParamount Commc’ns, Inc. v. Time, In6871 A.2d 1140, 1153 (Del.
1990)).

' paramount 571 A.2d at 1154.



corporate plan for a short-term shareholder puaiiess there is clearly no
basis to sustain the corporate strategyAlthough | do not read that dictum
as eliminating the applicability of heightenkkhocal scrutiny to a board’s
decision to block a non-coercive bid as underpritetb read it, along with
the actual holding itunitrin, as indicating that a board that has a good faith,
reasonable basis to believe a bid is inadequate biwak that bid using a
poison pill, irrespective of stockholders’ deseatcept it.

Here, even using heightened scrutiny, the Airgasardohas
demonstrated that it has a reasonable basis fdaisug its long term
corporate strategy—the Airgas board is independamd, has relied on the
advice of three different outside independent fan@n advisors in
concluding that Air Products’ offer is inadequat&ir Products’own three
nomineeswho were elected to the Airgas board in Septen2®di0 have
joined wholeheartedly in the Airgas board’s deteaion, and when the
Airgas board met to consider the $70 “best andl*finHer in December
2010, it was one of those Air Products Nominees waidl, “We have to
protect the pill.** Indeed, one of Air Productswn directorsconceded at

trial that the Airgas board members had acted witheir fiduciary duties in

1214.
13 SEH Tr. 420 (Clancey).
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their desire to “hold out for the proper pricé,and that “if an offer was
made for Air Products that [he] considered to biaiuro the stockholders of
Air Products . . . [he would likewise] use evergdémechanism available”
to hold out for the proper price as well.Under Delaware law, the Airgas
directors have complied with their fiduciary dutie$hus, as noted above,
and for the reasons more fully described in theaiader of this Opinion, |
am constrained to deny Air Products’ and the Sladdehn Plaintiffs’
requests for relief.
I. FACTS

These are the facts as | find them after triales&vrounds of post-
trial briefing, and the supplemental evidentianafieg’® Because facts
material to this dispute continued to unfold aftex October trial had ended,
| first describe the general background facts legdip to Air Products’ $70
“pbest and final” offer. The facts developed in thgplemental evidentiary
hearing specifically necessary to determine whe#fieProducts’ $70 offer
presents a cognizable threat and whether Airgasfendive measures are

reasonable in relation to that threat are set fbdabinning in Section P.

14 SEH Tr. 104 (Davis).

id.

16 References to the October trial transcript aredcits “Trial Tr. [####].” References to
the January supplemental evidentiary hearing trgptsare cited as “SEH Tr. [###].” For

both the trial transcript and the supplementaryeniiary hearing transcript cites, the
name of the particular withess speaking is indatate parentheses. Citations to trial
exhibits from both the October trial and the Japuderaring are referred to as “IX [###].”

11



(under the heading “Facts Developed at the SuppltaheEvidentiary
Hearing”).
BACKGROUND FACTS
For ease of understanding, | begin with a list ome of the key
players with leading roles at the October tfal.

From Air Products:

e John McGlade: Air Products’ CEO, President, and
Chairman of the board.

e Paul Huck: Air Products’ CFO and Senior Vice
President.

7 In addition to the listed players, the partieshe@cesented expert witnesses who
testified about the valuation of Airgas—from defants’ side, to show that
management’s assumptions in reaching its valuaioreclusions about the company were
reasonable; from plaintiffs’ side, to rebut thosswamptions and numbers. The experts
were: Robert Reilly (Shareholder Plaintiffs’ valuation expert3eg JX 642 (Expert
Report of Robert Reilly (Aug. 20, 2010)Professor Daniel Fischel (Air Products’
valuation expertseeJX 639 (Expert Report of Daniel Fischel (Aug. 2010)); 639A
(updated exhibits); anBrofessor Glenn Hubbard (Airgas’s valuation expert)séeJX
640 (Expert Report of Glenn Hubbard (Sept. 3, 2D1@I three experts were credible
witnesses on the limited topics that they were @gkeopine on, who ultimately reached
different conclusions. Reilly testified that thec@hausland Analysis and inadequacy
opinions from the financial advisors were not st to provide a basis for Airgas to
find Air Products’ offers “grossly inadequate” andt worthy of discussion. Fischel and
Hubbard both testified as to the macroeconomicrapsans underlying Airgas’s five-
year plan. Finding Airgas’s assumptions overlyimotic, Fischel opined that the
inadequacy opinions of Airgas’s financial advisare not supported by the economic
evidence. Hubbard, on the other hand, testifiedt tAirgas’s macroeconomic
assumptions were reasonable, and convincingly aesupsively explained why.
Ultimately, | found Professor Hubbard to be the mpsrsuasive expert witness on
valuation, but this decision does not turn so mmchvho won the battle of the experts as
it does on the special circumstances surroundirgg dbnduct of the Air Products
Nominees to the Airgas board.

12



From Airgas:

» Peter McCaudand: Airgas’'s founder and CEO.
McCausland also served as Chairman of the Airgasdoo
from May 1987 until September 15, 2010.

* Robert McLaughlin: Airgas’s CFO and Senior Vice
President.

* Michael Molinini: Airgas’s Chief Operating Officer and
Executive Vice President.

* LeeThomas. Airgas director.

* Richard Ill: Airgas former director who lost his board
seat at the September 15, 2010 annual meeting.

The Financial Advisors:
* Filip Renksy: Investment banker from Bank of America
Merrill Lynch, one of Airgas’s outside financial\adors.
* Michael Carr: Investment banker from Goldman Sachs,
Airgas’s other outside financial advisor.

With those players in mintf, here are the facts as | find them after
trial.

A. The Parties
1. Air Products
Plaintiff Air Products is a Delaware corporationablquartered in
Allentown, Pennsylvania that serves technology,rgneindustrial and

healthcare customers globally. It offers a uniguogtfolio of products,

18 Two additional experts played minor roles at theaBer trial. Defendants presented
“proxy expert” Peter Harkins (seeJX 638 (Expert Report of Peter Harkins (Aug. 20,
2010)); JX 638A (Supplemental Expert Report of Pdiarkins (Sept. 26, 2010)).
Harkins also testified at the January hearing, lisdtestimony is discussed in greater
detail later in this Opinion. Finally, defendardatso presented “tax experDavid
Gordon, to provide his expert opinion on a discrete isselating to McCausland’s
exercise of stock options, but his testimony hadvearing on the core issue before me.
Seenfra note 97.
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services and solutions that include atmospherieggsocess and specialty
gases, performance materials, equipment and sefVickir Products is the
world’s largest supplier of hydrogen and heliumg @rhas also built leading
positions in growth markef8. Founded in 1940 on the concept of “on-site”
production and sale of industrial gases, Air Prasluevolutionized the sale
of industrial gases by building gas generatinglifees adjacent to large-
volume gas users, thereby reducing distributiorisédsToday, with annual
revenues of $8.3 billion and approximately 18,96(plyees, the company
provides a wide range of services and operateganforty countries around
the world?? Air Products currently owns approximately 2% oifgas’s
outstanding common stock.

2. Shareholder Plaintiffs

The Shareholder Plaintiffs are Airgas stockholdefi®gether, they
own 15,159 shares of Airgas common stocknd purport to represent all
other stockholders of Airgas who are similarly ated.

3. Airgas Defendants

Airgas is a Delaware corporation headquartered iadner,

Pennsylvania. Founded in 1982 by Chief Executivic€ Peter

19 Joint Pre-Trial Stip. 1 1; JX 86 (Air Products fot0-K (Nov. 25, 2009)).
203X 86 at 3.

1 JX 583 (A Brief History of Air Products).

2 JX 583 at 1; JX 86 at 7, See alsdTrial Tr. 9-10 (Huck).

23 Joint Pre-Trial Stip. 1 12.
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McCausland, it is a domestic supplier and distobwtf industrial, medical
and specialty gases and related hardgbbdsBuilt on an aggressive
acquisition strategy (over 400 acquisitions in ttyeseven years), Airgas
today operates in approximately 1,100 locationé witer 14,000 employees
and is the premier packaged gas company in thé°UT®e core of Airgas’s
business is “packaged” gas—delivering small voluofegas in cylinders or
bottles®® In the last five years or so, Airgas has beenimgpwmore into the
bulk business as wéll. In addition to the gas supply business, about 85%
Airgas’s business is comprised of “hardgoods,” Whitcludes the products
and equipment necessary to consume the gases, lassmwwelding and
safety materialé®

Before its September 15, 2010 annual meeting, Aingas led by a
nine-member staggered board of directors, divised three equal classes
with one class (three directors) up for electiomhegear’? Other than

McCausland, the rest of the board members are emtkmt outside

24 JX 334 (Airgas Form 10-K (May 27, 2010)) at 4.
25 SeeTrial Tr. 642-45 (McCausland).
zj SeeTrial Tr. 862-65 (Molinini).

Id.
8 Trial Tr. 864 (Molinini) (“[Thirty-five] percent 6 our business, which we call
hardgoods, [includes] all the products that aregastes but that customers use when they
consume the gases that they need to regulate peessay need to conduct flow, they
need to protect themselves from the cryogenic teatpees, all of those others
products.”); JX 248 (Airgas Presentation (Feb.ZP,0)) at 17.
9 SeelX 3 (Airgas Amended and Restated Certificatenobtporation) at Art. V, § 1; JX
296 (Airgas Amended and Restated Bylaws (amendeddgh April 7, 2010)) at Art. llI,
§1.
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directors® At the time of the September 15 annual meeting &t the time
this lawsuit was initiated), the eight outside dioes were: W. Thacher
Brown; James W. Hovey; Richard C. lll; Paula A. &heDavid M. Stout;
Lee M. Thomas; John C. van Roden, Jr. and Ellew@alf** (together with
McCausland, “director defendants,” and collectivelyith Airgas,
“defendants”)’?

At the 2010 annual meeting, three Airgas directveCausland,
Brown, and Ill) lost their seats on the board whbaree Air Products
nominees were electéd.On September 23, 2010, Airgas expanded the size
of its board to ten members and reappointed Mc@adsto fill the new
seat® Thus, Airgas is now led by a ten-member staggdvedrd of
directors, nine of whom are independent. To barcleeferences to the
Airgas board in the section of this Opinion distougsthe factual
background from October 2009 through September2080 means the
entire Airgas board as it was constituted beforee $teptember 15 annual

meeting. After the September 15, 2010 meetingjlidiscuss in detail the

2‘; JX 449 (Airgas Schedule 14A (July 23, 2010)) atl23

Id.
32 The parties stipulated to dismiss Brown and Bhirthis action as they lost their seats
in the September 15, 2010 annual meeting and tbhukmger serve as members of
Airgas’s board. SeeOrder and Stipulation of Dismissal Without Pregel{granted Jan.
6, 2011).
33 SeeJX 565A (certified results of inspector of electdn
34 JX 565B (Airgas press release (Sept. 23, 2010) Tr. 505-06 (Thomas).
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facts relating to Air Products’ $70 offer and thatiens of the “new” Airgas
board, including the three Air Products nominees.

As of the record date for the 2010 annual meetidggas had
83,629,731 shares outstanding. From October 2@0@r( Air Products
privately approached Airgas about a potential deak)l today, Airgas’s
stock price has ranged from a low of $4#°64 a high of $71.2& For
historical perspective, before then it had beeditiain the $40s and $50s
(with a brief stint in the $60s) through most 00ZeR008, until the financial
crisis hit in late 2008. The stock price droppedav as $27 per share in
March of 2009, but quickly recovered and jumpedkbiato the mid-$40s.
In the board’s unanimous view, the company is waitleast $78 in a sale
transaction at this time ($60-ish unaffected stqmice plus a 30%
premium), and left alone, most of the Airgas dioest‘would say the stock
will be worth north of $70 by next yeat”” In the professional opinion of
one of Airgas’s independent financial advisors,fdievalue of Airgas as of

January 26, 2011 is “in the mid to high seventas] well into the mid

% Jan. 29, 2010. As of today, Airgas’s 52-week 19\$59.26.

% Nov. 2, 2010.

37 Closing Argument Tr. 169 (Wolinsky).See SEH Tr. 65 (Clancey) (“Q. [At the
December 21, 2010 Airgas board meeting,] did yacheany conclusions as to where
you think this company’s stock will be trading inyaar? A. | think the company’s
stock, when and if this is behind us, will be tragliin the 70s.”); SEH Tr. 206
(McCausland) (testifying that Airgas stock couldsiBatrade in the range of $72-$76
sometime in the next 12 months, “barring some mapset in the economy or the stock
market”). Independent analysts’ reports are ia With those numbers as well.
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eighties.®® McCausland currently owns approximately 9.5% dfgas
common stock. The other directors collectively oleas than 2% of the
outstanding Airgas stock. Together, the ten cdrfgrgas directors own
approximately 11% of Airgas’s outstanding stock.

B. Airgas’s Anti-Takeover Devices

As a result of Airgas’s classified board structutewould take two
annual meetings to obtain control of the board.addition to its staggered
board, Airgas has three main takeover defense$:a @hareholder rights
plan (“poison pill") with a 15% triggering thresipl® (2) Airgas has not
opted out of Delaware General Corporation Law (“GC8 203, which
prohibits business combinations with any interestedkholder for a period
of three years following the time that such stodteobecame an interested
stockholder, unless certain conditions are fhatyd (3) Airgas’s Certificate
of Incorporation includes a supermajority mergeprapal provision for
certain business combinations. Namely, any mevgdr an “Interested
Stockholder” (defined as a stockholder who benafficiowns 20% or more
of the voting power of Airgas’s outstanding votisgock) requires the

approval of 67% or more of the voting power of then-outstanding stock

38 SEH Tr. 393-94 (DeNunzio).
39 JX 11 (Airgas Form 8-K (May 10, 2007) (ShareholRéghts Agreement)).
%9 See8 Del. C.§ 203.
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entitled to vote, unless approved by a majorityhef disinterested directors
or certain fair price and procedure requiremergsaet’*

Together, these are Airgas’s takeover defensesAtin&®roducts and
the Shareholder Plaintiffs challenge and seek tee ramoved or deemed
inapplicable to Air Products’ hostile tender offer.

C. Airgas’s Five-Year Plan

In the regular course of business, Airgas preparge-year strategic
plan approximately every eighteen months, foreggstihe company’s
financial performance over a five year horiZénin the fall of 2007, Airgas
developed a five-year plan predicting the compamgsiormance through
fiscal year 2012. The 2007 plan included two soesaa strong economy
case and a weakening economy ¢dsdiirgas generally has a history of
meeting or beating its strategic plans, but it Bedhind its 2007 plan when
the great recession Hit. At the time of the October trial, Airgas was ringn

about six months behind the weakening economy easkabout a year and

a half behind the strong economy case.

1 JX 3 (Airgas Amended and Restated Certificatenobtporation) at Art. VI, §§ 1-3.

2 Trial Tr. 613-14 (McCausland).

3 Trial Tr. 656 (McCausland).

* Trial Tr. 729-30 (McLaughlin).

% Trial Tr. 656 (McCausland). At the January suppatal hearing, McCausland
testified that Airgas now has “a good shot of mgkilmat 2007 five-year plan despite the
fact that the worst recession since the Great Bspe landed right in the middle of that
period.”) SEH 303 (McCausland).
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In the summer of 2009, Airgas management was afreaaking on
an updated five-year pldf. The 2009 plan included only a single scenario:
a “base” case or “slow and steady recovery in ttenemy.”’ The 2009
five-year plan was completed and distributed to Alvgas directors before
November 2009, and the plan was formally presetethe board at its
November 2009 strategic planning retr&at.

D. Air Products Privately Expresses Interest in Airgas

1. The $60 all-stock offer

Air Products first became interested in a transactvith Airgas in
20077° but did not pursue a transaction at that time bseairgas’s stock

price was too high° Then the global recession hit, and in the sprng

“® Trial Tr. 731 (McLaughlin).

*" Trial Tr. 746 (McLaughlin); Trial Tr. 788 (McLaugjh). Shareholder Plaintiffs argue
that the 2009 plan represented an “optimistic” plasluding “aggressive assumptions,”
while Air Products calls the assumptions in the 2@fan “highly optimistic’ and
“unreasonable”—particularly the macroeconomic agstions and failure to consider the
possibility of a double-dip recession. While thartes may call the assumptions
different names (i.e., “strong,” “mild,” “aggressi¥ “slow”), everyone agrees that
reasonable minds can differ as to what may lie dhaad no one disputes that the
company’s ability to meet its projections depemnaldarge part on growth in the U.S.
economy as a whole. What is clear, however, isrthane at Airgas tweaked the plan at
the direction of McCausland or changed any of theimbers in light of Air Products’
offer. Trial Tr. 767 (McLaughlin); Trial Tr. 697McCausland). In addition, Airgas
relied on its financial advisors at Bank of AmerMarrill Lynch and Goldman Sachs to
review the plan, and the bankers were satisfietl thié assumptions in the model. Trial
Tr. 960 (Rensky).

“*8 Trial Tr. 672 (McCauslandleeJX 64 (Nov. 2009 Five Year Strategic Financialipla
9 Trial Tr. 110 (McGlade).

* Trial Tr. 47 (Huck).
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summer of 2009, Air Products’ interest in Airgassweeignitec®® On
September 17, 2009, the Air Products board of threc authorized
McGlade to approach McCausland and discuss a pessinsaction
between the two companigs. The codename for the project was
“Flashback,” because Air Products had previouskmbi@ the packaged gas
business and wanted to “flash back” int’it.

On October 15, 2009, McGlade and McCausland meAias’s
headquarterd’ At the meeting, McGlade conveyed Air Productséiast in
a potential business combination with Airgas amappsed a $60 per share
all equity deaP® After the meeting, McCausland reported the sulostaf
his conversation with McGlade to Les Graff, AirgaSenior Vice President
for Corporate Development, who took typewrittenasotvhich he called
“Thin Air.”*® As Graff's notes corroborate, during the meetiigGlade
communicated Air Products’ views on the strategroddits and synergies

that a transaction could yield, noting that a cambon would be

L Trial Tr. 111-12 (McGlade).

%2 JX 27 (Air Products Minutes of Meeting of BoardRifectors (Sept. 17, 2009)) at 9.
>3 Trial Tr. 47 (Huck);see alsaTrial Tr. 10 (Huck) (explaining why Air Productsath
sold its packaged gas business to Airgas in 2002).

>4 Trial Tr. 659 (McCausland). The meeting lastedhia range of half an hour to forty-
five minutes. McCausland Dep. 39.

* Trial Tr. 115 (McGlade). In other words, Air Prads would acquire all outstanding
Airgas shares for $60 per share in an all-stoaksaation.

*6 JX 37 (Typewritten notes of Les Graff re convemsatvith Peter McCausland).
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immediately accretivd’ McCausland told McGlade that it was “not a good
time” to sell the company but that he would nevertheless convey the
proposal to the Airgas board.

Shortly thereafter, McCausland telephoned ThachewB, Airgas’s
then-presiding director, to inform him of the offand ask whether he
thought it was necessary to call a special meatinidpe board to consider
Air Products’ proposdl’ Brown said he did not think so, since the entire
board was already scheduled to meet a few weeks fat its strategic

planning retreat? McCausland suggested that he would reach out to

" Trial Tr. 660-61 (McCausland); JX 37 at 1. Graffistes also indicate that, according
to McCausland, McGlade promised twice during thaetimg that Air Products would
“never go hostile.”SeeTrial Tr. 663-64 (McCausland) (“I said, ‘John, ybave to assure
me that you will never go hostile or this convermas going to be very short.” And he
said, ‘Peter, we have no intention of going hostjle McGlade claims otherwise. Trial
Tr. 119 (McGlade) (“I never made a promise we walildgo hostile.”); Trial Tr. 140-41
(McGlade) (“I did not promise to not go hostiletold him at the time that | was here to
discuss a collaborative transaction.”). In anynéyvécGlade said that he does not
specifically recall what he said and concedesliisatesponse to McCausland might have
been “subject to interpretation.” Trial Tr. 141 ¢Mlade). Accordingly, | credit
McCausland’'s testimony on this particular factuaing although | also believe
McGlade’s testimony that at that point in time he dot intend to go hostile but rather
met with McCausland in the hopes of reaching anftig deal, which turned out to be a
fruitless exercise.

8 JX 37 at 1.

*9 Trial Tr. 665 (McCausland).

® Trial Tr. 665-66 (McCausland).

°l |d. Before the November retreat, Brown suggested pieshaps the independent
directors should meet to discuss the offer outsiddcCausland’s presence (Brown Dep.
52-53), but ultimately the board agreed that McGm did not have a conflict of
interest, that because of his substantial stoclkingddhis interests were aligned with the
Airgas shareholders, and that an executive sesditie board to consider the offer was
not necessary. Trial Tr. 501-02 (Thomas). Newess, the independent directors did
(later, in April) meet to discuss the offer outsmfeMcCausland’s presence, and came to
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Airgas’s legal and financial advisors to soliciethadvice, which Brown
thought was a good idé&a.

At its three-day strategic planning retreat fromviimber 5-7, 2009,
in Kiawah, South Carolina, the full board first dieed of Air Products’
proposaf® In advance of the retreat, the board had recebogies of the
five-year strategic plan, which served as the bdsis the board’s
consideration of the $60 offét. The board also relied on a “discounted
future stock price analysis” (the “McCausland Armsady) that had been
prepared by management at McCausland’'s requeshdw she value of

Airgas in a change-of-control transactfon.

the same conclusion as they did in his presencettibabffer was “grossly inadequate.”
Trial Tr. 503 (Thomas); Brown Dep. 126-27.

®2 Trial Tr. 666-67 (McCausland). McCausland themcteed out to Dan Neff at
Wachtell, Lipton, Rosen & Katz, and Airgas’s lomgé financial advisors Goldman
Sachs (Michael Carr) and Bank of America Merrilnich (Filip Rensky).

%3 JX 73 (Minutes of the Regular Meeting of the Asgaoard (Nov. 5-7, 2009)): Trial
Tr. 484 (Thomas); Trial Tr. 586 (McCausland).

® Trial Tr. 484-85 (Thomas); Trial Tr. 672 (McCausil. Although the five-year plan
was not “presented” to the board until Day 2 of te&reat—nineteen pages into the
minutes of the three-day meeting, and after thedbbad already unanimously decided to
reject Air Products’ offer gee JX 73 at 1)—I credit the testimony of Thomas and
McCausland that the board had read and was famiihrthe five-year plan before the
retreat and thus were able to rely on it in corraidethe $60 offer.SeeJX 73 at 19see
alsoTrial Tr. 484 (Thomas); Trial Tr. 586-87 (McCaustynTrial Tr. 672 (McCausland)
(testifying that when the board was discussing Rioducts’ offer at the November
retreat, “the board was very familiar with [thediyear] plan. [The directors] come to
our strategic retreats ready. And they knew it \jel

®5 JX 75 (“McCausland Analysis” Handout (Nov. 5, 2P09The McCausland Analysis
applies a sale of control multiple to forward EBIAQearnings before interest, taxes,
depreciation and amortization) forecasts from tG62five-year plan, and then various
discount rates are applied to the results to gem@rasent value estimates.
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After reviewing the numbers, the board’s view oa thadequacy of
the offer was not even a close call. The boargejthat $60 was “just so
far below what we thought fair value was” that ibwld be harmful to
Airgas’s stockholders if the board sat down withr Mroduct$® In the
board’s view, the offer was so “totally out of thenge” of what might be
reasonable that beginning negotiations at thaepnould send the wrong
message—that Airgas would be willing to sell thenpany at a price that is
well below its fair valué’ Thus, the board unanimously concluded that
Airgas was “not interested in a transacti6h.’No one on the Airgas board
thought it made sense to have any further discnssiath Air Products at
that point®® On November 11, McCausland called McGlade torinfim
of the board’s decisioff.

On November 20, 2009, McGlade sent a letter to Msfzend

essentially putting in writing the offer they haeldm discussing over the last

month—that is, Air Products offered to acquiredllAirgas’s outstanding

® Trial Tr. 492 (Thomas).

*7d.

%8 JX 73 at 1.

% Trial Tr. 308-09 (lll) (“[T]here’s no sense in &itg down [to discuss] what we

conceived to be an inadequate price and establfsfoain regards to any negotiating.

And we’ve consistently said that we would in faittdown and negotiate, if there was an
adequate price put on the tablesge alsarhomas Dep. 21; Trial Tr. 503 (Thomas) (“Q.
How about the conclusion not to have discussiopsnaegotiations, with Air Products

at $60, $63.50, $65.50? A. We felt we should rmsehdiscussions at this point until they
are prepared to put a reasonable offer on the,talille the full understanding that they
would sit down and negotiate fair value from that.”

"9 McCausland Dep. 121.
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shares for $60 per share on an all-stock HasEhe letter suggested that the
$60 offer was negotiable and requested a meetitly Airgas to explore
additional sources of vallé. The letter also requested a “formal
response

2. Airgas Formally Rejects the Offer

Perhaps annoyed at the request for a formal resgdorthe same offer
the board had already rejected, McCausland haseai®tary circulate to the
Airgas board and its advisors and management taamesponse letter to
McGlade, written with a derogatory salutatién.This letter was not sent,
but McCausland did send a real letter to McGlagd tlay informing him
that the Airgas board would meet in early Decemtmerconsider the

proposal’

! Trial Tr. 121 (McGlade); JX 84 (Letter from McGlkado McCausland (Nov. 20,
2009)).

23X 84 at 1-2 (“[W]e welcome the opportunity to rdiéy incremental value above and
beyond what we have offered and are prepared tagenwith you promptly to better
understand the sources of that value and how leeshare the value between our
respective shareholders. To that end, we andawis@s request a meeting with you and
your advisors as soon as possible, both to exglach additional sources of value and to
move expeditiously towards consummating a transacii

|d. at 2.

4 JX 87 (Draft 11/25 letter from McCausland to Mc@a(Nov. 25, 2009)). The letter
was never intended to be sent to McGlade and wasedrately recognized as a joke by
most, although one director was “worried that [Ma€land had] said what [he] really
thought.” JX 91 (email chain between Paula SneetiReter McCausland (Nov. 25-26,
2009)).

5 JX 89 (Letter from McCausland to McGlade (Nov. 2609)).
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The board held a special telephonic meeting on mDbee 7, 2009°
In the hour-long call, Graff presented a detailedhricial analysis of the

" McCausland advised the board that managementsipatt a great

offer.
deal of time . . . meeting with [Airgas’s] finantiadvisors and legal team,
studying valuation and related issues,” and tha&t mhanagement team
recommended that the board reject the dffeBrown stated his belief that
“nothing had changed since November, that the malpshould be rejected
and that attention should be turned to next stéps.The board then
unanimously supported management’s recommendabiaejéct the offer
and to decline Air Products’ request for a meetthg.

Accordingly, McCausland sent a letter to McGlade fbllowing day
conveying the board’s formal response to the Nowsn@0 proposal: “We

are not interested in pursuing your company’s psap@and do not believe

that any purpose would be served by a meefihg.”

6 JX 100 (Minutes of the Special Telephonic Meetafgthe Airgas Board (Dec. 7,
2009)).

1d.; seeJX 102 (Proposed Talking Points (Dec. 7, 2009); 104 (Discussion
Materials (Dec. 7, 2009)).

83X 100 at 1.

1d. at 2.

814,

81 JX 106 (Letter from McCausland to McGlade (Dec2809)) at 2. McCausland also
wrote that Airgas had “no interest in pursuing Aroducts’ unsolicited proposal’
because the board unanimously believed that Aidits was “grossly undervaluing
Airgas and offering a currency that is not attnaeti Id. at 1.
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3. The $62 cash-stock offer

On December 17, 2009, McGlade sent McCausland asegtv
proposal, raising Air Products’ offer to an impliedlue of $62 per share in
a cash-and-stock transaction, and reiterating Aodécts’ “continued strong
interest in a business combination with Airg&s.McGlade explained that
Air Products’ original proposal of structuring atpotial combination as an
all-stock deal was intended to allow Airgas’s stoakiers to share in the
“expected appreciation of Air Products’ stock ag thynergies of the
combined companies are realiz&d.” Nonetheless, to address Airgas’s
concern that Air Products’ stock was an “unattreticurrency” for a
potential transaction, Air Products was “prepaxedffer cash for up to half
of the $62 per share” they were offerfig.

McGlade again expressed Air Products’ willingnessy to negotiate
with Airgas on price and requested a meeting batwke two companies,
writing:

If you believe there is incremental value above bagond our

increased offer, we stand willing to listen andutederstand

your points on value with a view to sharing inceshvalue

appropriately with the Airgas shareholders . . Our teams
should meet at this point in the process to moverdad in a

82 JX 111 (Letter from McGlade to McCausland (Dec, 2009)) at 1; Trial Tr. 124
(McGlade).

$Ix 111 at 1.

#1d.
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manner that best serves the interest of our rdspect

shareholders. To that end, we and our advisordaaneally

requesting to meet with you and your advisors amnsas
possible to explore additional sources of valudingas and to

move expeditiously to consummate a transaction.

The Airgas board held a two-part meeting to constties revised
proposal. First, a special telephonic meeting walsl on December 21,
2009% Graff discussed the financial aspects of the &8&r%’ He noted
that the offer price remained Iotvand explained that with a 50/50 cash-
stock split, Air Products could bid well into th@® and still maintain its
credit rating?® The call lasted about thirty-five minut®s. The board
reconvened (again, by telephone) on January 4, 20itDthe discussion
resumed’ Again, Graff presented financial analyses of Brecember 17
proposal based on discussions he and other membemainagement had

had with Airgas’s investment bankéfs. He advised the board that the

bankers agreed the offer was inadequate and wélvbthe company’s

%X 111 at 5.

8 JX 116 (Minutes of Special Telephonic Meetingtaf Airgas Board (Dec. 21, 2009)).
87|d.; Trial Tr. 597 (McCausland).

% JX 116.

89 JX 120 (Graff handwritten notes from Airgas BoafdDirectors Meeting (Dec. 21,
2009)).

% SeeJX 116 (Minutes of Special Telephonic Meeting of thirgas Board (Dec. 21,
2009)).

%1 JX 137 (Minutes of the Continued Special Telephdvieeting of the Airgas Board
(Jan. 4, 2010)).

21d.; Trial Tr. 598-99 (McCausland).
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intrinsic value’ and the board unanimously agreed with management'’s
recommendation to reject the offér.

On January 4, 2010, McCausland sent a letter to |Wi&S
communicating the Airgas board’s view that Air Rwots’ offer “grossly

undervalues Airgas.®

The letter continued: “[T]he [Airgas] Board istno
interested in pursuing your company’s proposal eadtinues to believe
there is no reason to meét.”

On January 5, 2010, McCausland exercised 300,08¢k siptions,

half of which were set to expire in May 2010, aradf lof which were set to

expire in May 201%

%3 1d.; JX 136 (Graff notes re Presentation to AirgasrBaz Directors (Jan. 4, 2010)) at
1-2.

4 JX 137 at 2.

% JX 141 (Letter from McCausland to McGlade (Jan2@10));see alsoTrial Tr. 126
(McGlade).

*1d.

% 0On February 11, 2010, Air Products amended itspaimt to add an allegation that
McCausland improperly exercised these options wimlepossession of nonpublic
information, and that the rest of the Airgas bdarelached its fiduciary duties by failing
to stop him from exercising the options. Verifiachended Compl. 1 43-44, 61-62.
Although this issue was addressed in the Octol@r dand in post-trial briefing, those
allegations were not set forth in a separate clamir Products’ complaint, and Air
Products has not sought relief specifically focusedhose allegations. Defendants have
argued that the allegation is “frivolous” under @oof Chancery Rule 11 and requested
an order that Air Products pay the fees of Airgas{pert withess Gordon. Rather than
take additional space later in this Opinion, | wilispose of this issue right here.
Defendants’ request is denied. First, defendamtge hnot satisfied the procedural
requirements of Rule 11(c)(1)(A). Second Air Praiduhad a good faith basis for its
allegation—McCauslandid, in fact, exercise his stock options at a time nvhe knew
Air Products had made an offer for Airgas, and tterdceive a tax benefit based on the
timing of his exercise. It is also true that Aisgaay have received a larger tax deduction
had he waited to exercise them on schedule. Triah68-69 (McCausland). As it turns
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E. Air Products Goes Public
By late January 2010, it was becoming clear thatPAoducts’ private
attempts to negotiate with the Airgas board werengaowhere. The

"8 to sell the

Airgas board felt that it was “precisely the wrotighe
company and thus it continued to reject Air Produatlvances. So, Air
Products decided to take its offer directly to hegas stockholders. On
January 20, 2010, McGlade sent a letter to thd?faducts board expressing
his belief that:

[N]Jow is the time to acquire Flashback—their busméas yet

to recover, the pricing window is favorable, and @bility

(should we so choose) to offer an all-cash dealavbe viewed

very favorably in this market. To take advantadetlte
situation, we believe we will have to go public hwibur

out, his exercise was entirely legal, permissibbelar Airgas’s policy, and consistent
with custom and practice of other companies. Trial936-37 (Gordon). In short, Air
Products made a good faith allegation and Airgderiled against it. There is nothing
“frivolous” about Air Products’ conduct that wouttse to the level of sanctions under
Rule 11. See Katzman v. Comprehensive Care Ga@pA. No. 5982-VCL (Dec. 28,
2010) (Transcript) at 13, 16 (“I'm going to give w@ll some general principles [with
respect to motions for sanctions]. | think lawysheuld think twice, three times, four
times, perhaps more before seeking Rule 11 saisctomoving for fees under the bad
faith exception . . . These types of motions aflaimmatory. They involve allegations of
intentional misconduct by counsel and, as a resuigt they usually result in almost
inevitably is an escalation of hostilities . . . 8bat’s the bottom line here? . . . For most
types of conduct that really merits Rule 11 or $béting, you shouldn’t need to point it
out. It should be obvious from the briefing thatreone’s out of line. [Y]ou don’'t need
to make the Rule 11 or bad faith motion.”).

% JX 249 (Airgas Schedule 14D-9 (Feb. 22, 2010))1@t see alsoTrial Tr. 540
(McCausland) (expressing view that Airgas boarthat time was not looking to sell the
company); JX 215 (Letter from McCausland to McGlé&8eb. 9, 2010)) at 2 (“We agree
that the ‘timing is excellent—for Air Products—buit is a terrible time for Airgas
stockholders to sell their company.”).
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intentions if we are to get serious consideratigrFlashback’s
board®

Shortly thereafter, Air Products did just that. ©ebruary 4, 2010,
Air Products sent a public letter to the Airgasrdoannouncing its intention
to proceed with a fully-financed, all-cash offer doquire all outstanding
shares of Airgas for $60 per shaf®.The letter closed with McGlade again
reiterating Air Products’ full commitment to compieg a transaction with
Airgas, and emphasizing Air Products’ “willingnessreflect in our offer
any incremental value you can demonstraté.”

On February 8-9, 2010, the Airgas board met in déleilphia,

Pennsylvania®® The board’s financial advisors from Goldman Saahd

% JX 150 (Letter from McGlade to Air Products’ boddén. 20, 2010)) at 1. Defendants
emphasize that Air Products timed its offer to &akdvantage of the situation” before
Airgas’s stock recovered from the recession, alsiating to Huck’s testimony that Air
Products was “attempting to acquire Airgas for liweest possible price.” Trial Tr. 46
(Huck); see alsoSEH Tr. 76-77 (Davis) (testifying that he “believédtat the price of
Airgas stock was suppressed at the time that Aadiets made its initial offer”). But
this is exactly the type of thinking expected ihighly strategic acquisition attempt—of
course Air Products wanted to acquire Airgas whestock price was depressed and for
the lowest possible price it had to pay. Air Prdgdudirectors were doing their job to get
the best deal fatheir shareholders. At the same time, the Airgas boasl acting well
within its fiduciary duties to the Airgas stockhetd, defending against Air Products’
advances while making its views about the inadegofthe offers known to the Airgas
stockholders. Indeed, McCausland testified thag#s itself has made “opportunistic”
purchases and he believes there is nothing wrotigsuich an acquisition strategy. Trial
Tr. 541-42 (McCausland); JX 14A (Seeking Alpha imiew with Airgas CEO Peter
McCausland) at 2.

190 3% 177 (Letter from McGlade to McCausland (Fek2@t0)) at 1.

1904, at 2.

192 X 204 (Minutes of the Regular Meeting of the AsgBoard (Feb. 8-9, 2010)). The
meeting lasted almost five hours on February 8, andadditional three hours on
February 9.See idat 1, 5, 12.
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Bank of America Merrill Lynch provided written maigls and made
presentations to the board regarding Air Prodymtsposal®® The bankers
reviewed Airgas management’s financial projectionssearch analysts’
estimates for Airgas, discounted cash flow valuetiaof Airgas using
various EBITDA multiples and discount rates, histak stock prices, and
the fact that Airgas generally emerges later framnemic recessions than
Air Products'® At the meeting, the board unanimously agreedtte$60
price tag was too low, and that it “significantlpdervalued Airgas and its
future prospects:®> The board also unanimously authorized McCausiand
convey the board’s decision to reject the offeMmGlade®® which he did
the following day:”’

F. The $60 Tender Offer

On February 11, 2010, Air Products launched itsléeroffer for all
outstanding shares of Airgas common stock on thesteannounced in its

February 4 letter—$60 per share, all-cash, stratffunon-coercive, non-

1931d. at 2.

104 JX 204 at 2-3.

19514, at 4, 11.

%4, at 11.

197 3X 215 (Letter from McCausland to McGlade (Feb2®10)) (“[l]t is the unanimous
view of the Airgas Board of Directors that your alsited proposal very significantly
undervalues Airgas and its future prospects. Adgiogty, the Airgas Board unanimously
rejects Air Products’ $60 per share proposal.”).
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discriminatory, and backed by secured finan¢fig.The tender offer is
conditioned, among other things, upon the following
(1) a majority of the total outstanding shares tendginto the offer;

(2) the Airgas board redeeming its rights plan or igbts otherwise
having been deemed inapplicable to the offer;

(3) the Airgas board approving the deal under DGCL 8 @DGCL
8 203 otherwise having been deemed inapplicakiectoffer,

(4) the Airgas board approving the deal under Articleo¥ Airgas’s
charter or Article VI otherwise being inapplicaltethe offer;

(5) certain regulatory approvals having been Higand
(6) the Airgas board not taking certain action (i.eateeing into a

third-party agreement or transaction) that wouldehthe effect of
impairing Air Products’ ability to acquire Airga¥’

108 3x 222 (Airgas Schedule TO: Offer to Purchase lryyPxoducts & Chemicals, Inc.
(Feb. 11, 2010)).

199 gpecifically, the waiting period under the Hare8edRodino Antitrust Improvements
Act as applicable to the tender offer must havaregpor been terminatedd. at 1. The
regulatory hurdles have now been cleared. The &J@oved the potential acquisition,
subject to certain divestituresSeePress Release, FTC Approves Final Order Settling
Charges that Air Products’ Potential Acquisition &ival Airgas Would be
Anticompetitive (Oct. 22, 2010), available at
http://www.ftc.gov/opa/2010/10/airproducts.shtsee also In the Matter of Air Products
and Chemicals, Inc.Docket No. C-4299, Analysis of Proposed Agreen@ontaining
Consent Orders to Aid Public Comment (Sept. 9, 201l@vailable at
www.ftc.gov/os/caselist/1010093/100909airproducatadf; Decision and Order
[Redacted Public Version], at 11 (Sept. 9, 2010)available at
http://www.ftc.gov/os/caselist/1010093/100909airprctsdo.pdf; Decision and Order
[Redacted Public Version], at 11 (Oct. 22, 2010)available at
http://www.ftc.gov/os/caselist/1010093/101022airrctsdo.pdf. See alsd&SEH Tr. 305
(McCausland) (“Air Products has gotten FTC apprdyalin addition, Air Products has
identified buyers for those assets subject to ditves. Trial Tr. 45 (Huck).

110 3x 222 (Airgas Schedule TO: Offer to Purchase lryyPxoducts & Chemicals, Inc.
(Feb. 11, 2010)) at 1-2.
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Air Products’ stated purpose in commencing its éenafffer is “to
acquire control of, and the entire equity inteiastAirgas.™" To that end,
it is Air Products’ current intention, “as soon gsacticable after
consummation of the Offer,” to seek to have Airgassummate a proposed
merger with Air Products valued at an amount irhcagual to the highest
price per share paid in the offéf. Air Products also announced its intention
to run a proxy contest to nominate a slate of damscfor election to Airgas’s
board at the Airgas 2010 annual meefitig.

On February 20, 2010, the Airgas board held anotseecial

telephonic meeting to discuss Air Products’ tendéer.

Airgas’s
financial advisors from Goldman Sachs and Bank mieAca Merrill Lynch
reviewed the bankers’ presentations with the b&g&nathich were similar to

the presentations that had been made to the baar8ebruary 8, and

concluded that the offer “was inadequate from arfiial point of view.**°

"d. at 10-11.

112 |d

1131d. at 11;see alsa)X 186 (Air Products Offers to Acquire Airgas 80 Per Share in
Cash Conference Call Transcript (Feb. 5, 20106) at

114 3X 245 (Minutes of the Special Telephonic Meetafghe Airgas Board (Feb. 20,
2010)).

11535eeJX 247 (Bankers’ Presentation to Airgas Boardedt. 20, 2010 Meeting).

118 3X 245 at 3see alsdrrial Tr. 601-02 (McCausland). At trial, one ofrdas’s bankers
explained the meaning of the financial advisorsiatiequacy opinion”. “In this case,
generally, inadequacy would mean that the offersdoet fairly compensate the
shareholders for the intrinsic value of the compadyd in this case, [specifically,] we
also relied on an understanding that this biddewell as potentially other bidders, could
pay more for the company than that price.” Trial963-64 (Rensky).
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In a 14D-9 filed with the SEC on February 22, 20Kgas
recommended that its shareholders not tender intoPAoducts’ offer
because it “grossly undervalues AirgdS.” In explaining its reasons for
recommending that shareholders not accept Air Rtstwffer, Airgas’s
filing stated that the timing of the offer was “esthely opportunistic . . . in
light of the depressed value of the Airgas Commbares prior to the
announcement of the Offer,” so while the timing wasellent for Air
Products, it was disadvantageous to Airg&sThe filing went on to explain
that Airgas had received inadequacy opinions frtenfinancial advisors,
Goldman Sachs and Bank of America Merrill Lyri¢h.In addition, Airgas
expressed its view that the offer was highly uraertand subject to
significant regulatory conceri€ Finally, attached to the filing was a fifty-
page slide presentation entitled “Our Rejection Afr Products’

Proposals**

117 3X 249 (Airgas Schedule 14D-9 (Feb. 22, 2010))gat

181d. at 20.

91d. at 20-21.

1201d. at 21. As Air Products has obtained the necessagylatory approvals, these
concerns are no longer “significant.”

1211d. at Exhibit (a)(6). The presentation detailed (agother things) Airgas’s growth
strategy and explained why Airgas is “well-posigdnfor the U.S. economic recovery.”
Id. at slide 37.
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G. The Proxy Contest

On March 13, 2010, Air Products nominated its slatethree
independent directors for election at the Airgas®annual meetinf? The
three Air Products nominees were:

« John P. Clance}?
« Robert L. Lumpking?*and

122 SeeJX 314 (Airgas Schedule 14-A: Notice of Intent bir Rroducts to Nominate
Individuals for Election as Directors and Propodeckholder Business at the 2010
Annual Meeting of Airgas Stockholders (May 13, 2))1Gee alsoJX 454 (Airgas
Schedule 14A: Air Products’ Definitive Proxy Staient for 2010 Annual Meeting of
Airgas Stockholders (July 29, 2010)).

123 Mr. Clancey (age 65) has more than twenty-two yedexperience as both CEO and
Chairman of complex international businesses, aftde years of experience serving on
the boards of large public companies across a rarfigadustries. He is currently
Chairman Emeritus of Maersk Inc. and Maersk Lineniked, a division of the A.P.
Moller — Maersk Group, one of the world’s largebtpping companies. Mr. Clancey
previously served as the Chairman of Maersk Inbier@ he managed the company’s
ocean transportation, truck and rail, logistics awdrehousing and distribution
businesses, and as Chief Executive Officer andid&nesof Sea-Land Service, Inc. Mr.
Clancey is currently a Principal and founder of pltadity Logistics, International, a
furniture, fixtures and equipment logistics sergiqaovider serving customers in the
hotel industry. He has served as a member of dlaedbof directors of UST Inc., Foster
Wheeler AG, and AT&T Capital. Mr. Clancey, a formf@aptain in the United States
Marine Corps, received a B.A. in Economics andtRali Science from Emporia State
College. Id.

124 Mr. Lumpkins (age 66) has more than forty years sagnificant operational,
management, financial and governance experience &wariety of positions in major
international corporations, covering both developad emerging countries, and service
on public company boards in a wide range of indestrHe is currently the Chairman of
the board of directors of The Mosaic Company, adpcer and marketer of crop and
animal nutrition products and services, a positienhas held since the creation of the
company in October 2004. He previously served m® Chairman of Cargill Inc., a
commodity trading and processing company, untir@isement in 2006, and as Cargill's
Chief Financial Officer from 1989 until 2005. Mtumpkins currently serves as a
director of Ecolab, Inc., a cleaning and sanitatmoducts and services provider; a
director of Black River Asset Management LLC, avptely-owned fixed income-
oriented asset management company; a Senior Adiasdarde Partners, Inc., an asset
management company specializing in alternative stments; and a member of the
Advisory Board of Metalmark Capital, a private dgunvestment firm. He also serves
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« Ted B. Miller, Jr** (together, the “Air Products Nominees”).
Air Products made clear in its proxy materials ttkehominees to the

Airgas board were independent and would act inAlngas stockholders’
best interests. Air Products told the Airgas stad#ters that “the election of
the Air Products Nominees . . . will establish aingAs Board that is more
likely to act in your best interest§® Air Products actively promoted the
independence of its slate, saying that its threrinees:

» “are independent and do not have any prior relahgn with

Airgas or its founder, Chairman and Chief Execut#icer,
Peter McCausland"®’

« “will consider without any bias [the Air Produc@ffer;”**®

as a Trustee of Howard University. He receivedvaB.A. from the Stanford Graduate
School of Business and a B.S. in Mathematics frioenniversity of Notre Dameld.

125 Mr. Miller (age 58) has extensive executive, fiiahand governance experience as a
founder, significant shareholder, executive offiaad director of both start-up companies
and large public companies. He is the former @hair and Chief Executive Officer of
Crown Castle International Corp., a wireless comications company he founded in
1995 that currently has an equity market capitibmain excess of $10 billion. He
currently serves as the President of 4M Investments, an international private
investment company. He is also the founder, Chairaind majority shareholder of M7
Aerospace LP, a privately held aerospace servicanpufacturing and technology
company; founder, Chairman and majority sharehabfiéntercomp Technologies, LLC,
a privately held business process outsourcing cagypand founder, Chairman and
majority shareholder of Visual Intelligence, a ptely held imaging technologies
company. Mr. Miller previously served as a membérthe board of directors of
Affiliated Computer Services, Inc., from Novemb&O08 until its acquisition by Xerox
Corporation in February 2010. He received a J@nfLouisiana State University and a
B.B.A. from the University of Texadd.

126 3X 454 (Airgas Schedule 14A: Air Products’ Defive Proxy Statement for 2010
Annual Meeting of Airgas Stockholders (July 29, @plat 3.

1271d. at 3, 41;see also idat A-1 (“[E]Jach of the Air Products Nominees woube
considered an independent director of Airgas.”).

128|d. at 3, 41.
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* “will be willing to be outspoken in the boardroorbcat their
views on these issue¥*® and

» “are highly qualified to serve as directors on tA@gas
Board.™*

In addition to its proposed slate of directors, Aroducts also
announced that it was seeking approval by Airgasksiolders of three
bylaw proposals that would:

(1) Amend Airgas’s bylaws to require Airgas to hold 2811
annual meeting and all subsequent annual sharehuoleetings
in the month of January;

(2) Amend Airgas’ bylaws to limit the Airgas Board'siktly to re-
seat directors not elected by Airgas shareholdeteeaannual

meeting (excluding the CEO); and

(3) Repeal all bylaw amendments adopted by the AirgaardB
after April 7, 2010:*

Over the next several months leading up to Airg&940 annual
meeting, both Air Products and Airgas proceedednage in a protracted
“high-visibility proxy contest widely covered byeatmedia,**? during which

the parties aggressively made their respective scase the Airgas

129|d.

%014, at 8.

131|d.

132 JX 638A (Supplemental Report of Peter C. HarkiBept. 26, 2010)) at 4. There is
some evidence suggesting that the parties may baea added fuel to the media
(bon)fire. In an email from McGlade whose subjiace read “RE: Project Flashback
Media Coverage,” discussing some of the media e@merfollowing Air Products’
February 4, 2010 public announcement, McGlade wrbtie the what it is worth
category, our guys (that is our PR firm SARD) badieche Cramer story was planted. Of
course our guys did the Faber story. So muchnidependent journalism!SeeJX 192.
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stockholders. Both Airgas and Air Products madmenous SEC filings,
press releases and public statements regardingvile&rs on the merits of
Air Products’ offer:>®

H. Airgas Delays Annual Meeting

In April 2010, the Airgas board amended Articleoflthe company’s
bylaws (which addressed the timing of Airgas’s aimeetings), giving the
board the ability to push back Airgas’s 2010 anrmmeéting™>* Previously,

the bylaws required that the annual meeting be haldin five months of

133 Airgas made well over 75 SEC filings regarding Riroducts’ offer, including JX
249, JX 269, JX 276, IJX 279, JX 282, JX 286, IJX,200299, JX 305, JX 306, JX 317,
JX 321, JX 332, JX 339, JX 353, JX 358, JX 363,388, JX 373, JX 387, JX 388, JX
429, JX 435, JX 450, JX 452, JX 458, IJX 459, IJX,468468, JX 470, IX 474, IX 478,
JX 481, JX 484, JX 486, JX 490, JX 491, JX 496,51, JX 506, JX 512, JX 515, JX
522, JX 523, JX 540, JX 541, JX 545, JX 555 (Aitgd=iD-9 filings and amendments).
Airgas also filed a 69-page proxy statement (JX)44€sued several comprehensive
investor presentations (including JX 249, JX 48Q,511, and JX 516), and to date
Airgas has issued four earnings releases (JX 30433, JX 645, and JX 1086) since Air
Products went public with its offer. Air Produ@so has made numerous SEC filings,
including JX 275, JX 280, JX 291, JX 293, JX 298,311, JX 315, JX 323, JX 326, JX
337, JX 342, JX 348, JX 349, JX 351, JX 356, JX,369362, JX 381, JX 389, JX 436,
JX 447, JX 455, JX 464, JX 469, JX 475, JX 483488, JX 492, IJX 497, JX 513, IJX
525, JX 542, JX 546, JX 556 (Air Products Sched@efilings and amendments).

134 X 294 (Minutes of the Regular Meeting of the AsgBoard (Apr. 7-8, 2010)) at 4.
An executive session of non-management directors edd at the end of this board
meeting. Id. In the executive session, the outside direct@sudsed the “Air Products
situation” and unanimously reaffirmed their positithat Airgas should not engage in
discussions with Air Products at that timiel. at 5. The next regularly-scheduled Airgas
board meeting was held on May 24 and May 25, 20%@eJX 331 (Minutes of the
Regular Meeting of the Airgas Board (May 24-25, @)1 The board again discussed Air
Products’ tender offer and proxy contestd. at 4-5. After hearing reports from
McLaughlin and Molinini on Airgas’s recent finanterformance and upcoming fiscal
year plansjd. at 2-4, and based on economic and industry updedas the financial
advisors (Rensky and Carr), the board once agas iwdunanimous agreement that
neither the directors nor management should mettt Air Products in response to its
$60 per share cash tender offeld. at 5.
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the end of Airgas’s fiscal year—March—which wouldake August the
annual meeting deadline. The amendment allowedrtketing to be held
“on such date as the Board of Directors shall fiX.”In other words, the
board gave itself full discretion to set the datehe annual meeting as it
saw fit'*® As it turns out, the reason the board pushed tieekneeting date
was to buy itself more time to “provide informatitm stockholders” before
the annual meeting, as well as more time to “demtnatesperformance of the
company.*®” The annual meeting was scheduled for Septemh&0l®**

I. The $63.50 Offer

On July 8, 2010, Air Products raised its offer %0 Other than
price, all other material terms of the offer rensainunchangetf’ The

following day, McGlade sent a letter to the Airdasard reiterating (once

again) Air Products’ willingness to negotiate, anditing the Airgas board

1351d.; JX 296 (Airgas Amended and Restated Bylaws (ameidrough April 7, 2010))
at Art. Il.
136 As we now know, based on the Delaware Supremet8adgcision in the related
bylaw case, the Airgas board’s future discretiorfixoan annual meeting date is not
unfettered; it must pick a date that is “approxiehdt one year (365 days) after its last
annual meetingSeeAirgas, Inc. v. Air Prods. & Chems., In& A.3d 1182 (Del. 2010).
137 Trial Tr. 526-27 (Thomas).
138 SeeJX 449 (Airgas Schedule 14A (July 23, 2010)) at 1.
EEJX 381 (Airgas Schedule TO: Amendment 18 (Julg@,0)); Trial Tr. 63 (Huck).

JX 381.
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and its advisors to sit down with Air Products dscuss completing the
transaction in the best interests of the share®lofeboth companies*

The Airgas board held two special telephonic mestito consider the
revised $63.50 offer. The first was held on July 2010**> McLaughlin
updated the board on Airgas’s performance for itis¢ quarter of fiscal year
2011 and the financial advisors provided updated fifgnanalyses:™*
On the second call, held on July 20, 2010, Renskly@arr each described
their respective opinions that the $63.50 offer wemdequate to the

145 and the financial

[Airgas] stockholders from a financial point of wig
advisors issued written inadequacy opinions to ¢fffatt.

The next day, McCausland sent a public letter tadGMde rejecting
Air Products’ revised offer and invitation to mdmdcause $63.50 “is not a
sensible starting point for any discussions or tiaions.™° Also on July

21, 2010, Airgas filed an amendment to its 14Defeating the $63.50 offer

as “grossly inadequate” and recommending that Airgibckholders not

141 3% 392 (Letter from McGlade to Airgas Board of &itors (July 9, 2010)).

142 JX 417 (Minutes of the Special Telephonic Meetafgthe Airgas Board (July 15,
2010)).

1431d. at 2.

1441d. at 4-6; JX 414 (Goldman Sachs and Bank of Amevearill Lynch presentation
to the Airgas board regarding the $63.50 offer).

145 JX 425 (Minutes of the Special Telephonic Meetafgthe Airgas Board (July 20,
2010)) at 3.

146 3X 438 (Letter from McCausland to McGlade (July 2010)).
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tender their share€§! In this filing, Airgas set out many of the reasdor
its recommendation, including its view that the eoff “grossly
undervalue[d]” Airgas because it did not reflea thalue of Airgas’s future
prospects and strategic plans, the fact that Aitgads to lag in entering
into, and emerging from, economic recessions, Aigyaextraordinary
historical results, Airgas’s unrivaled platformtime packaged gas business,
the “extremely opportunistic” timing of Air Prodwgctoffer, the inadequacy
opinions provided to the board by Airgas’s finah@avisors, and many
other reason¥”® The financial advisors’ written inadequacy opitsovere
attached to the filing*® Airgas also released another slide presentafign (
pages this time), entitled “It's All About Valuegontaining (among other
things) updated projections and earnings guidaboayd plans for cost
savings, and information about Airgas’s implemaatatof its SAP

systent>° and explaining why Airgas presents “significamagtgic value”

147 JX 429 (Airgas Schedule 14D-9 (July 21, 2010)Y atSee id.at 9 (“In the Airgas
Board’s judgment, the [$63.50] Offer, like Air Praxds’ previous offers, is grossly
inadequate and an extremely opportunistic attemptut off the Airgas stockholders’
ability to benefit as the domestic economy contiits recovery.”); JX 434 (Airgas
Schedule 14A (July 21, 2010)) (same). July 21 svagy day for Airgas public filings—
also on this day, Airgas announced its first quagarnings and raised its earnings
guidance for fiscal years 2011-2012eeJX 433 (Airgas Press Release (July 21, 2010)).
18 X 429 at 9-18.

1491d. at Annex D (Bank of America Merrill Lynch), Annéx(Goldman Sachs).

150 Airgas’'s SAP implementation deserves some elaloorat Essentially, the
implementation of SAP software is a company-widscpss that can take several years to
complete. The benefits can be enormous, from magagosts to improving
communication. As Thomas explained, “It gives yoower to manage your coOsts,
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to a potential acquirar* Two days later, on July 23, 2010, Airgas files it
definitive proxy statement for the September annoedeting, urging
stockholders to vote against the three Air Prodbcisinees and the bylaw
amendments and to wait until “Airgas’s growth pai@ncan be fully
demonstrated and reflected in its resut?3.”

J. Tension Builds Before the Annual Meeting

Air Products filed its definitive proxy statemem duly 29, 2016
Air Products was explicit in its proxy materialsathits proposed bylaws
were directly related to its pending tender offelling stockholders that by
voting in favor of its nominees and bylaw proposdisey would be
“send[ing] a message to the Airgas Board and managethat . . . Airgas

stockholders want the Airgas Board to take actemeliminate the obstacles

particularly your inventory costs, your purchascasts. It gives you great leverage as
far as pricing is concerned.” Trial Tr. 523 (ThahaNotably, the November 2009 five-
year plan included the costs but not the benefitSAP. Trial Tr. 872 (Molinini). On
August 31, Airgas announced anticipated benefitdsohew SAP implementation, and
released a detailed press release disclosing ticeiped future benefits associated with
the SAP implementation. JX 499 (Airgas Press Relea: “Airgas Provides Update on
Value of Highly Customized SAP Implementation” (A4, 2010)).

151 JX 435 (Airgas Schedule 14D-9: Amendment 22 (Asr§ehedule 14A: Presentation
to Airgas Stockholders) (July 21, 2010)). In Auguhe Airgas board released an
updated sixty-two page version of this presentatitegarding its “perspective on
valuation” and reasons for opposing Air Product$emg reiterating once again Airgas’s
“strong future growth prospects [in the] recoveriegonomy.” JX 480 (Airgas
Presentation: “It's All About Value (Updated)” (Augt 18, 2010)).

152 3X 449 (Airgas Schedule 14A: Definitive Proxy 8taent (July 23, 2010)) at 65.

153 JX 454 (Airgas Schedule 14A: Air Products’ Defiveé Proxy Statement for 2010
Annual Meeting of Airgas Stockholders (July 29, @)1
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to the consummation of the [Air Products] Offét"” At the same time,
Airgas heavily lobbied its stockholders to voteiagathe proposed bylaws,
urging them not to fall for Air Products’ “tacti¢sand telling them that the
Air Products offer was well below the fair valuetb&ir shares and that, by
shortening the time it would take for Air Produdts gain control of the
board, voting in favor of the January meeting bylaowld help facilitate Air
Products’ grossly inadequate offét. As part of its efforts to dissuade
stockholders from voting for Air Products’ nomineaad the proposed
bylaw requiring annual meetings to be held in Janudirgas promised its
stockholders that it would hold a special meetinglone 21, 2011 where the
stockholders would have the opportunity to eleechagority of the Airgas
board by a plurality vote—but only if Air Productsylaw proposal did not

receive a majority of votes at the 2010 annual nget°

154 JX 454 (Airgas Schedule 14A: Air Products’ Defiveé Proxy Statement for 2010
Annual Meeting of Airgas Stockholders (July 29, @f)lat 6;see also Airgas, Inc. v. Air
Prods. & Chems., Inc2010 WL 3960599, at *2 (Del. Ch. Oct. 8, 2010).

155 See, e.g.JX 459 (Airgas Schedule 14D-9: Airgas Press Rel¢asg. 4, 2010)); JX
486 (Airgas Schedule 14D-9: Airgas Press Releass).(&3, 2010)); JX 449 (Airgas
Schedule 14A: Definitive Proxy Statement (July 2310)) at 65.

16 3X 496 (Airgas Schedule 14D-9 (Aug. 30, 2010)).tHat same press release, Airgas
told its stockholders that “the short time fuseaalanuary deadline” would “impede the
Airgas Board’s ability to obtain an appropriate cprifor our stockholders from Air
Products or to explore other strategietd! at 2. But the Airgas board has known about
Air Products interest since at least October 208%en after Air Products went public
with its offer in February 2010, the Airgas boardshhad a year from that point to
“explore other strategies.”
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K. The $65.50 Offer

On September 6, 2010, Air Products further increéase offer to
$65.50 per sharg’ Again, the rest of the terms and conditions & th
February 11, 2010 offer remained the sdrfie.In connection with this
increased offer, Air Products threatened to walthd Airgas stockholders
did not elect the three Air Products Nominees ® Alirgas board and vote
in favor of Air Products’ proposed bylaw amendmeattshe 2010 annual
meeting:>°

The next day, the Airgas board met to considerPkoducts’ revised
offer® The board received updated analyses from McLéaugahd
inadequacy opinions from its banké?s. The board unanimously rejected
the $65.50 offer as inadequaté,saying that it was “not an appropriate
value or a sensible starting point for negotiatitmachieve such a valut&*

Airgas also filed an amendment to its Schedule 9461 September 8,

157 JX 525 (Airgas Schedule TO: Amendment 31 (Airgake8lule 14A: Air Products

Increases All-Cash Offer for Airgas to $65.50 pdrai®; Airgas Schedule 14A: Air

Products Offer for Airgas Presentation) (Sept.(8,®); Trial Tr. 63 (Huck).

158 3X 517 (Air Products Press Release (Sept. 6, 2010)

1591d. (“If Airgas shareholders do not elect these threminees and approve all of our
proposals, we will conclude that shareholders dovant a sale of Airgas at this time—
and we will therefore terminate our offer and mawe to the many other attractive
growth opportunities available to Air Products ardihe world.”).

180 53X 530A (Minutes of the Special Telephonic Meetifgthe Airgas Board (Sept. 7,
2010)).

old, at 2.

1921d. at 3.

163 3X 539 (Airgas Schedule 14A: Airgas Press Rel¢@spt. 8, 2010)).
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2010, recommending that stockholders reject therathd not tender their
shares®

L. “With $65.50 on the table, the stockholders warttesl parties to

engage.*®

On September 10, in advance of the annual meelfug;ausland,
Thomas, and Brown (along with Airgas’s financiav&drs, Renksy and
Carr, and representatives of Airgas’s proxy salitnnisfree) held a series
of meetings with about 25-30 Airgas stockholders-stiyoarbs, hedge
funds, and institutional holdet®> At every meeting, the sentiment was the
same, “Why don’t you guys go negotiate, sit downhwAir Products.*®’
The answer was simple: the offer was unreasorablyit was not a place
to begin any serious negotiations about fair vallfeAir Products “were to
offer $70, with an indication that they were rea&o\sit down and have a full
and fair discussion about real value and negofrata that, what we both
could agree was fair value for the company, [Thdmias one, would be

prepared to have that sit-down discussitfii.’Brown and McCausland said

the same thing® During the course of two days of meetings with

164 3X 540 (Airgas Schedule 14D-9: Amendment 44 (S&2010)).
185 Trjal Tr. 1155 (Carr).

%8 Trial Tr. 509-10 (Thomas); Trial Tr. 688 (McCausi.

%7 Trjal Tr. 510 (Thomas).

18 Trjal Tr. 510 (Thomas); Trial Tr. 688-89 (McCaust.

1% Trjal Tr. 510-11 (Thomas); Trial Tr. 688-89 (McGdand).
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stockholders, McCausland expressed this view to]dyime a hundred”
people—he expected word to get back to Air Prodtiéts

Although none of the stockholders attending thesetimgs said that
they wanted Airgas to do a deal with Air Produdt$65.50""" the general
sentiment was not, “Hell, no, we don’t want yoteten talk to these people
if they're at 65.50"—rather, the “clear message §yaVith 65.50 on the
table, the stockholders wanted the parties to eniag

Rather than engaging with each other directly (MzGlade and
McCausland), Air Products’ financial advisors aP JMorgan (Rodney
Miller) and Perella Weinberg (Andrew Bednar) calladgas’s financial
advisors (Rensky and Carr). Word had gotten bacBadnar and Miller
that some Airgas board members had indicated kg tmight be “reason
to sit down together” if Air Products made an offar “$70 with the
willingness to negotiate upwards from thet€” Airgas’'s advisors
welcomed a revised offer, but over that weekendreethe annual meeting,
none came. Air Products’ bankers at that pointildmot get to $70 a share

... Air Products was not at that numb&#.”

170 Trjal Tr. 689 (McCausland).

"L Trial Tr. 986-87 (Rensky); Trial Tr. 1142 (Carr).
Y72 Trjal Tr. 1154-55 (Carr).

173 Trial Tr. 1144 (Carr); Trial Tr. 993-94 (Rensky).
Y74 Trial Tr. 1148 (Carr).
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Counsel for Air Products (James Woolery) met widrrGnd Rensky
during Airgas’s annual meeting on September 15. oMfy asked for
assurance that if Air Products offered $70 pereshairgas would agree to a
deal at that pric&”> Airgas’s bankers could not give Woolery the assae
he was looking for, and discussions stafiéd.

M. The Annual Meeting

On September 15, 2010, Airgas’s 2010 annual meetagheld. The
Airgas stockholders elected all three of the Aiodrcts Nominees to the
board, and all three of Air Products’ bylaw prodesaere adopted by a
majority of the shares votéd. On September 23, 2010, John van Roden
was unanimously appointed Chairman of the Airgaardhoand McCausland
was unanimously reappointed to the boafd.

N. The Bylaw Question

After the annual meeting results were preliminacdéyculated, Airgas
immediately filed suit against Air Products in tligelaware Court of
Chancery to invalidate the January meeting byl&8siefing was completed
on an expedited basis, and oral arguments on onotisns for summary

judgment were heard on October 8, 2010. Thatradtar, the Court issued

Y75 Trjal Tr. 1151 (Carr); Trial Tr. 1180, 1183 (Won}e
178 Trjal Tr. 1152 (Carr).

177 SeelX 565A (certified results of inspector of electyn
178 3X 565B (Airgas Press Release (Sept. 23, 2010)).
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its decision upholding the validity of the Januamgeting bylaw.”® Airgas
appealed, and ultimately the Delaware Supreme Geuersed the decision,
invalidating the bylaw and holding that annual nmegg must be spaced
“approximately” one year apai® Airgas’s current expectation is that its
2011 annual meeting will be held in August or e&gptember 201!
O. The October Trial
As a result of both sides having aggressively cagmea for months
leading up to Airgas’s 2010 annual meeting, thelence presented at the
October trial made clear that, at the time of tkept&mber annual meeting,
the Airgas stockholders had all of the informattbey needed to evaluate
Air Products’ $65.50 offer. The testimony from g&s’s own directors and
management demonstrated as much:
McCausland:
Q. You believe the stockholders have enough
information to decide whether to accept the $695€r;

right?
A. Yes 18

179 Airgas, Inc. v. Air Prods. & Chems., In2010 WL 3960599 (Del. Ch. Oct. 8, 2010).
180 Airgas, Inc. v. Air Prods. & Chems., In@ A.3d 1182 (Del. 2010)SeeSection IQ.
(More Post-Trial Factual Developmeints For an interesting analysis of the different
effects on firm value attributable to the CourtGifancery decision validating the bylaw
and the Supreme Court’s decision invalidating ég $ucian Bebchuk, Alma Cohen &
Charles WangStaggered Boards and the Wealth of Shareholdergieliee From a
Natural Experimen{Nov. 1, 2010)available athttp://ssrn.com/abstract=1706806.

181 Defs.’ Dec. 21, 2010 Supplemental Post-Trial Br. 1

182 Trjal Tr. 630 (McCausland).
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Q. Are you aware, as you sit here today, Mr.
McCausland, of any information that you would litce
impart or present to the shareholders that theytdon
already have?

A. [N]o, I'm not aware of any, except there could b
some business strategy things that it would danthge
company to present them to the shareholders.

Q. But you feel you have met your duty in providialg
the information necessary for the shareholdersdkena
decision; right?

A. Yes!®

M cL aughlin:
Q. Now, you would also agree with me that priothe
recent meeting of Airgas’[s] stockholders, stockieos
have all the information they needed to make an
informed decision about whether to accept or refect
Products’ offer; right?
A. That is correct®

Thomas:
Q. In your mind, do [the Airgas stockholders] have
every piece of information that's available that's
necessary for a reasonable stockholder to decidtheh
to tender?
A. | think they do.
* * *
Q. And the market knows what the Airgas boardk$in
Airgas can achieve over the course of the next @8ths
or two years or so, isn't that right?
A. | think they do.
* * *
Q. And you believe that the average Airgas stoakéol
IS competent to understand the available informatio
that's been publicly disseminated regarding thedéen
offer, as well as Airgas and its business and thiga&
board’s view as to value; correct?

183 Trial Tr. 631 (McCausland).
184 Trial Tr. 841 (McLaughlin).
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A. | do!®

[I: Q. [O]ver the last year Airgas has given hargholders
the information necessary to make an informed jusigm
about Air Products’ offers; correct?

A. That's correct?®

* * *
Q. You would agree with me that Airgas has noefiiio
provide shareholders anything that shareholderd mmee
order to make an informed decision with respectht®
Air Products’ offer; correct?
A. In my opinion, that information has been forthgng
from Airgas:®’

Molinini:
Q. With this disclosure [JX 499 (the August 31, @01
Airgas press release regarding SAP implementZtion
you believe that the stockholders have all thermédion
they would need to make a decision on anything they
wanted to make a decision on. Isn’t that corr&ic?,
A. That is correct®

The evidence at trial also incontrovertibly demeaistd that $65.50
was not as high as Air Products was willing to ggs Huck unequivocally
stated, “65.50 is not our best and final offéf.”And as McGlade testified:

Q. Now, the current 65.50 offer is not Air Prodict
best and final offer; correct?

185 Trjal Tr. 474-75 (Thomas).

186 Trijal Tr. 271 ().

87 Trial Tr. 273 (Ill); see alsoTrial Tr. 318 (lll) (“Isn’t it true that everythip that you
believe Airgas|'s] shareholders need to know alibet Airgas five-year strategic plan
has been disclosed to shareholders? A. | bebseeything that they need to know to
make their decisions, yes.”).

188 See supraote 150.

189 Trial Tr. 889 (Molinini).

19 Trjal Tr. 67 (Huck)see alsdrrial Tr. 50 (Huck) (“No, it is not the best prite
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A.  We've been clear about that.
Q. Thatit's not the best?
It is not.

In addition, Air Products made clear that if Airgasre stripped of its
defenses at that point, Air Products would seekltse on that $65.50
offer®* So Air Products was moving forward with an offleat admittedly
was not its highest and aggressively seeking tovenAirgas’s defensive
impediments standing in its way. At the same tiiegas’s stockholders
arguably knew all of this, and knew whatever infation they needed to
know in order to make an informed decision on waeithey wanted to

tender into Air Products’ “grossly inadequate” arud-yet-best offet®?

FACTSDEVELOPED AT THE
SUPPLEMENTAL EVIDENTIARY HEARING

| pause briefly to introduce some additional playamho joined the
story mid-game. In addition to McGlade and Huckr(Rroducts), and
McCausland (Airgas), the following individuals faegd prominently in the

supplemental evidentiary hearing.

91 Trial Tr. 79 (Huck);see alsoTrial Tr. 46 (Huck) (testifying that Air Products i
attempting to acquire Airgas for the lowest possitiice).

192 See, e.g.Trial Tr. 273 (lll) (testifying that Airgas’s stiholders are a “sophisticated
bunch”); Trial Tr. 888 (Molinini) (testifying thaAirgas’s stockholders are “very savvy”);
Trial Tr. 573 (McCausland) (testifying that Airgastockholders are “sophisticated” and
“capable of making a decision as to whether to jpicoereject Air Products’ offer”).
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From Air Products:William L. Davis, Air Products’ Presiding
Director. From AirgasJohn Clancey and Ted Miller, two of the Air
Products Nominees elected to the Airgas board etSgptember 15, 2010
annual meeting. The new financial advis®avid DeNunzio, the
investment banker from Credit Suisse, Airgas’s mégeetained third
outside financial advisor. Finally, the experfeter Harkins resumed his
role as Airgas’s “proxy expert:® andJoseph J. Morrow was put on afir
Products’ rebuttal “proxy expert* | will discuss the expert testimony in
the analysis section of this Opinion.

P. Representatives from Airgas and Air ProducteiMe

On October 26, 2010, after announcing strong seqoiadter earnings
earlier that day®™ Airgas Chairman John van Roden sent a letter to
McGlade. In the letter, van Roden reiterated thath of Airgas’s ten
directors—including the three newly-elected Air Products Nomeis—“is of
the view that the current Air Products offer of $8b per share is grossly

inadequate® Indeed, the board viewed the current offer pasanot even

1935eeJX 1081 (Second Supplemental Report of Peter &ikta(Jan. 5, 2011)).
1995eeJX 1085 (Expert Report of Joseph J. Morrow (Jan2pQ1)).

195 3X 645 (Airgas Second Quarter Earnings Release 28¢2010)).

19 JX 646 (Letter from van Roden to McGlade (Oct. 2610)). That same day, Air
Products issued a press release saying that “Tieerething in the Airgas earnings or
letter that changes our view of value.” JX 647r(Rroducts Press Release re Airgas
Second Quarter Earnings (Oct. 26, 2010)).
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close to the right price for a sale of the comp&hyNevertheless, the letter
showed signs that the Airgas board was willing tgatiate with Air

Products:

[The Airgas] Board is also unanimous in its vievegarding
negotiations between Air Products and Airgas ... Each
member of our Board believélsat the value of Airgas in any
sale ismeaningfully in excess of $70 per shal¥e are writing
to let you know that our Board is unanimous inwilingness
to authorize negotiations with Air Products if Afroducts
provides us with sufficient reason to believe thabse
negotiations will lead to a transaction at a pritet is
consistent with that valuatior’

McGlade responded enthusiastically to the letteitivg back to van
Roden in a letter dated October 29, 2010:

Dear John:

We appreciate your letter of earlier this week. & prepared

to negotiate in good faith immediately. We welcoey

information Airgas may wish to provide us on valmeany

meeting between our two teans.

Finally, the companies seemed to be making progtessrd a

potential friendly transaction. Airgas’s board larized van Roden to

respond to McGlade’s letter, which he did on NovemB, 201G°° The

97 SeelX 646.

1981d. (emphasis added).

199 3X 649 (Letter from McGlade to van Roden (Oct. 2810)) at 3.

200 The board authorized van Roden to send his Noverdbetter during a two-day
board meeting that took place from November 1-2,020JX 1010A (Minutes of the
Regular Meeting of the Airgas Board (Nov. 1-2, 2)18EH Tr. 410-11 (Clancey¥ee
also infraSection IQ.1 (discussing the November 1-2 Airgas board meeting)
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letter opened by saying that the Airgas board wastainly prepared to
meet with [Air Products] if there is a reasonabfgartunity to obtain an
appropriate value for the Airgas shareholdé?s.¥an Roden continued:
In our last letter, we indicated that our boardlioéctors was of
the unanimous view that the value of Airgas in @aje is
meaningfully in excess of $70 per share. To prewpeater
clarity, the board has unanimously concluded that it beseve
that the value of Airgas in a sale is at least $& share in
light of our view of relevant valuation metrics.

We would like to meet with you to provide our persfive on

the value of Airgas and are prepared to do so\atiame 2%

Later that day, Air Products accepted the invitatio meet despite its
view that $78 per share is not “a realistic valmtfor Airgas, nor . . .
anywhere near what [Air Products is] prepared tg,’pdecause it

nevertheless viewed any meeting to be “in the betdrest of both

201 3X 650 (Letter from van Roden to McGlade (Nov2@10)).

292 1d. (emphasis added). McCausland had previouslyfieebtthat Airgas would be
willing to begin negotiations upon receipt 0$a0 offerwith a stated intention of paying
more. SeeTrial Tr. 688-89, 694-96 (McCausland). Similarlkjrgas’s investment
banker testified that “it wouldn't take $78 a sHa® get a deal done. Trial Tr. 1159
(Carr); see alsoTrial Tr. 1188 (Woolery). It later came to ligtitat there was some
guestion as to exactly how unanimous the boardyreas (particularly regarding the
three newly-elected Air Products Nominees on thardbpin its conclusion that it would
takeat least$78 to actually get a deal done, or whether thatlver was a starting point
for negotiations.Seeinfra Section 1Q.2 (discussing December 7 and December 8, 2010
letters between the Air Products Nominees and vadeR). At the time, however, this
unanimous view of value was the representation n@adeér Products, so it was the view
that Air Products had to go on. Moreover, therenfiirgas board now unanimously
presses that the value of Airgas in a sale isaat I878.See infraSection IS (The Airgas
Board Unanimously Rejects the $70 Offer
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companies?*® On November 4, 2010, principals from both compammet
in person to discuss their views on the value afgds®® The Airgas
representatives and the Air Products representathed differences of
opinion regarding some of the assumptions eachr dide made underlying
their respective valuations of Airg&dS. The meeting lasted for an hour and
a half>®® At the conclusion of the meeting, the partiesiéssa disclosure
stating that “no further meetings are plann&d.’Although perhaps not the
result the parties had hoped for, | conclude basethe evidence presented
at the supplemental hearing that the November 4tingeevas in fact a
legitimate attempt between the parties to reachessont of meeting of the
minds despite their disagreements over Airgas'sie/glas opposed to a
litigation sham designed by defendants), and tlo&h kides acted in good

faith.2°®

203 3X 651 (Letter from McGlade to van Roden (Nov2@10)).
204 JX 652 (Airgas Schedule 14D-9: Amendment 58 (Ngv2010)) at 3; JX 653 (Air
Products Schedule TO: Amendment 44 (Nov. 5, 204103) In attendance at the meeting
were van Roden, McCausland, and Graff from Airgasd McGlade, Huck, and
Presiding Director Davis from Air Productil.; see als&SEH Tr. 33-34 (Huck).
205 SEH Tr. 33-34 (Huck). For example, the two conigsrhad differing views as to
how much same-store sales would rise in the futlde.
223 SeelX 652 (Airgas Schedule 14D-9: Amendment 58 (NQ\20QL0)).

Id.
208 See, e.g.SEH Tr. 35 (Huck) (testifying that at the time tbe November 4, 2010
meeting, he believed the Airgas participants haedaa good faith); SEH Tr. 121-22
(McGlade) (testifying that he believed that “repmesatives from Air Products and Airgas
acted in a business-like manner and in good faitting the November 4th meeting”);
SEH Tr. 81-86 (Davis) (testifying that he beliewsdtlof the parties acted in good faith at
the Nov. 4 meeting). The newly-elected Air Produblominees on Airgas’s board
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Q. More Post-Trial Factual Developments

On November 23, 2010, the Supreme Court issuatkitsion on the
bylaw issue, reversing the ruling of this Courttt#argas’s next annual
meeting could take place in January 26°f1In a December 2 Letter Order
ruling on certain outstanding evidentiary issuessked the parties if, in
light of the Supreme Court’s decision and the taet now Airgas’s 2011
annual meeting would under Delaware law be heldrcapmately eight
months later than it would have been had the Jgnmaeting bylaw been
upheld, counsel believed the ruling had any eféecthe fundamental issue
remaining to be decidéd® | also asked counsel to provide supplemental
briefing responding to several questiéhs.

Counsel’'s responses were due on or before December2010.
Meanwhile, there had been a flurry of recent aigtion the boards of both
Airgas and Air Products that subsequently cameighbt,l as the newly-
elected Air Products Nominees acquainted themselviés the Airgas
board, and as Air Products continued to pursue a ded consider its

strategic options.

similarly expressed the view that the Airgas bdaaid been acting in good faith and had
been doing its job all alongSeeSEH Tr. 412 (Clancey) (“Q: Did you think that the
incumbent directors had not been doing their jght®? A: No . ... Ithink they were
doing a good job and they had two banks to begih.Wi

209 Ajrgas, Inc. v. Air Prods. & Chems., In@& A.3d 1182 (Del. 2010).

219pec. 2, 2010 Letter Order 1-2.

?d. at 2-3.
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1. The Air Products Nominees and the
November 1-2 Airgas Board Meeting

At the supplemental evidentiary hearing, John Gigtnone of the Air
Products Nominees, explained his views coming dht Airgas board
following the 2010 annual meetiflf. Without any other information, his
initial impression of Airgas’s position with respeto Air Products’ offer
was that, quite simply, “[i]t was nd* Back during the course of the proxy
contest, Clancey had met with ISS, who had askedt \wb would do if
elected to the Airgas board, focusing on who hegho he would represent
and what skills he would bring to the taBté. “[I]f | was elected,” he told
them, “I would immediately represent all the shatdbrs of Airgas?"> His

perspective from the outset was that there wasa ioformation he wanted

12| found Clancey to be a credible witness and #fterd great weight to his testimony.
Miller (another one of the Air Products Nomineesoat testimony was presented during
the supplemental evidentiary hearing), on the oltiard, was less confidence-inspiring,
and my view of his credibility is weighted accorgiyn Robert Lumpkins, the third Air
Products Nominee, was not presented as a witnedbeinsupplemental evidentiary
hearing, but | have read his deposition transengull and find his testimony to be in
line with Clancey’s.

213 SEH Tr. 403 (Clancey).

214 SEH Tr. 403-04. The meeting was arranged by AddBcts’ side, and 1SS had also
wanted to know about Clancey’s background and esipee. Id.

215 SEH Tr. 404. Clancey concedes that his duty foresentall of the Airgas
stockholders includes representing the interesteeofAirgas stockholders who happen to
be arbitrageurs and those who have shorter-terhrerrahan longer-term investment
horizons and who may want to sell their sharesH SE 421-22. Lumpkins similarly
understood his role if elected to the Airgas boaAt. his deposition, he explained, “I
believe [] that as a director of Airgas, my fidugiauties, including a duty of care and
loyalty, run to Airgas, and that in carrying oub$ie duties | was representing all of the
shareholders of Airgas.”). JX 1095 (Lumpkins D&p.(Jan. 21, 2011)kee alsad. at
13-14.
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to drill down on. He wanted the benefit of meetwigh management and
hearing from the financial advisors working on #iiation to inform his
understanding, but he came to the board with nodmether than wanting
to see if a deal could be doffé.

A new-director orientation session for Clancey Wwakl on November
1, 2010. New director orientation for Lumpkins aMdler was held on
September 23, 2010. The newly-elected Air ProdNcisiinees were given
written materials in advance of their orientati@ssions:’ Clancey came
at the board at all different angles at the Novamberientatiorf'® He
challenged the board’s economic assumptions ifiviesyear plan, probed
Molinini about the SAP implementation, and askeldeotquestions he felt
were important to fully understand the situatibhIn the end, he was “very
impressed*®° He concluded:

| was very impressed with the depth that [the Asrdmard]
could go to in answering the questions . . . .h€l] knew their

218 SEH Tr. 403, 405. Again, Lumpkins was similaritpated. JX 1095 (Lumpkins Dep.
19-22) (testifying that he knew nothing about Asgahen first approached to run as a
nominee, did due diligence before accepting theination, “did not have a view” as to
Air Products’ offer, and believed he was “electesl an independent director” who
“entered [] with the view of bringing a fresh lotk the situation”).

21" SEH Tr. 406 (Clancey).

218 SEH Tr. 406-07 (Clancey).

219 SEH Tr. 406-08 (Clancey).

220 SEH Tr. 407 (Clancey).
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business. They had achieved their numbers congiste |
thought they were very conservative, looking Bt.

With respect to the SAP implementation, he said:

The benefits of SAP are enormous, and you'll finglét there

| was very impressed with Airgas’s apptoadt is slow

and it's prodigious in terms of what they have &b tipeir arms

around, but they're taking it step by step. Theylused every

best practice . . . and | am very optimistic theytll be very

successfuf?

And as far as the reasonableness of the macroeco@ssumptions
in the Airgas plan, in Clancey’s view, “[tlhey wareasonable?** As noted
above, at the November 1-2, 2010 meeting, the bagreled to reach out to
Air Products to see if they could get a deal doAdéso at that meeting, the
Air Products Nominees discussed with the boargtesibility of forming a
special negotiating committee, and they raised gtbject of obtaining
independent legal counsel and getting a third ieddpnt financial advisor

to take a fresh look at the valuation and five-yglan, but no such action

was taken at that tinfé?

2211d. Lumpkins also “view[s] it as likely that Airgasilvachieve or exceed its five-year
plan.” JX 1095 (Lumpkins Dep. 53)

22 SEH Tr. 407-08 (Clancey).

222 SEH Tr. 409 (Clancey).

224 SEH Tr. 411-12 (Clancey). JX 1010A (Minutes of fRegular Meeting of the Airgas
Board (Nov. 1-2, 2010)) at 5.
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2. December 7-8 Airgas Board Letters

On December 7, 2010, the three new directors sdatter to van
Roden formally requesting the Airgas board to augeotheir retention of
independent outside legal counsel and financialsads of their choice to
assist them in the event Air Products raised ifer6f> The letter also
suggested that statements about the “unanimoustsvief the board on
issues relating to Air Products’ offer may havectsme misleading®®

Specifically, the three Air Products Nominees sdughclarify their
view regarding the statement in the November 2028tter from van Roden
to McGlade that “the [Airgas] board has unanimousbncluded that it
believes that the value of Airgas in a sale iseasi $78 per sharé* The
Air Products Nominees explained:

We do not believe that such an unequivocal stateneen

accurate. Any discussion about the $78 valuatiarstnibe

framed in the context in which that number was abtu
discussed at the November, 2010 board meetingcifijadly,

in the context of a board discussion about whaulkshbe the

next steps in responding to Air Products, we exqm@sour

beliefs that proposing a price (any price, witheason) would

be more likely to generate a constructive dialogetveen the

two companies and potentially result in an incrdasféer from
Air Products than would a figurative “stiff arm.It was in that

225 JX 1027 (Letter from Clancey, Lumpkins, and Miltervan Roden (Dec. 7, 2010)) at
1.
22614, at 2.

227 JX 650 (Letter from van Roden to McGlade (Nov2@10)).
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context, and only in that context, that we agreed t
communicate a $78 price to Air Products.

To be clear, at no time did any of us take thetmosthat a $78

offer price was the price of admission to having discussions

with Air Products, nor did we agree that $78 was riinimum

per share price at which Airgas might be purchased it

would be wrong for you to insinuate otherwise te @ourt:?®

Van Roden responded by letter to the three Air ctsl Nominees
the next day, stating that all of the statemen&s Airgas has made to the
Court and publicly have been accur&teThe letter also stated that while all
of the other directors were satisfied with the gs@$ performed by Airgas’s
two outside financial advisors, the board agreethéretention of a third
independent financial advisor to advise the Airbgaard, to be selected by
the nine independent directdrs.

The evidence at the supplemental evidentiary hgaawealed that the
December 7 letter from the three newly-elected dhoaembers was “meant
as leverage” in their efforts to prompt the restlod board to act on their

request for a third independent financial advi§brClancey explained, “We

wanted a financial advisor and [|] we were trying itmluce [the other

228 JX 1027 (Letter from Clancey, Lumpkins, and Miltervan Roden (Dec. 7, 2010)) at
3 (footnote omitted).

229 3X 1028 (Letter from van Roden to Clancey, Lumpkiand Miller (Dec. 8, 2010)) at
2.

2%01d. at 1, 3.

231 SEH Tr. 427 (Clancey).
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directors]. It's like playing poker. We put ouhips up on the table,
everything we had??

The play worked—on December 10, the Airgas boardnym
McCausland) held a telephonic meeting. The nirdependent directors
unanimously agreed to retain Credit Suisse asrd thidependent financial
advisor to represent the full bo&rd. The three new directors were satisfied
with the choice of Credit Suisé¥ and Air Products’ own representatives
harbored no reason to doubt Credit Suisse’'s qoaliins or
independenc&”® In addition, the Air Products Nominees retainfeeirt own
independent counsel—Skadden, Arps, Slate, Meagh€&to&, LLP—and
the board agreed to reimburse the reasonable cbSkadden’s past work
for the new directors and to pay Skadden’s feesggfmirward?*®

Moreover, the Air Products Nominees publicly disaed any real

disagreement that may have allegedly existed onbiberd before the

November 2, 2010 letter to Air Products. The Deeen¥ and December 8

232 SEH Tr. 430 (Clancey).

233 JX 1038 (Minutes of the Special Telephonic Meetifighe Independent Members of
the Airgas Board (Dec. 10, 2010)) at 2-5.

2343ee, e.g.SEH Tr. 414 (Clancey) (“l was satisfied [with thelection of Credit Suisse.]
They're a good firm. | know of them and I've sdbem, you know, in action from afar,
and everybody else felt, both the two new directmnd the other directors, felt very
comfortable with them.”)seeJX 1038 at 3; JX 1095 (Lumpkins Dep. 172 (Jan. 21,
2011)) (“I felt very good about the process [thafabfollowed in connection with the
$70 offer], | felt the addition of the Credit Suesaork was very important and that | was
very satisfied with the board’s decision.”).

233 SEH Tr. 53 (Huck).

236 SEH Tr. 447 (Clancey).
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letters were made publicly available on December2l30, along with a
statement by the three new directors:

In response to reports of division on the Airgasaf8io of

Directors, we the newly elected directors of Airgaffirm that

the Board is functioning effectively in the discharof its

duties to Airgas stockholders. We deny the chaofebvision

on the Board, we condemn the spread of unproduatiners,

and we strongly disagree with the notion that weeweaware

of the November'? letter to Air Product$®’

In any event, as will be explained in greater diebmlow, by
December 21, 2010 the new Air Products Nomineesigeehave changed
their tune and fully support the view that Airgasworthat least$78 in a
sale transactioft®

R. The $70 “Best and Final” Offer

Meanwhile, over at Air Products, the board was wmwmrsg its
position with respect to its outstanding tenderefland on December 9,
2010, the board met to discuss its optiofisSpecifically, question 1 in the
Court's December 2 Letter asked: “Is $65.50 perestiae price that Air

Products wants this Court to rely upon in addressire ‘threat’ analysis

underUnocal?” The Court also recognized that Air Products imadle clear

237 JX 1039A (Airgas Schedule 14-D (Dec. 13, 2010)).
238 seeSection IS. (The Airgas Board Unanimously Rejects the $70 Qffer
239 3X 1033 (Minutes of the Special Meeting of the Rinducts Board (Dec. 9, 2010)).
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that $65.50 was not its best offer—it was a “floldm which Air Products
was willing to negotiate highéf®

After reviewing recent events with the board (inithg the Supreme
Court’s reversal on the bylaw issue) and notingltdwening December 10
response deadline to my December 2 letter, Huckaggul Air Products’
options at that point:

(1) withdraw the tender offer and walk away;

(2) seek to call a special meeting of the Airgaslgbolders to
remove the board; or

(3) “[b]ring the issues around removal of the paigull to a
head by making the Company’s best and final oftér.”

Huck walked the board through each of the thresrratives, noting
that the first would effectively eliminate any pilsity of a transaction, and
the second was “as a practical matter impossikded (could take several
months as wellj** As for the third, Huck said that “while most dfet
record [in this case] was fully developed, incregsithe offer to the

Company’s best and final price could strengthenctse for removal of the

240 Dec. 2, 2010 Letter Order 2 ndee alsAir Products’ Post-Trial Reply Br. 27; Trial
Tr. 67 (Huck) (“65.50 is not our best and final esff); Trial Tr. 155 (McGlade)
(testifying that Air Products has been clear th&8.$0 is not its best and final offer).
413X 1033 at 3.

221d. at 3-4.
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poison pill.*** Accordingly, on December 9, 2010—the day befdre t
parties filed their Supplemental Post-Trial Briegfsresponse to the Court’s
December 2 Letter—Air Products made its “best anal'f offer for Airgas,
raising its offer price to $70 per shafé.

In its filing and related press release, Air Pradwsaid:

This is Air Products’ best and final offer for Aag and will not
be further increased. It provides a 61% premiumAtgas’

closing price on February 4, 2010, the day befarePAoducts
first announced an offer to acquire Airgas.

John E. McGlade, Air Products chairman, presidemt ehief
executive officer, said, “It is time to bring thmatter to a
conclusion, and we are today making our best arad &ffer for
Airgas. The Air Products Board has determined ithiatnot in
the best interests of Air Products shareholderpuisue this
transaction indefinitely, and Airgas shareholderowd be
aware that Air Products will not pursue this ofter another
Airgas shareholder meeting, whenever it may be.}étd

The Airgas board, in initially considering the $afder, did not really
believe that $70 was actually Air Products’ “best dinal” offer, despite

Air Products’ public statements saying as mtf€hAccordingly, in the post-

243|d. at 4. But for the letter, Air Products would fatve raised its offer at that point in
time. SEH Tr. 38 (Huck)see als&SEH Tr. 89 (Davis).

244 3X 657 (Air Products Schedule TO: Amendment 48c(e 2010)).

24%|d.; Air Products Press Release (Dec. 9, 2010).

246 See, e.g.SEH Tr. 418 (Clancey) (“Best and final is norrgadl cliché that gets you
into the finals so that you can take your priceoupake your price down, and it's meant
to force a situation.”). Indeed, even one of Arpbducts’ directors was not really sure
whether the $70 offer was the end of the ro®keSEH Tr. 93 (Davis) (“Q. [Y]ou
believed that Airgas would make a counteroffer o Products’ best and final offer;
correct? A. Personally? Q. Yes. A. | thoughtt ttieat would lead to a discussion of
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trial discovery window before the supplementarydewtiary hearing,
defendants tried to take discovery into Air Productternal valuations and
analyses of Airgas to determine whether Air Proslutight in fact be
willing to pay higher than $70 per share. Relyimig business strategy
privilege, Air Products refused to produce its inté analyse&’’ In light of
that, defendants filed a motiom limine several days before the
supplementary evidentiary hearing began to precléoteProducts from
offering testimony or documentary evidence in suppb its assertion that
$70 is its “best and final” offer. In denying thrafjuest, | held:

Air Products is not required to demonstrate then&ss of its

offer; nor is it required to demonstrate that itleois less than,

equal to, or greater than what it has independenthyl

internally determined is the value of Airgas. Huayipublicly

announced that its $70 offer is its “final” offdrpwever, Air

Products has now effectively and irrevocably repnésd to this

Court that there will be no further requests fodiqual relief

with respect to any other offer (should there éeepneY*

Air Products has repeatedly represented, both ivlighy available

press releases, public filings with the SEC, anhsssions to this Court,

value, yes.”); SEH Tr. 93-95 (Davis) (testifyingaththe believed around the time of the
December 9 meeting that Air Products might go highan $70 “to put the deal over the
top”).

24" For example, Air Products has not disclosed itSmege of capital or revenue
synergies that would be realized from a de&xéeTrial Tr. 49 (Huck).

248 January 20, 2011 Letter Orderske alsdn re CirconCorp. S’holders Litig. 1998
WL 34350590, at *1 (Del. Ch. Mar. 11, 1998) (“Whsatrelevant is what the defendants
knew and considered at the time they took actionegponse to [Air Products’ tender
offer,] not information defendants did not know atd not consider.”).
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that $70 per share is its “best and final” offér. The testimony offered by
representatives of Air Products at the supplemgnéaidentiary hearing
regarding the $70 offer provides further evidengethis Court that Air
Products’ offer is now, as far as this Court isa@mned, at its end stag®.
When asked what Air Products meant by “best anal,firMcGlade
responded, “$70 is the maximum number that we'epared to pay*>
Huck concurred: “It is the best and final priceiethwe’re willing to offer

|252

in this deal®* and “[t]here is no other offer to com&® McGlade further

explained:

| wanted to be very clear [to the Air Products lbat the
December 9 meeting] that best and final meant &edtfinal.
We had a discussion around our other alternatiwes. a . our
need to move forward on behalf of our shareholdgssanonths
into this or 14 months into this at this time. was really time
to get a decision, positive or negative, and thake tthe
outcome of what that decision Wa8.

In response to questioning by defendants’ counsdgbavhy, at the

December 9 meeting, there was no discussion apdaifgally what the

29 gee, e.g.JX 657 (Air Products Schedule TO: Amendment 480(1®, 2010)) (“This is
Air Products’ best and final offer for Airgas andliwot be further increased.”); Letter
from Counsel for Air Products to Court (Dec. 2110Y) at 5 (“Air Products has made its
best and final offer. If Airgas does not accepatt thffer, then the process is at an end.”).
20 SEH Tr. 5 (Huck); SEH Tr. 75 (Davis); SEH Tr. 108cGlade).

251 SEH Tr. 108 (McGlade)see alsoSEH Tr. 72 (Huck) (“Seventy dollars is Air
Products’ best and final offer? A. Itis.”).

252GEH Tr. 49 (Huck).

253 SEH Tr. 72 (Huck).

254 SEH Tr. 110 (McGlade).
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words “best and final” meant, Huck responded, “Rightrust our board can
understand words™ The message had resonated. In Davis's wordsst
“made clear” at the December 9 meeting that $70AwaRroducts’ best and
final offer for Airgas®® All of the Air Products board members were
equally supportive of the decision to make the bastfinal offer’>’

Huck testified that the board’s decision to makebiest and final offer
was based on a cash flow analysis along with tteedd® judgment of the
risks and rewards with respect to this d&alWhether or not Air Products
has the financial ability to pay more is not wha board based its “best and
final” price on—nor does it have to be.

In fact, Airgas itself has argued in this litigatithat “Air Products’
own internal DCF analysis is not relevant to eviahgathe reasonableness of
the Airgas Board’s determination. Rather, the appate focus should be

on the analyses and opinions of Airgas’ financidVvisors.”®

| agree.
Thus, for purposes of my analysis and the contettiis litigation, based on
the representations made in public filings and uiodéh to this Court, | treat

$70, as a matter of fact, as Air Products’ “best fimal” offer.

2> SEH Tr. 49 (Huck).

26 SEH Tr. 75 (Davis)see als@SEH Tr. 76 (Davis) (“Q. As far as you're concerngd)
is Air Products’ best and final offer for Airgas® As far as I'm concerned, yes.”).
25" SEH Tr. 108 (McGlade) (“We were unanimous in teeision.”).

28 SEH Tr. 67-68 (Huck).

29 Defs.’ Nov. 8, 2010 Post-Trial Br. 57.
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S. The Airgas Board Unanimously Rejects the $7éx Of

As noted above, the Airgas board met on December20@0 to
discuss the Air Products Nominees’ request for peaelent legal advisors
and a third outside financial advisor. The boatribt discuss or make a
determination with respect to Air Products’ revis&@0 offer at the
December 10 meeting.

On December 21, the Airgas board met to considerPhoducts’
“best and final” offef®® Management kicked off the meeting by presenting
an updated five-year plan to the board. McCausltgage an overview of
the refreshed plan, and then McLaughlin addresseg¢ Fknancial
highlights?®* Molinini and Graff discussed other aspects of thmpany’s

growth?®?

This was followed by presentations by the threwrifcial
advisors’® Carr went first, then Rensky. Both Bank of AroariMerrill
Lynch and Goldman Sachs “were of the opinion that Air Products’ $70
offer was inadequate from a financial point of vigW

Then they turned the floor over to David DeNunzidCoedit Suisse,

Airgas’s newly-retained third independent financadvisor. DeNunzio

explained how Credit Suisse had performed its @mgland how its analysis

260 3% 1063 (Minutes of the Special Meeting of thegais Board (Dec. 21, 2010)).
26114, at 2-3.

26214, at 4.

29314, at 4-9.

2%41d. at 6.
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differed from that of Goldman Sachs and Bank of Ao@ Merrill Lynch.
He observed that “Airgas’s SAP plan is the mostited plan he and his
team had come across in 25-30 yed?s.In summary, DeNunzio said that
Air Products’ offer “was only slightly above whakifgas] should trade at,
was below most selected transactions and was w&bthe value of the
Company on the basis of a DCF analysis, which Wwasanalysis to which
Credit Suisse gave the most weighf” In the end, Credit Suisse “easily
concluded that the $70 offer was inadequate frofinancial point of
view.”?®’

After considering Airgas’s updated five-year plamdahe inadequacy
opinions of all three of the company’s financiavsdrs, the Airgas board
unanimously—including the Air Products Nominees-ectgd the $70
offer?®® Interestingly, the Air Products Nominees were saoh the most
vocal opponents to the $70 offer. After the bankspntations, John
Clancey, one of the three Air Products Nominee<icmied that “the offer

was not adequaté® and that even “an increase to an amount which was

well below a $78 per share price was not goingrtove the needle*° He

29514, at 7.
2%%1d. at 8.
2°7|d. at 9. SEH Tr. 349 (DeNunzio) (“[W]e didn't thirikwas a close call.”).
268
Id. at 9.
29 SEH Tr. 417 (Clancey).
270 3X 1063 (Minutes of the Special Meeting of thegais Board (Dec. 21, 2010)) at 10.
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said to the rest of the board, “We have to proteetpill.”*"* When asked
what he meant by that comment, Clancey testified:

That we have a company . . . that is woihmy mindworth in
excess of 78, and | wanted, as a fiduciary, | wanéd
shareholders to have an opportunity to realize .tH&rotecting
the pill was important to achieve that objectivedese] | don't
believe 70 is the correct number. And if there waill, it is
always feasible, possible, that 51 percent of thepfe tender,
and the other 49 percent don’t have a lot of ld&tu

This was Air Products’ own nominee saying this.eTdther two Air
Products Nominees—Lumpkins and Miller—have expréssmilar views
on what Airgas would be worth in a sale transactiénSo what changed
their minds? Why do they now all believe that theé0 offer is so
inadequate? In McCausland’s words:

[I]t doesn't reflect the fundamental value—intrinsialue of the
company. Airgas can create tremendous value fer it
shareholders through executing its management platie
that’s far superior to the offer on the table. tlhane. | would
say that | also, you know, listened to three inmestt bankers,
including Credit Suisse, who came in and took a&hréook.
And every one of those bankers has opined thatoffex is
inadequate. The undisturbed stock price that ve¢ falked
about in the low to mid sixties—and that's not sowishful

2" SEH Tr. 420 (Clancey).

272 Miller: “Q: [l]s it possible that there [is] a price bal $78 that you would still be
willing to do a deal with Air Products at? A. Inyimind, probably not, no.” SEH Tr.
162.

Lumpkins: “l have come to the point where | believe todagttthe company is worth
$78 a share . .. . My opinion also is that theagany on its own, its own business will
be worth $78 or more in the not very distant futbeeause of its own earnings and cash
flow prospects [a]s a standalone company.” JX 1Q@8npkins Dep. 165, 169 (Jan. 21,
2011)).
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thinking, that’'s just applying our average five-yeaultiples,

comparing what other companies in our peer groepdaing

vis-a-vis their five-year multiples. And if you weeto apply an
appropriate premium for a strategic acquisitior ltkis, in the

35 to 40 percent range, you would end up with aepm the

mid to high eighties. There’'s the DCF valuationstthhe

bankers presented to us. | mean, there’'s a loeagons why

this bid is inadequate®

McCausland testified that he and the rest of therdoare
“[a]bsolutely not” opposed to a sale of Airgas—buty are opposed to $70
because it is an inadequate Bitl.

The next day, December 22, 2010, Airgas filed amo#mendment to
its 14D-9, announcing the board’s unanimous rejactif Air Products’ $70
offer as “clearly inadequate” and recommending thagas stockholders
not tender their sharé5. The board reiterated once more that the value of
Airgas in a sale is at least $78 per shHate.n this filing, Airgas listed
numerous reasons for its recommendation, in twoepagf easy-to-read

bullet points?’’ These reasons included the Airgas board’s knayeexhd

experience in the industry; the board’s knowleddgeAwmgas’s financial

23 SEH Tr. 205-06 (McCausland).
27 SEH Tr. 217 (McCauslanddee alsa)X 1063 (Minutes of the Special Meeting of the
Airgas Board (Dec. 21, 2010)) at 11 (“Mr. Thomaatetl that he would certainly be
supportive of sitting down and talking to Air Prautisi if it offered $78 per share.”).
27> JX 659 (Airgas Schedule 14D-9 (Dec. 22, 2010))Eat (a)(111); ee id. at 6
(“Airgas’s Board of Directors concluded that the7($offer] is inadequate, does not
reflect the value or prospects of Airgas, and i inothe best interests of Airgas, its
géareholders and other constituencies.”).

Id.

277 3X 659 at 5-6.1d.
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condition and strategic plans, including curreantts in the business and the
expected future benefits of SAP and returns onrosiustantial capital
investments that have yet to be realized; Airga&ss$orical trading prices
and strong position in the industry; the potentiahefits of the transaction
for Air Products, including synergies and accretiothe board’s
consideration of views expressed by various stoddrs; and the
inadequacy opinions of its financial adviséfs. All three of the outside
financial advisors’ written inadequacy opinions weattached to the
filing.%"®

Once again, the evidence presented at the supplaih®ndentiary
hearing was that the Airgas stockholders are aistipdted group® and
that they had an extraordinary amount of infornrraawailable to them with
which to make an informed decision about Air Praducffer. Although a
few of the directors expressed the view that thegleustood the potential
benefits of SAP and the details of the five-yeanpbetter than stockholders
could, the material information underlying managetiseassumptions has

been released to stockholders through SEC filimgsis reflected in public

278|d.

291d. at Annex J (Bank of America Merrill Lynch), Annék (Credit Suisse), Annex L
(Goldman Sachs).
280 seesupraSection 10 (The October Trigl
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analysts’ reports as wéfl: Airgas has issued four earnings releases since
the time Air Products first announced its tendderoin February 2016
McCausland has appeared in print, on the radio,cemtelevision, and has
met with numerous stockholders individudifyto tell them that Air
Products’ offer is inadequate:

Q. You've said that [the $70 offer is inadequateidireds, if
not thousands of times. You've said it in prinfou've
said it on radio, on television. Is there any plamu
haven'’t said it, sir?
| can’t think of any.

. Is there any doubt in your mind that an Airgaareholder,
who cares to know what you and your board and your
management think, is by now fully aware of youripos
that $70 is inadequate? . . . Do you have any wthat
your shareholders know that Peter McCausland,dfliew
directors, all ten of them, the management teamirgias
and their outside advisors all believe that thiferofis
inadequate?

[I] think that we’ve gotten the point across.

. Is there anything you could think of that youiveglected
to do to convey that message to the shareholders?

A. [. . .] We've made that clear, that the offerinedequate

and that our shareholders should not teAtfer.

o >

o P

The testimony of other Airgas directors and finahcadvisors

provides further support. John van Roden could thotk of any other

81 See, e.g.SEH Tr. 189-90 (McCausland); SEH Tr. 395-96 (Dehla) (testifying that
analysts’ projections were “remarkably close” tonagement’s, “[s]o that information’s
available to the world”).

282 JX 304, JX 433, JX 645, JX 1086.

283 See SEH Tr. 200-01 (McCausland) (testifying that he mast with at least 300
individual arbitrageurs to discuss Air Productgeof.

284 SEH Tr. 253 (McCausland).
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information he believed Airgas could provide tosteckholders to convince
them as to the accuracy of the board’'s view onev@that the stockholders
don't already know®®> Miller could not think of any facts about Airgas’
business strategy or Air Products’ offer that woultbke Airgas’s
stockholders incapable of properly making an ecaagnudgment about the
tender offer®® When | asked David DeNunzio, Airgas’s financidvisor
from Credit Suisse, what more an Airgas stockholuieeds to know than
they already do know in order to make an informadgment about
accepting an offer at $70 or some other price,dspanded “l think you
have to conclude that this shareholder base is guétl-informed.*®’

In addition, numerous independent analysts’ reportsAirgas are
publicly available (and the numbers are very sintaAirgas’s projections).
Stockholders can read those reports; they cantheatestimony presented
during the October trial and the January suppleamgrtiearing. They can
read DeNunzio’s testimony that in his professiamahion, the fair value of
Airgas is in the “mid to high seventies, and welloi the mid eighties?®®

They can read Robert Lumpkins’ opinion (one of tAe& Products

Nominees) that Airgas, “on its own, its own busmaesll be worth $78 or

285 JX 1090 (van Roden Dep. 262 (Jan. 12, 2011).
286 SEH Tr. 154-55 (Miller).

287 SEH Tr. 396 (DeNunzio).

288 SEH Tr. 393-94 (DeNunzio).
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more in the not very distant future because abwts earnings and cash flow
prospects . . . as a standalone comp&ty."They can read the three
inadequacy opinions of the independent financigisals. In short, “[a]ll
the information they could ever want is availaf®&.”
II. STANDARD OF REVIEW

A. TheUnocalStandard

Because of the “omnipresent specter” of entrenchmenakeover
situations, it is well-settled that when a poisahip being maintained as a
defensive measure and a board is faced with a sequeedeem the rights,
the Unocal standard of enhanced judicial scrutiny appifés.Under that
legal framework, to justify its defensive measurd® target board must
show (1) that it had “reasonable grounds for belig\a danger to corporate
policy and effectiveness existed” (i.e., the boardst articulate a legally
cognizable threat) and (2) that any board actikeran response to that

threat is “reasonable in relation to the threaepd§®

289 3X 1095 (Lumpkins Dep. 169 (Jan. 21, 2011)).

290 SEH Tr. 453 (Clancey).

291 Unocal Corp. v. Mesa Petroleum C@93 A.2d 946 (Del. 1985%ee alsoYucaipa
Am. Alliance Fund IlI, L.P. v. Riggid A.3d 310, 335 (Del. Ch. 2010) (“[I]t is settl&v
that the standard of review to be employed to admehether a poison pill is being
exercised consistently with a board’s fiduciaryiesiis [JUnocal”).

292 Unitrin, Inc. v. Am. Gen. Corp651 A.2d 1361 (Del. 1995) (citingnocal 493 A.2d
at 955).
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The first hurdle undetnocal is essentially a process-based review:
“Directors satisfy the first part of thenocal test by demonstrating good
faith and reasonable investigatic® Proof of good faith and reasonable
investigation is “materially enhanced, as here thy approval of a board
comprised of a majority of outside independentaloes.**

But the inquiry does not end there; process alensot sufficient to
satisfy the first part ofUnocal review—"underUnocal and Unitrin the
defendants have the burden of showing the reasemedd of their
investigation, the reasonableness of their proaadslso of the result that
they reached®® That is, the “process” has to lead to the findifig threat.
Put differently, no matter how exemplary the boargrocess, or how
independent the board, or how reasonable its iipa&in, to meet their
burden under the first prong @ocal defendants must actually articulate
some legitimate threat to corporate policy andatifeness™®

Once the board has reasonably perceived a legdithatat,Unocal

prong 2 engages the Court in a substantive revietheoboard’s defensive

293 paramount Commc'ns, Inc. v. Time, In671 A.2d 1140, 1152 (Del. 199Gee also
Unocal 493 A.2d at 955.

294 Unocal 493 A.2d at 955.

29 Chesapeake Corp. v. Shoi&71 A.2d 293, 301 n.8 (Del. Ch. 2000) (interrigton
omitted) (emphasis added).

2% See eBay Domestic Holding2010 WL 3516473, at *12 (finding that despite
defendants’ “deliberative” investigative procesgfathdants nevertheless “failled] the
first prong ofUnocalboth factually and legally”).
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actions: Is the board’s action taken in respoodéadt threat proportional to
the threat posed? In other words, “[b]Jecause of the omnipresentcire
that directors could use a rights plan improperdyen when acting
subjectively in good faithUnocal and its progeny require that this Court
also review the use of a rights plan objectivéf}.” This proportionality
review asks first whether the board’s actions wehaconian, by being
either preclusive or coercivé® If the board’s response was not draconian,
the Court must then determine whether it fell “witla range of reasonable
responses to the threat” poséd.

B. Unocal—Notthe Business Judgment Rule—Applies Here

Defendants argue thatJtiocaldoes not apply in a situation where the
bidder's nominees agree with the incumbent dirscédter receiving advice
from a new investment bankef® This, they say, is because the “sole
justification for Unocals enhanced standard of review is the ‘omnipresent
specter that a board may be acting primarily irois interests, rather than

those of the corporation and its shareholde¥§,&nd that in “the absence of

297 See eBay2010 WL 3516473, at *20 (“Like other defensiveaseres, a rights plan
cannot be used preclusively or coercively; nor danuse fall outside the ‘range of

reasonableness.”).
298 Id

zzzumtrin, Inc. v. Am. Gen. Corp651 A.2d 1361, 1367 (Del. 1995).
Id.

301 Defs.” Post-Supplemental Hearing Br. 4.
30214, (quotingUnocal 493 A.2d at 954).
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this specter, a board’s ‘obligation to determinesthler [a takeover] offer is
in the best interests of the corporation and igseolders . . . is no different
from any other responsibility it shoulders, anddésisions should be no less
entitled to the respect they otherwise would beoratsd in the realm of
business judgment®**® Thus, they argue, because Airgas has presented
overwhelming evidence that the directors—partidulaow including the
three new Air Products Nominees—are independenthand acted in good
faith, the “theoretical specter of disloyalty doest exist” and therefore
“Unocals heightened standard of review does not applg.F&f

That is simply an incorrect statement of the lawhat the Supreme
Court actually said inJnocal without taking snippets of quotes out of
context, was the following:

When a board addresses a pending takeover bidsitana

obligation to determine whether the offer is in besst interests

of the corporation and its shareholders. In tegpect a board’s

duty is no different from any other responsibilityshoulders,

and its decisions should be no less entitled toréispect they

otherwise would be accorded in the realm of busines

judgment. There are, however, certain caveats to a proper

exercise of this functionBecause of the omnipresent specter

that a board may be acting primarily in its owndrgsts, rather

than those of the corporation and its shareholdérere is an
enhanced duty which calls for judicial examination at the

303|d. (quotingUnocal 493 A.2d at 954).
39414, at 5.
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threshold before the protections of the business judgment rule
may be conferred.*®

Because the Airgas board is taking defensive adtiamsponse to a
pending takeover bid, the “theoretical specter isfogalty” does exist—
indeed, it is the very reason the Delaware Supr@met inUnocal created
an intermediate standard of review applying enhédingeutiny to board
action before directors would be entitled to thetgctions of the business
judgment rule. In articulating this intermediatarglard, the Supreme Court
in Unocal continued:

[Even when] a defensive measure to thwart or impade

takeover is indeed motivated by a good faith camder the

welfare of the corporation and its stockholdersjciwhn all
circumstances must be free of any fraud or othescomduct

this does not end the inquiry. A furtheped is the
element of balance. If a defensive measure itmecwithin

the ambit of the business judgment rule, it mustdasonable

in relation to the threat poséd.

The idea that boards may be acting in their owr-istdrest to
perpetuate themselves in office is, in and of fifgdkk “omnipresent specter”
justifying enhanced judicial scrutiny. There in“doubt that the basis for

the omnipresent specter is the interest of incumbdeactors, both insiders

and outsiders, in retaining the ‘powers and pergss of board

305Unocal 493 A.2d at 954 (internal footnote and citationitted) (emphasis added).
30814, at 955 (internal citation omitted).
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membership®*’ To pass muster under this enhanced scrutiny,ethos
directors bear the burden of proving that they wastng in good faith and
have articulated a legally cognizable threaud that their actions were
reasonable in response to that perceived threat-sigily that they were
independent and acting in good faith.To wit:

In Time [the Delaware Supreme Court] expressly rejeched t

proposition that ‘once the board’s deliberativegass has been

analyzed and found not to be wanting in objectjviggod faith

or deliberativeness, the so-called ‘enhanced’ lssinudgment

rule has been satisfied and no further inquiryngartaker’®®

Accordingly, defendants are wrong. THénocal standard of
enhanced judicial scrutiny—not the business judgmaie—is the standard

of review that applies to a board’s defensive astitaken in response to a

hostile takeover. This is how Delaware has alwaysrpreted thdJnocal

307 3. Travis LasterExorcising the Omnipresent Specter: The Impact uis@ntial
Equity Ownership by Outside Directors &mocal Analysis 55 Bus. Law. 109, 116
(1999); see alsaKahn v. Roberts679 A.2d 460, 465 (Del. 1996) (“Where [] the lbar
takes defensive action in response to a thredtadobard’'s control of the corporation’s
business and policy direction, a heightened stahdbjudicial review applies because of
the temptation for directors to seek to remainhat ¢orporate helm in order to protect
their own powers and perquisites. Such self-istek behavior may occur even when
the best interests of the shareholders and corpordictate an alternative course.”).

308 Defendants further argue that there is less joatibn for Unocals approach today
than when Unocal was decided because boards are more independewntand
stockholders are better able to keep boards inkchéthether or not this is true does not
have any bearing on whethdédnocal applies, though. Unocal applies to both
independent outside directors, as well as insidehgnever a board is taking defensive
measures to thwart a takeover. Independence mgrtaars heavily on the first prong of
Unocal but it is not outcome-determinative; the burdéproof is still on the directors to
show that their actions are reasonable in relatoa perceived threat (that is, they still
must meetUnocalprong 2 before they are back under the busineggnent rule).

309 Unitrin v. Am. Gen. Corp.651 A.2d 1361, 1376 (Del. 1995) (quotifgramount
Commc’ns v. Time, Inc571 A.2d at 1154 n.8).
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standard. There has never been any doubt abguttid as recently as four
months ago the Delaware Supreme Court reaffirmeduhderstanding in
Selectica’™®

C. A Brief Poison Pill Primer-Moranand its Progeny

This case unavoidably highlights what former-Ch#locéAllen has
called “an anomaly” in our corporation laW. The anomaly is that “[p]ublic
tender offers are, or rather can be, change inraotransactions that are
functionally similar to merger transactions withspect to the critical
question of control over the corporate enterprise.Both tender offers and
mergers are “extraordinary” transactions that ‘dtea[] equivalent impacts
upon the corporation and all of its constituenciaesluding existing
shareholders®® But our corporation law statutorily views the two
differently—under DGCL § 251, board approval andoremendation is

required before stockholders have the opportunityvbte on or even

319 5ee Versata Enters., Inc. v. Selectica,,|B6¢A.3d 586, 599 (Del. 2010) (“Delaware
courts have approved the adoption of a SharehdRights Plan as an antitakeover
device, and have applied thinocal test to analyze a board’s response to an actual or
potential hostile takeover threat.”).

L TW Servs., Inc. v. SWT Acquisition Cori989 WL 20290, at *9 (Del. Ch. Mar. 2,
1989).

3121d. Here, Air Products’ tender offer would almosttagry result in a “change of
control” transaction, as the offer would likely seed in achieving greater than 50%
support from Airgas’s stockholders, which largelynsist of merger arbitrageurs and
hedge funds who would gladly tender into Air Praduoffer. See SEH Tr. 225
(McCausland) (stating his view that a majority afgas shares would tender into the $70
offer).

3131989 WL 20290, at *10.
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consider a merger proposal, while traditionally board has been given no
statutory role in responding to a public tendeeott® The poison pill was
born “as an attempt to address the flaw (as someldvsee it) in the
corporation law” giving boards a critical role ttap in the merger context
but no role to play in tender offet5.

These “functionally similar forms of change in cahttransactions,”
however, have received disparate legal treatment-then one hand, a
decision not to pursue a merger proposal (or ewecesion not to engage in
negotiations at all) is reviewed under the defeaértusiness judgment
standard, while on the other hand, a decision meoédeem a poison pill in
the face of a hostile tender offer is reviewed urit@ermediate scrutiny”
and must be “reasonable in relation to the threaeg@” by such offef'®

In Moran v. Household International, Incwritten shortly after the
Unocal decision in 1985, the Delaware Supreme Court figsheld the
legality of the poison pill as a valid takeover etede’’ Specifically, in
Moran, the Household board of directors “react[ed] to wihgterceived to
be the threat in the market place of coercive tep-tender offers” by

adopting a stockholder rights plan that would alltve corporation to

314 gee idat *9-10.

315d. at *10.
316 |d.

3" Moran v. Household Int’l, Ing500 A.2d 1346 (Del. 1985).
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protect stockholders by issuing securities as a teayard off a hostile
bidder presenting a structurally coercive offér TheMoran Court held that
the adoptionof such a rights plan was within the board’s statuauthority
and thus was ngger seillegal under Delaware law. But the Supreme Court
cabined the use of the rights plan as follows:

[T]he Rights Plan is not absolute. When the HookEBoard

of Directors is faced with a tender offer and auesj to redeem

rights, they will not be able to arbitrarily rejettie offer. They

will be held to the same fiduciary standards arneoboard of

directors would be held to in deciding to adopt ededsive

mechanism, the same standard they were held toigmally
approving the Rights Plai?

The Court went on to say that “[tjhhe Board does notv have
unfettered discretion in refusing to redeem thehRig The Board has no
more discretion in refusing to redeem the Righ#mtit does in enacting any
defensive mechanismi®  Accordingly, while the Household board’s
adoption of the rights plan was deemed to be madgood faith, and the
plan was found to be reasonable in relation to tlireat posed by the
“coercive acquisition techniques” that were premtila the time, the pill at

that point was adopted merely as a preventive nmesimato ward off future

advances. The “ultimate response to an actualotakg though, would

3184, at 1356.

222 d. at 1354 (citingJnocal 493 A.2d at 954-55, 958).
Id.
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have to be judged by the directors’ actions takehat time, and the board’s
“use of the Plan [would] be evaluated when antéfissue [arose[*

Notably, the pill inMoran was considered reasonable in part because
the Court found that there were many methods byghkvpotential acquirors
could get around the pilf? One way around the pill was the “proxy out'—
bidders could solicit consents to remove the baaudiredeem the rights. In
fact, the Court did “not view the Rights Plan aschmwf an impediment on
the tender offer process” at &lf. After all, the board irMoran was not
classified, and so the entire board was up foremtieln annually?*—
meaning that all of the directors could be replacedne fell swoop and the
acquiror could presumably remove any impedimentssttender offer fairly
easily after that.

So, the Supreme Court made cleaMioran that “coercive acquisition
techniques” (i.e. the well-known two-tiered fromteeloaded hostile tender
offers of the 1980s) were a legally cognizableéttr” and the adoption of a
poison pill was a reasonable defensive measuren takeéesponse to that
threat. At the timéMoranwas decided, though, the intermediate standard of

review was still new and developing, and it remdirte be seen “what

321 1d. at 1356-57.

322 5ee idat 1354.

323|d. at 1353.

324 Moran v. Household Int’l, Ing490 A.2d 1059, 1064 (Del. Ch. 1985).
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[other] ‘threats’ from hostile bidders, apart framequal treatment for non-
tendering shareholders, [would be] sufficiently wggao justify preclusive
defensive tactics without offering any transactlaiternative at all 3°

Two scholars at the time penned an article sugygshiat there were
three types of threats that could be recognizeeuiddocat (1) structural
coercion—“the risk that disparate treatment of temdering shareholders
might distort shareholders’ tender decisidf%{i.e., the situation involving
a two-tiered offer where the back end gets less tihe front end); (2)
opportunity loss—the “dilemma that a hostile offarght deprive target
shareholders of the opportunity to select a supeliernative offered by
target management® and (3) substantive coercion—‘the risk that
shareholders will mistakenly accept an underpricéi@ér because they
disbelieve management’s representations of intrivaiue.**®

Recognizing that substantive coercion was a “shpm®ncept” that
had the potential to be abused or misunderstoedyritfessors explained:

To note abstractly that managemenight know shareholder

interests better than shareholders themselves dootde a

basis for rubber-stamping management’s pro fornaamd in

the face of market skepticism and the enormous ropidy
losses that threaten target shareholders whenlehosters are

325 Ronald Gilson & Reinier KraakmaBelaware’s Intermediate Standard for Defensive

3Tz%ctics: Is There Substance to Proportionality Rexd 44 Bus. Law. 247, 258 (1989).
Id.

3271d. at 267.
328 |d.
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defeated. Preclusive defensive tactics are gamiblede on
behalf of target shareholders by presumptively-isgdrested
players. Although shareholders may win or loseesch
transaction, they would almost certainly be bettdér on
average if the gamble were never made in the absefc
meaningful judicial review. By minimizing managemis

ability to further its self-interest in selectintg iresponse to a

hostile offer, an effective proportionality tesincaise the odds

that management resistance, when it does occurjnerease

shareholder valu&?’

Gilson & Kraakman believed that, if used correctan effective
proportionality test could properly incentivize nagement, protect
stockholders and ultimately increase value forldtotders in the event that
management does resist a hostile bid—but onlyéah “threat” existed. To
demonstrate the existence of such a threat, maragemust show (in
detail) how its plan is better than the alternatfttee hostile deal) for the
target’s stockholders. Only then, if management tinat burden, could it
use a pill to block a “substantively coercive,” ltherwise non-coercive
bid.

The test proposed by the professors was takenngowas more or
less adopted, by then-Chancellor Allen @ity Capital Associates v.

Interco®*° There, the board of Interco had refused to redagill that was

in place as a defense against an unsolicited teoffler to purchase all of

32914, at 274.
330 City Capital Assocs. Ltd. P’ship v. Interco In651 A.2d 787 (Del. Ch. 1988).
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Interco’s shares for $74 per share. The bid wasao@rcive (structurally),
because the offer was for $74 both on the front lzaxck end, if accepted.
As an alternative to the offer, the board of Intesought to effect a
restructuring that it claimed would be worth atsle®76 per share.

After pointing out that every case in which the &ehre Supreme
Court had, to that point, addressed a defensivpocate measure under
Unocalinvolved a structurally coercive offer (i.e. adht to voluntariness),
the Chancellor recognized that “[e]Jven where aeroff noncoercive, it may
represent a ‘threat’ to shareholder interests” beea board with the power
to refuse the proposal and negotiate actively maalle to obtain higher
value from the bidder, or present an alternatigadaction of higher value to
stockholder§®®  Although he declined to apply the term “substamti
coercion” to the threat potentially posed by anatlaquate” but non-
coercive offer, Chancellor Allen clearly addrestesl concept. Consciously
eschewing use of the Orwellian term “substantiveercion,®** the
Chancellor determined that, based on the factepted to him, there was

no threat of stockholder “coercion"—instead, theettt was to stockholders’

%3114, at 797-98.

332 The Chancellor cited a draft of the Gilson & Kramdn article, used its two other
categories, and clearly chose not to deem an allesh all cash offer coercive in any
respect. Id. at 796 n.8 (citing Ronald Gilson & Reinier KraakmeDelaware’s
Intermediate Standard for Defensive Tactics: Isréhg@ubstance to the Proportionality
Review? John M. Olin Program in Law & Economics, Stanftvalv School (Working
Paper No. 45, Aug. 1988); 44 Bus. Law. --- (fortimtiog February, 1989)).
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economic interests posed by a “non-coercive” dfiat the board deemed to
be “inadequate®® As Gilson & Kraakman had suggested, the Charcello
then held that, assuming the board’'s determinatias made in good faith,
such a determination could justify leaving a poigoihin place for some
period of time while the board protects stockhold#erests (either by
negotiating with the bidder, or looking for a whiaight, or designing an
alternative to the offer). But “[o]nce that peribads closed . . . and [the
board] has taken such time as it required in gaaith fto arrange an
alternative value-maximizing transaction, then, nmost instances, the
legitimate role of the poison pill in the contexXta noncoercive offer will
have been fully satisfied® The only remaining function for the pill at that
point, he concluded, is to preclude a majority loé tstockholders from
making their own determination about whether theyito tender.

The Chancellor held that the “mild threat” posedly tender offer (a
difference of approximately $2 per share, whentémeler offer was for all
cash and the value of management’s alternative l@sss certain) did not
justify the board’s decision to keep the pill irapé, effectively precluding

stockholders from exercising their own judgment—pitesthe board’s good

3331d. at 798.
334|d.
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faith belief that the offer was inadequate and kegghe pill in place was in
the best interests of stockholders.

In Paramount Communications, Inc. v. Time, Inbowever, the
Delaware Supreme Court explicitly rejected an apginotoUnocal analysis
that “would involve the court in substituting itsdgment as to what is a
‘better’ deal for that of a corporation’s boarddfectors.®*> Although not
a “pill case,” the Supreme Court iParamountaddressed the concept of
substantive coercion head on in determining whedimeall-cash, all-shares
tender offer posed a legally cognizable threahéotarget’'s stockholders.

As the Supreme Court put it, the case presenteth thith the
following question: “Did Time’s board, having ddéeped a [long-term]
strategic plan . . . come under a fiduciary dutjetdson its plan and put the
corporation’s future in the hands of its stockhod®®® Key to the
Supreme Court’s ruling was the underlying pivotakstion in their mind
regarding the Time board’s specific long-term plats—proposed merger
with Warner—and whether by entering into the pragobmerger, Time had
essentially “put itself up for salé* This was important because, so long as

the company isiot “for sale,” thenRevlonduties do not kick in and the

335 paramount Commc'ns, Inc. v. Time In&71 A.2d 1140, 1153 (Del. 1990).

33%1d. at 1149-50.

3371d. at 1150. In other words, would the board’s actibe judged under theénocal
standard or under theevlonstandard of review?
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board “is not under anger seduty to maximize shareholder value in the
short term, even in the context of a takeovét."The Supreme Court held

that the Time board had not abandoned its long-t&rategic plans; thus

Revlonduties were not triggered arghocal alone applied to the board’s

actions®*

In evaluating the Time board’s actions undérocal the Supreme
Court embraced the concept of substantive coeraigreeing with the Time
board that its stockholders might have tendereal Hdaramount’'s offer “in
ignorance or a mistaken belief of the strategicefierwhich a business
combination with Warner might produc&® Stating in no uncertain terms
that “in our view, precepts underlying the busingsfgment rule militate
against a court’'s engaging in the process of atiegdo appraise and
evaluate the relative merits of a long-term veraushort-term investment
goal for shareholderd” (as to do so would be “a distortion of tbaocal
process”), the Supreme Court held that Time’s nespavas proportionate to
the threat of Paramount’s offer. Time’s defensicdons were not aimed at

“‘cramming down” a management-sponsored alternatoveParamount’s

338 Id

3391d. at 1150-51.

340 |d. at 1153. The Court also noted other potentiaats posed by Paramount’s all-
cash, all-shares offer, including (1) that the ¢bods attached to the offer introduced
some uncertainty into the deal, and (2) that thantg of the offer was designed to
confuse Time stockholders.

%11d. at 1153.
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offer, but instead, were simply aimed at furtherangre-existing long-term
corporate strateqd’” This, held the Supreme Court, comported with the
board’s valid exercise of its fiduciary duties untdaocal

Five years later, the Supreme Court further appined “substantive
coercion” concept irUnitrin, Inc. v. American General Cof3®> There, a
hostile acquirer (American General) wanted Unifthre target corporation)
to be enjoined from implementing a stock repurchasd poison npill
adopted in response to American General's “inadeguall-cash offer.
Recognizing that previous cases had held that &gadte value” of an all-
cash offer could be a valid threat (ileterco), the Court also reiterated its
conclusion inParamountthat inadequate value is not the only threat posed
by a non-coercive, all-cash offer. Thaitrin Court recited that “the Time
board of directors had reasonably determined tretaequate value was not
the only threat that Paramount’s all cash for b#ires offer presented, but
was also reasonably concerned that the Time stockholdeghtntender to
Paramount in ignorance or based upon a mistakeiefbek., yield to

substantive coerciort**

342|d. at 154-55.
343651 A.2d 1361 (Del. 1995).
3441d. at 1384.
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Relying on that line of reasoning, tlmitrin Court determined that
the Unitrin board “reasonably perceived risk of sahntive coercion, i.e.,
that Unitrin’'s shareholders might accept Americaan&al’s inadequate
Offer because of ‘ignorance or mistaken belief aming the Board’'s
assessment of the long-term value of Unitrin’s lsf6¢&> Thus, perceiving a
valid threat undetJnocal the Supreme Court then addressed whether the
board of Unitrin’s response was proportional tottiveat.

Having determined that the Unitrin board reasonagidyceived the
American General offer to be inadequate, and Urstgpoison pill adoption
to be a proportionate response, the Court of Chgnitad found that the
Unitrin board’s decision to authorize its stock ugghase program was
disproportionate because it was “unnecessary” totept the Unitrin
stockholders from an inadequate bid since the baamhdy had a pill in
place. The Court of Chancery here was sensitivet the stock buy back
would make it extremely unlikely that American Gealecould win a proxy
contest. The Supreme Court, however, held thaCinat of Chancery had

“erred by substituting its judgment, that the Repase Program was

3451d. at 1385.
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unnecessary, for that of the boartf’and that such action, if not coercive or
preclusive, could be valid if it fell within a raagf reasonableness.

At least one of the professors, it seems, is umhapiph how the
Supreme Court has apparently misunderstood theepbraf substantive
coercion as he had envisioned it, noting that “chly phrase and not the
substance captured the attention of the Delawapeeghe Court” such that
the “mere incantation” of substantive coercion neeems sufficient to
establish a threat justifying a board’s defensivategy>*’

More recent cases decided by the Court of Charltave attempted
to cut back on the now-broadened concept of “saligta coercion.” The
concept, after all, was originally (as outlined Byofessors Gilson &
Kraakman) intended to be a very carefully monitofddeat” requiring
close judicial scrutiny of any defensive measuagé&m in response to such a
threat. InChesapeake v. Shoréice Chancellor Strine stated:

One might imagine that the response to this pdaiclype of

threat might be time-limited and confined to whaihecessary

to ensure that the board can tell its side of tbheysffectively.

That is, because the threat is defined as one imglthe

possibility that stockholders might make an erraseo
investment or voting decision, the appropriate easp would

34%1d. at 1389.
347 Ronald J. GilsonUnocal Fifteen Years Later (And What We Can Do Abou26
Del. J. Corp. L. 491, 497 n.23 (2001).
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seem to be one that would remedy that problem byiging
the stockholders with adequate informatioh.

Once the stockholders have access to such infmmahe potential
for stockholder “confusion” seems substantiallysegsed. At that point,
“[o]ur law should [] hesitate to ascribe rube-ligealities to stockholderdf
the stockholders are presumed competent to buk stdbe first place, why
are they not presumed competent to decide wheelitonsa tender offer
after an adequate time for deliberation has bedardéd them?**°

That is essentially how former-Chancellor Allensfirattempted to
apply the concept of substantive coercioninterco. Chancellor Allen
found it “significant” that the question of the lbda responsibility to
redeem or not to redeem the poison pillntercoarose at the “end-stage” of
the takeover conte3t® He explained:

[T]he negotiating leverage that a poison pill cosfapon this

company’s board will, it is clear, not be furthdilined by the

board to increase the options available to shadeslor to

improve the terms of those options. Rather, @t $hage of this

contest, the pill now serves the principal purpage. . .

precluding the shareholders from choosing an atema . . .
that the board finds less valuable to sharehofférs.

38 35ee, e.gChesapeake v. Shoré71 A.2d 293, 324-25 (Del. Ch. 2000).
3914, at 328.

222City Capital Assocs. Ltd. P’ship v. Interco In651 A.2d 787, 790 (Del. Ch. 1988).
Id.
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Similarly, here, the takeover battle between Aiodrcts and Airgas
seems to have reached an “end stdtfe.Air Products has made its “best
and final” offer. Airgas deems that offer to badequate. And we’re not
“talking nickels and quarters hefé*—an $8 gulf separates the two. The
Airgas stockholders know all of this. At this staghe pill is serving the
principal purpose of precluding the shareholdemnfrtendering into Air
Products’ offer. As noted above, however, the 8onar Court rejected the
reasoning ofnterco in Paramount Thus, while | agree theoretically with
former-Chancellor Allen’s and Vice Chancellor S&'s; conception of
substantive coercion and its appropriate applinattbe Supreme Court’s
dictum inParamount(which explicitly disapproves dhterco suggests that,
unless and until the Supreme Court rules otherviiss, is not the current
state of our law.

D. A Note orTW Services

TW Services, Inc. v. SWT Acquisition Cfds an often overlooked

case that is, in my view, an illuminating piecethirs takeover puzzle. The

%2 Ppractitioners may question whether judges are vpelkitioned to make a
determination that a takeover battle has truly medats “end stage.” But someone must
decide, and the specific circumstances here—aftee itihan sixteemonthshave elapsed
and one annual meeting convened, with three pricgeases and Air Products
representatives credibly testifying in this Countlgublicly representing that they have
reached the end of the line—demonstrates thaptriscular dispute has reached the end
stage.

33 SEH Tr. 394 (DeNunzio).

3541989 WL 20290 (Del. Ch. Mar. 2, 1989).
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case was another former-Chancellor Allen decisidecided just after
Interco andPillsbury, and right beforé>aramount. Indeed, it appears to be
cited approvingly irParamountin the same sentence wheiletérco and its
progeny” were rejected as not in keeping with prdapeocal analysis’™® In
other words, according to the Supreme Courf,W Servicegas opposed to
Interco), Chancellor Allen dichot substitute his “judgment as to what is a
‘better’ deal for that of a corporation’s board difectors.®*® But it is
important to look at why this was so.

As noted aboveTW Servicegssentially teed up the very question |
am addressing in this Opinion, but then declinedriswer it in light of the
particular facts of that case. Specifically, Cledloe Allen raised front and
center the question when, if ever, must a boardddmaits long-run strategy
in the face of a hostile tender offer. He declinedanswer it because he
decided the case on other grounds and did notatkimn need to reach the

questior>” In doing so, however, he provided insightful coamtary on

%°Timg 571 A.2d 1140, 1153.

356 Id.

37 gpecifically, the case involved an all-cash, hbwgs tender offer whose closing was
conditioned upon execution of a merger agreemettt thie target The Chancellor thus
decided the case undeD@l. C.8 251. Under the business judgment rule, the beasi
permitted to decline the offer and was “justifiedriot further addressing the question
whether it should deviate from its long term mamaget mode in order to do a current
value maximizing transaction.” 1989 WL 20290, a1 *
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two key points: (1) a board’s differing duties whender theRevlonversus
Unocalstandards of review?? and (2)Intercoand its progeny.

First, as the Supreme Court later didParamount Chancellor Allen
grappled with the following “critical question[:vhenis a corporation in a
Revlonmode?®® It is not until the board is unddevlonthat its duty
“narrow[s]” to getting the best price reasonablpitable for stockholders in
a sale of the comparl§? The reason the board’s duty shifts at that piint
maximizing shareholder value is simple: “In sucketting, for the present
shareholderghere is no long rufi*®* This is not so when the board is under
Unocal the company is not for sale, and the board i®ats pursuing long
run corporate interests. Accordingly, the Chancelkked,

But what of a situation in which the board resstale? May a

board find itself thrust involuntarily into &evlon mode in

which is it required to take only steps designednaximize

current share value and in which it must desighfsieps that

would impede that goal, even if they might otheeveppear

sustainable as an arguable step in the promotidiomd term”
corporate or share valués?

%8 The doctrinal evolution in ouRevlonjurisprudence is a story for another day. Suffice
it to say for now that it has not remained statid &in no way mean to suggest otherwise
by this purely historical description.
39d. at *8.
%014, at *7.
%11d. (emphasis added). Chancellor Allen continued “Fationale for recognizing that
non-contractual claims of other corporate constities are cognizable by boards,the
rationale that recognizes the appropriateness afifiaing achievable share value today
in the hope of greater long term vaJug not present when all of the current shareheslde
\3/\éi2II be removed from the field by the contemplatezhsaction.”ld. (emphasis added).

Id. at *8.
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Chancellor Allen does not directly answer the goest Instead, he
continues with another follow-up question: Doefiractor’s duty of loyalty
to “the corporation and its shareholders” requitard—in light of the fact
that a majority of shares may wish to tender intguarent share value
maximizing transaction now—to enter inkevilonmode? Again, he leaves
the answer for another day and another case. H&utibst famous quote
from TW Servicesvas embedded in a footnote following that laststjoe.
Namely, in considering whether the duty of loyattuld force a board into
Revlonmode, the Chancellor mused:

Questions of this type call upon one to ask, whaiur model

of corporate governance? “Shareholder democrasyan

appealing phrase, and the notion of shareholdetiseasltimate

voting constituency of the board has obvious penae, but

that phrase would not constitute the only elementiwell

articulated model. While corporate democracy ipeatinent

concept,a corporation is not a New England town meeting;
directors, not shareholders, have responsibilities to manage

the business and affairs of the corporation, subject however to

a fiduciary obligatior?®®

Second, Chancellor Allen shed light on two therergacases where

the Court of Chancery had attempted to order retiempf a poison pill.

He noted that the boards in those cases Hikisbury*®* andInterco®®) had

33|d. at *8 n.14 (emphasis added).
34 Grand Metro. Pub. Ltd. Co. v. Pillsbury G858 A.2d 1049 (Del. Ch. 1988).
363 City Capital Assocs. Ltd. P’ship v. Interco In651 A.2d 787 (Del. Ch. 1988).
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“elected to pursue a defensive restructuring thdbrm and effect was (so
far as the corporation itself was concerned) aechggroximation of and an

® In other

alternative to a pending all cash tender offer dbrshares
words, inPillsbury andinterco, the boards were responding to a hostile offer
by proposing “a management endorsed breakup tramisdbat, realistically
viewed, constituted a functional alternative to thesisted sale®’
Importantly, “[tihose casedgid not involve circumstances in which a board
had in good faith . . . elected to continue manggdime enterprise in a long
term mode and not to actively consider an extrawady transaction of any
type”3®® The issue presented by a board that respondsetadar offer with

a major restructuring or recapitalization is funesually different than that
posed by a board which “just says no” and mainttiesstatus quo.

Thus, it seemed, the Chancellor endorsed the vmatvdo long as a
corporation is not for sale, it is not Revionmode and is free to pursue its
long run goals. In essencBN Servicesppeared to support the view that a
well-informed board acting in good faith in respen® a reasonably

perceived threat may, in fact, be able to “just say to a hostile tender

offer.

366 1989 WL 20290, at *9.
3671d. at *8.
%8 |d. (emphasis added).
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The foregoing legal framework describes what | dadi to be the
current legal regime in Delaware. With that legaperstructure in mind, |
now apply thdJnocal standard to the specific facts of this case.

1. ANALYSIS

A. Has the Airgas Board Established That It Reason&elceived
the Existence of a Legally Cognizable Threat?

1. Process

Under the first prong ofunocal defendants bear the burden of
showing that the Airgas board, “after a reasonahlestigation . . .
determined in good faith, that the [Air Productiedfpresented a threat . . .
that warranted a defensive resporSé.” | focus my analysis on the
defendants’ actions in response to Air Productstent $70 offer, but | note
here that defendants would have cleared UWnecal hurdles with greater
ease when the relevant inquiry was with respec¢héoboard’s response to
the $65.50 offer !

In examining defendants’ actions under this firsbng of Unocal,

“the presence of a majority of outside independkrgctors coupled with a

369 Chesapeake v. Shoré71 A.2d 293, 330 (Del. Ch. 2000) (citiktpitrin, 651 A.2d at
1375).

37% There are a number of reasons for this. For el@nipe inadequacy of the price was
even greater at $65.50. More importantly, Air Ritd had openly admitted that it was
willing to pay more for Airgas. The pill was samgi an obvious purpose in providing
leverage to the Airgas board. The collective acpeooblem is lessened when the bidder
has made its “best and final” offer, provided itrdact its best and final offer.
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showing of reliance on advice by legal and finahadvisors, ‘constitute[s]
a prima facie showing of good faith and reasonablestigation.?”* Here,
it is undeniable that the Airgas board meets &8s t

First, it is currently comprised of a majority ofiteide independent
directors—including the three recently-elected rgsat directors who were
nominated to the board by Air Products. Air Pradudoes not dispute the
independence of the Air Products Nomin&ésand the evidence at trial
showed that the rest of the Airgas board, othen tNMeCausland, are
outside, independent directors who are not domihageMcCausland’®

Second, the Airgas board relied on not one, not b three outside
independent financial advisors in reaching its aasion that Air Products’
offer is “clearly inadequate’™® Credit Suisse, the third outside financial
advisor—as described in SectiolQ 2—was selected by the entire Airgas
board, was approved by the three Air Products Nessn and its

independence and qualifications are not in dispdtén addition, the Airgas

37! Selectica Inc. v. Versata Enters., In2010 WL 703062, at *12 (Del. Ch. Feb. 26,
2010).

372 Seesupra Section IG (The Proxy Contes{describing independence of the three Air
Products Nominees).

373 5ee, e.g.Trial Tr. 501-03 (Thomas)kee also supraote 61.

374 JX 659 (Airgas Schedule 14D-9 (Dec. 22, 2010)pat (a)(111):see id.at Annex J
(Bank of America Merrill Lynch), Annex K (Credit 8&se), Annex L (Goldman Sachs).
75 SEH Tr. 414 (Clancey); SEH Tr. 53 (Huck).
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board has relied on the advice of legal coufi§eind the three Air Products
Nominees have retained their own additional inddpanh legal counsel
(Skadden, Arps). In short, the Airgas board’s pesceasily passes the smell
test.

2. What is the “Threat?”

Although the Airgas board meets the threshold ofashg good faith
and reasonable investigation, the first partyobcal review requires more
than that; it requires the board to show that asdyfaith and reasonable
investigation ultimately gave the board “groundsdoncluding that a threat
to the corporate enterprise existéd.” In the supplemental evidentiary
hearing, Airgas (and its lawyers) attempted to tidgmumerous threats

posed by Air Products’ $70 offer. It is coercivdt is opportunistically

376 See, e.g.JX 73 (Minutes of the Regular Meeting of the AisgBoard (Nov. 5-7,

2009)); JX 100 (Minutes of the Special Telephoniedting of the Airgas Board (Dec. 7,
2009)); JX 116 (Minutes of Special Telephonic Megtof the Airgas Board (Dec. 21,
2009)); JX 137 (Minutes of the Continued Specialepbonic Meeting of the Airgas
Board (Jan. 4, 2010)); JX 204 (Minutes of the RagMeeting of the Airgas Board (Feb.
8-9, 2010); JX 245 (Minutes of the Special Telepbdeeting of the Airgas Board (Feb.
20, 2010)); IJX 294 (Minutes of the Regular Meetofgthe Airgas Board (April 7-8,

2010)); JX 331 (Minutes of the Regular Meeting bé tAirgas Board (May 24-25,
2010)); JX 417 (Minutes of the Special Telephoniedtiing of the Airgas Board (July 15,
2010)); JX 425 (Minutes of the Special Telephoniediing of the Airgas Board (July 20,
2010)); JX 530A (Minutes of the Special Telepha¥ieeting of the Airgas Board (Sept.
7, 2010)); JX 1010A (Minutes of the Regular Meetwigthe Airgas Board (Nov. 1-2,

2010)); JX 1038 (Minutes of the Special TelephoMeeting of the Independent
Members of the Airgas Board (Dec. 10, 2010)); J&3 (Minutes of the Special Meeting
of the Airgas Board (Dec. 21, 2010)) (counsel fravachtell, Lipton, Rosen & Katz

present at all of the meetings; advice provideday Neff, Marc Wolinsky, Ted Mirvis,

David Katz and others).

37" \ersata Enters., Inc. v. Selectica, In&A.3d 586, 599 (Del. 2010).
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timed3’® It presents the stockholders with a “prisonerierdma.” It
undervalues Airgas—it is a “clearly inadequate”cpri The merger
arbitrageurs who have bought into Airgas need to“fmetected from
themselves®®° The arbs are a “threat” to the minorit{. The list goes on.
The reality is that the Airgas board discussedrdggly none of these
alleged “threats” in its board meetings, or ind&diberations on whether to
accept or reject Air Products’ $70 offer, or incgnsideration of whether to
keep the pill in place. The board did not disclee®rcion” or the idea that
Airgas’s stockholders would be “coerced” into temag*' The board did

not discuss the concept of a “prisoner’s dilemiia.”The board did not

378 SeeSEH Tr. 188 (McCausland).

379 SeeSEH Tr. 250-52 (McCausland).

380 5eeSEH Tr. 249-50 (McCausland).

31 SEH Tr. 438 (Clancey) (testifying that nobody ewetually said anything about

stockholders being coerced); SEH Tr. 368 (DeNun@iegtifying that at the December

21, 2010 Airgas board meeting when the board désszlishe $70 offer, there was no
discussion about whether Airgas’s stockholders @dad coerced into tendering); SEH
Tr. 158 (Miller) (testifying that he did not discughe topic of coercion with anyone and
did not recall it being discussed at any board mggtJX 1090 (van Roden Dep. 86 (Jan.
12, 2011)) (testifying that he has never talkedualibe notion of coercion at a board
meeting).

382 SEH Tr. 438-39 (Clancey) (“Q. [N]either you naryaof your fellow board members

said anything about a so-called prisoner’s dilemisi¢ghat correct? A. That is correct. . .
Q. [And] prior to your deposition, you had nevezalhd the concept of a prisoner’s
dilemma used in the context of the Air Productsenffls that correct? A. That is

correct.”); SEH Tr. 369 (DeNunzio) (Q. No discussiat [the December 21, 2010

Airgas] board meeting about stockholders being extibjo a prisoner’s dilemma, was
there? A. Not that | recall.”); JX 1090 (van Rodeep. 230 (Jan. 12, 2011)) (testifying

that the notion of prisoner’s dilemma was neveculsed at an Airgas board meeting).
Miller, who is “not conversant on prisoner’s dileratrtestified that he had not heard the
concept discussed in the context of Air Product® #ffer and “[i]t was not discussed at
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discuss Air Products’ offer in terms of any “darigdrat it posed to the
corporate enterpris&® In the October trial, Airgas had likewise failes
identify threats other than that Air Products’ oftmdervalues Airga®’ In
fact, there has been no specific board discussmme she October trial over
whether to keep the poison pill in place (othemti@ancey’s “protect the
pill” line). %%

Airgas’s board members testified that the conceptoercion, threat,
and the decision whether or not to redeem the \wére nonetheless
“implicit” in the board’s discussions due to thénowledge that a large
percentage of Airgas’s stock is held by mergerteateurs who have short-
term interests and would be willing to tender iatoinadequate offéf° But
the only threat that the board discussed—the thinedithas been the central

issue since the beginning of this case—is the ipaal® price of Air

Products’ offer. Thus, inadequate price, coupldd the fact that a majority

board meetings.” SEH Tr. 157-58 (Miller). The yhime he had discussed prisoner’s
dilemma was in his deposition preparation sessiitim eounsel.Id.

383 Miller testified that not only did he not know wtea“threat” was (in plain English), so

he simply could not answer the question whethebéigeeved somehow that the Air

Products offer presents some danger or threat éocthmpany, he also has never
discussed with anyone the notion of whether AirdRats’ offer is a threat or presents
any danger to Airgas. SEH Tr. 155-57 (Miller).

384 SeeTrial Tr. 474 (Thomas) (“Q. Mr. Thomas, you bebethat the only threat posed
to the shareholders of Airgas by the Air Produtggder offer is a low price; correct? A.

| do.”).

385 JX 1090 (van Roden Dep. 251-52 (Jan. 12, 2011).

386 SEH Tr. 437-38 (Clancey); SEH Tr. 242 (McCauslati@oercion and threat were

implicit in everything we discussed that day [at tibecember 21, 2010 board
meeting].”); SEH Tr. 249-50 (McCausland); SEH T80162 (Miller).
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of Airgas’s stock is held by merger arbitrageursowhight be willing to

tender into such an inadequate offer, is the oabl fthreat” alleged. In
fact, Airgas directors have admitted as much. @gstg CEO van Roden
testified:

Q. [O]ther than the price being inadequate, isethe
anything else that you deem to be a threat?

A. No®

In the end, it really is “All About Value¥®® Airgas’s directors and
Airgas’s financial advisors concede that the Airgdsckholder base is
sophisticated and well-informed, and that they hallethe information
necessary to decide whether to tender into Air &etsd offer®®

a. Structural Coercion

Air Products’ offer is not structurally coercive.A structurally

coercive offer involves “the risk that disparateatment of non-tendering

shareholders might distort shareholders’ tendeisites.”®*® Unocal for

387 3X 1090 (van Roden Dep. 254 (Jan. 12, 2011).

38 SeeSEH Tr. 301 (McCausland).

389 geeSection IIC. For example, Clancey testified that the Airgascisholders have
access to “more than adequate” information uporcivto base their decision whether or
not to tender into Air Products’ offer—"all the orination that they could ever want is
available.” SEH Tr. 453-54. This includes the lpuland well-known opinion of the
Airgas board, as well as that of its financial @dvs and numerous analysts’ reports with
numbers that are “very close or almost identical management’s own internal
projections for this company going forward.” SEH 453 (Clancey).

390 Ronald Gilson & Reinier KraakmaBelaware'’s Intermediate Standard for Defensive
Tactics: Is There Substance to Proportionality Besd 44 Bus. Law. 247, 258 (1989).
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example, “involved a two-tier, highly coercive temdoffer” where
stockholders who did not tender into the offer eglgetting stuck with junk
bonds on the back efitf. “In such a case, the threat is obvious: sharehsld
may be compelled to tender avoidbeing treated adversein the second
stage of the transactiof®®

Air Products’ offer poses no such structural threlatis for all shares
of Airgas, with consideration to be paid in all k&% The offer is backed
by secured financing There is regulatory approviPl. The front end will
get the same consideration as the back end, isaiime currency, as quickly
as practicable. Air Products is committed to priynpaying $70 in cash
for each and every share of Airgas and has noeasitén owning less than
100% of Airgas® Air Products would seek to acquire any non-teinder

shares “[a]s quick[ly] as the law would allow’® It is willing to commit to

391 Unocal 493 A.2d at 956 (“It is now well recognized thatch offers are a classic
coercive measure designed to stampede sharehaltietendering at the first tier, even
if the price is inadequate, out of fear of whatythell receive at the back end of the
transaction.”).

392 paramount Commc'ns, Inc. v. Time, IN671 A.2d 1140, 1152 (Del. 1990) (emphasis
added).

393 JX 222 (Airgas Schedule TO: Offer to Purchase lryP¥oducts & Chemicals, Inc.
(Feb. 11, 2010)see alsarrial Tr. 130-31 (McGlade); SEH Tr. 5 (Huck).

%94 JX 222 (Airgas Schedule TO: Offer to Purchase lryP¥oducts & Chemicals, Inc.
(Feb. 11, 2010)).

39> 5eeSection IF. (The $60 Tender Offer

398 SEH Tr. 15 (Huck); SEH Tr. 110-11 (McGlade).

397 SEH Tr. 15 (Huck); SEH Tr. 110-11 (McGlade).
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a subsequent offering peridd. In light of that, any stockholders who
believe that the $70 offer is inadequate simplyuld not tendeiinto the
offer—they would risk nothing by not tendering besa if a majority of
Airgas shares did tender, any non-tendering sheoetd tender into the
subsequent offering period and receive the exaoeseonsideration ($70
per share in cash) as the front éfdIn short, if there were an antonym in
the dictionary for “structural coercion,” Air Procks’ offer might be it.

As former-Vice Chancellor, now Justice Berger notgclertainly an
iInadequate [structurally] coercive tender offerettens injury to the
stockholders . . . [but i]t is difficult to undeastd how, as a general matter,
an inadequate all cash, all shares tender offeh, avback end commitment
at the same price in cash, can be considered anoong threat under

Unocal”4%®

| agree. As noted above, though, the SupremertGuas
recognized other “threats” that can be posed byadequately priced offer.
One such potential continuing threat has been wrftopportunity loss,”

which appears to be a time-based threat.

398 SEH Tr. 15-16 (Huck); SEH Tr. 111-12 (McGlade).

399 5ee Kahn v. Lynch Commc'n Sys., 1669 A.2d 79, 86 (Del. 1995) (“In this case, no
shareholder was treated differently in the transactrom any other shareholder, nor
subjected to two-tiered or squeeze-out treatmé¢inhe bidder] offered cash for all the
minority shares and paid cash for all shares teutlerClearly there was no coercion
exerted which was material to this aspect of thedaction.”) (internal citation omitted).
409 Shamrock Holdings, Inc. v. Polaroid Corp59 A.2d 278, 289 (Del. Ch. 1989).
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b. Opportunity Loss
Opportunity loss is the threat that a “hostile offaght deprive target
stockholders of the opportunity to select a supeaiternative offered by
target management or . . . offered by another bittlé As then-Vice
Chancellor Berger (who was also one of the Justicémitrin) explained in
Shamrock Holdings

An inadequate, non-coercive offer may [] constitaitéreat for
some reasonable period of time after it is annodincdhe
target corporation (or other potential bidders) rbayinclined

to provide the stockholders with a more attraceernative,
but may need some additional time to formulate present
that option. During the interim, the threat is tththe
stockholders might choose the inadequate tender afhly
because the superior option has not yet been pgesken. .
However, where there has been sufficient time for any
alternative to be developed and presengewl for the target
corporation to inform its stockholders of the bdsefof
retaining their equity position, the “threat” toetlstockholders
of an inadequate, non-coercive offer seems, in most
circumstances, to be without substaffée.

As such, Air Products’ offer poses no threat ofapmity loss. The
Airgas board has had, at this point, over sixteemtirs to consider Air
Products’ offer and to explore “strategic altermasi going forward as a

company.®®® After all that time, there is no alternative offurrently on

0 Unitrin, Inc. v. Am. Gen. Corp651 A.2d 1361, 1384 (Del. 1995) (quoting Ronald
Gilson & Reinier KraakmarDelaware’s Intermediate Standard for Defensive itacts
There Substance to Proportionality Review?2 Bus. Law. 247, 267 (1989)).

02 shamrock Holdingss59 A.2d at 289 (internal citations omitted).

03 Trial Tr. 290-91 (Ill).
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the table, and counsel for defendants representedgdthe October trial
that “we’re not asserting that we need more timeexplore a specific
alternative.?®® The “superior alternative” Airgas is pursuingsisnply to
“continue[] on its current course and execute[]stisategic [five year, long
term] plan.*®
c. Substantive Coercion

Inadequate price and the concept of substantiverciooe are
inextricably related. The Delaware Supreme Coad tefined substantive
coercion, as discussed in SectionCJl.as “the risk that [Airgas’s]
stockholders might accept [Air Products’] inadegu#ffer because of
‘ignorance or mistaken belief’ regarding the Boardssessment of the long-
term value of [Airgas’s] stock!®® In other words, if management advises
stockholders, in good faith, that it believes Amo&ucts’ hostile offer is
iInadequate because in its view the future earnuogsntial of the company
Is greater than the price offered, Airgas’s stodttbrs might nevertheless
reject the board’s advice and tender.

In the article that gave rise to the concept ofbantive coercion,”

Professors Gilson and Kraakman argued that, inrofde substantive

0% Trial Tr. 315 (Wolinsky).
405 3X 429 (Airgas Schedule 14D-9 (July 21, 2010))Gat
%% Unitrin, Inc. v. Am. Gen. Corp651 A.2d 1361, 1385 (Del. 1995).
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coercion to exist, two elements are necessarynéljagement must actually
expect the value of the company to be greater th@ffer—and be correct
that the offer is in fact inadequate, and (2) thecldholders must reject
management’s advice obélievethat management will not deliver on its

promise.*%’

Both elements must be present because “[wl]ithbat first
element, shareholders who accept a structurallycoencive offer have not
made a mistake. Without the second element, sblaeis will believe
management and reject underpriced offé!s.”

Defendants’ argument involves a slightly differéaite on this threat,
based on the particular composition of Airgas’'sckbtmlders (namely, its
large “short-term” base). In essence, Airgas’suargnt is that “the
substantial ownership of Airgas stock by these tsteom, deal-driven
Investors poses a threat to the company and itelsblaers”—the threat
that, because it is likely that the arbs would suppghe $70 offer,

“shareholders will be coerced into tendering into isadequate offer*®

07 Ronald Gilson & Reinier KraakmaBelaware'’s Intermediate Standard for Defensive
;I;%ctics: Is There Substance to Proportionality Rexd 44 Bus. Law. 247, 260 (1989).

Id.
409 Defs.” Post-Supplemental Hearing Br. 23-2&e alsoDefs.’ Post-Trial Br. 95
(arguing that the fact that Airgas stockholdersiafermed and sophisticated “does not
stand as a rebuttal to the conclusion that Air Betsl offer presents a threat of
substantive coercion. The issue here is not dmy shareholders may disbelieve the
Airgas Board, and that they will want to see resbkfore they fully credit the Board’s
view. The issue is also that they will be coerc#d tendering into an offer that they do
not wish to accept.”).
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The threat of “arbs” is a new facet of substantiwercion, different from the
substantive coercion claim recognizedRaramounf'® There, the hostile
tender offer was purposely timed to confuse theks$tolders. The terms of
the offer could cause stockholders to mistakenhdée if they did not

believe or understand (literally) the value of tmerger with Warner as
compared with the value of Paramount’s cash offene terms of the offer
introduced uncertainty. In contrast, here, defatglaclaim is not about
‘confusion” or “mistakenly tendering” (or even “thslieving”

management)—Air Products’ offer has been on théetédr over a year,
Airgas’s stockholders have been barraged with médion, and there is no
alternative offer to choose that might cause stoltdrs to be confused
about the terms of Air Products’ offer. Ratherygais’s claim is that it
needs to maintain its defensive measures to presemirol from being

surrendered for an unfair or inadequate price. digement is premised on
the fact that a large percentage (almost half) wfas’s stockholders are
merger arbitrageurs—many of whom bought into theckstwhen Air

Products first announced its interest in acquimgas, at a time when the

stock was trading much lower than it is today—whould be willing to

419 paramount Commc'ns, Inc. v. Time, In&71 A.2d 1140 (Del. 1990). Similar
concerns about short-term investors were notedParamount however: “Large
guantities of Time shares were held by institutioneestors. The board feared that even
though there appeared to be wide support for then&dransaction, Paramount’s cash
premium would be a tempting prospect to these toves Id. at 1148.
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tender into an inadequate offer because they siandake a significant
return on their investment even if the offer grgashdervalues Airgas in a
sale. “They don't care a thing about the fundamevalue of Airgas** In
short, the risk is that a majority of Airgas’s dtholders will tender into Air
Products’ offer despite its inadequate price tagpving the minority
“coerced” into taking $70 as wél> The defendants do not appear to have
come to grips with the fact that the arbs boughirtehares from long-term
stockholders who viewed the increased market pgeaerated by Air
Products’ offer as a good time to seéfi.

The threat that merger arbs will tender into ardetpately priced

offer is only a legitimate threat if the offer isdeed inadequafé! “The

“11 SEH Tr. 202 (McCausland) (“They don’t care a thafmput the fundamental value of
Airgas. | know that. | naively spent a lot of tinteying to convince them of the
fundamental value of Airgas in the beginning. Bumh Iquite sure now, given that
experience, that they have no interest in the kengp.”).

“12 5eeSEH Tr. 454 (Clancey) (“[Essentially, the risk tht the informed minority, in
theory, will be forced to do something because i bamboozled majority, or the
majority who will act because their interests’ tini@es are different than that
minority.”).

13 See Mercier v. Inter-Tel (Delaware), In®29 A.2d 786, 815 (Del. Ch. 2007) (“[T]he
bad arbs and hedge funds who bought in, had olyidasight their shares from folks
who were glad to take the profits that came withrkeprices generated by the Merger
and Vector Capital’s hint of a higher price. Théskks, one can surmise, had satisfied
whatever long-term objective they had for theirastment in Inter-Tel.”).

14 Otherwise, as Gilson and Kraakman have articuléiethere will have been no
“coercion” because the first element will be migsithat is, stockholders who tendered
into an “adequate” offer will not have made a nksta Airgas also belatedly tries to
make the argument that the typical “disbelieve mganzent and tender” form of
substantive coercion exists as well, because tsemenpublic information that Airgas’s
stockholders do not have access to (for exampéedétailed valuation information that
goes into the five-year plan, and other sensitmmetitive and strategic information).

114



only way to protect stockholders [from a threatsabstantive coercion] is
for courts to ensure that the threat is real arad the board asserting the
threat is not imagining or exaggerating“it>” Air Products and Shareholder
Plaintiffs attack two main aspects of Airgas’s fiyear plan—(1) the

macroeconomic assumptions relied upon by manageraadt(2) the fact

that Airgas did not consider what would happenhé teconomy had a
“double-dip” recession.

Plaintiffs argue that reasonable stockholders miaggilee with the
board’s optimistic macroeconomic assumptions. McGad did not
hesitate to admit during the supplemental heahattie is “very bullish” on
Airgas. “It's an amazing company,” he said. Hstifeed that the company

has a shot at making its 2007 five year plan “desthie fact that the worst

In support of this argument, they point to Clanoskip believed that all the information
stockholders could want is available, yet it wad natil he gained access to the
nonpublic information that he joined in the boardisw on value. This argument fails
for at least two reasons. First, this argument giagply made too late in the game.
Almost every witness during the October trial—anetre in the January supplemental
hearing—testified that Airgas’s stockholders hddtta information they need to make
an informed decision.SeeSection IO. (The October Trigt Section IS. (The Airgas
Board Unanimously Rejects the $70 Offer 73-76. Second, Airgas stockholden®w
this about Clancey, Lumpkins, and Miller. They knthat the three Air Products
Nominees were skeptical of management’s projectionislly (after all, these were Air
Products’ nominees who got onto the board for tingp@se of seeing if a deal could get
done!), but they changed their tune once they stuthe board’'s information and heard
from the board’s advisors. This is why stockhoddelect directors to the board. The fact
that Air Products’ own three nominees fully suppibet rest of the Airgas board’s view
on value, in my opinion, makes it even less likélgt stockholders will disbelieve the
board and tender into an inadequate offer. Theudated risk that does exist, however,
is that arbitrageurs with no long-term horizon imga&s will tenderwhether or nothey
believe the board that $70 clearly undervaluesafsrg

1% Chesapeake Corp. v. Shpi®&1 A.2d 293, 326 (Del. Ch. 2000).
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recession since the Great Depression landed riglthe middle of that
period. [W]e're in a good business, and we hawen@ue competitive
advantage in the U.S. marké&t® And it's not just Airgas that McCausland
is bullish about—he’s “bullish on the United Staflesconomy” as welf’

So management presented a single scenario in\iseck five-year
plan—no double dip recession; reasonably optimistiacroeconomic
growth assumptions. Everyone at trial agreed ftestsonable minds can
differ as to the view of future valué*® But nothing in the record supported
a claim that Airgas fudged any of its numbers, was there evidence that
the board did not act at all times in good faitkl &amreasonable reliance on

its outside advisor8? The Air Products Nominees found the assumptions t

“1® SEH Tr. 303 (McCausland).

417|d.

“18 Air Products Post-Supplemental Hearing Br. 31; SEH31 (Huck); SEH Tr. 82
(Davis); SEH Tr. 121 (McGlade); SEH Tr. 353-54 (Qadio); SEH Tr. 180-81 (Miller).
“19 professors Gilson and Kraakman expressly coupheir invention of the term
substantive coercion with a recognition of its damand their call for a searching form of
judicial review to make sure that the concept dtllsecome a blank check for boards to
block structurally non-coercive bids. Indeed, aemses that their article advocated a
second-best solution precisely because they fetira@idthe Delaware Supreme Court
would not embracénterco. But their article’s articulated solution—a sdang judicial
examination of the resisting board’s business plaas-some resonance here. Although
| have not undertaken the appraisal-like inquirys@ and Kraakman advocate, the
credibility of the board’s determination that thel bs undervalued is enhanced by
something more confidence-inspiring than judicaliew of the board’s business plan.
The three new directors elected by the stockholdessted on retaining their own
financial and legal advisors. Those new directord their expert advisors analyzed the
company’s business plan with fresh, independents egad came to the same
determination as the incumbents, which is thatctimapany’s earnings potential justifies
a sale value of at least $78. In this scenarierefiore, even the analysis urged by Gilson
and Kraakman would seem to support the board’©ugee pill.
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be “reasonable?®

They do not see “any indication of a double-dip
recession.”

The next question is, if a majority of stockholdemntto tender into
an inadequately priced offer, is that substantivercion? Is that a threat
that justifies continued maintenance of the poipdf? Put differently, is
there evidence in the record that Airgas stockhsldee so “focused on the
short-term” that they would “take a smaller harvesthe swelter of August
over a larger one in Indian Summé?® Air Products argues that there is
none whatsoever. They argue that there is “noeswéd in the record that
[Airgas’s short-term] holders [i.e., arbitrageursdahedge funds] would not
[] reject the $70 offer if it was viewed by them be inadequate. . . .
Defendants have not demonstrated a single factostipg their argument
that a threat to Airgas stockholders exists becthes@irgas stock is held by
investors with varying time horizon§?®

But there is at least some evidence in the recoggesting that this

risk may be red® Moreover, both Airgas’s expert and well as

“20SEH Tr. 409 (Clancey).

21 SEH Tr. 409 (Clancey); SEH Tr. 181 (Miller). A#roducts’ CFO Huck didn't “see a
double-dip either, so | see long, good, steadydgpowth going forward here for the
economy.” JX 1086A at 7.

422 Mercier, 929 A.2d 815.

“23 Air Products Post-Supplemental Hearing Br. 21-2%n

424 For example, on December 8, 2010, one stockhaldier claimed to represent “the
views of Airgas stockholders generally” sent adetb the Airgas board urging them to
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Products’ own expertestified that a large number—if not all—of the
arbitrageurs who bought into Airgas’s stock at gsisignificantly below the
$70 offer price would be happy to tender their ekaat that price regardless
of the potential long-term value of the comp&fty.Based on the testimony
of both expert witnesses, | find sufficient evidenthat a majority of
stockholders might be willing to tender their slsaregardless of whether the

price is adequate or not—thereby ceding controAiagas to Air Products.

negotiate with Air Products—when the $65.50 offersvstill on the table SeeJX 1029
(Letter from P. Schoenfeld Asset Management LP itgas Board of Directors (Dec. 8,
2010));see als®&EH Tr. 224 (McCausland). At various points inginPeter Schoenfeld
urged the board to take $65.50, $67, $70. SEH2Z4. (McCausland). He would be
happy, it seemed, to see a deal dorengfprice (presumably above what he bought into
the stock at). Schoenfeld wrote, “We hope that deenand for $78 per share is a
negotiating position. As an Airgas stockholder,strengly believe that the Airgas board
could accept a significant discount from $78 pearshand still get a good deal for the
Airgas stockholders.” JX 1029 at 2. Certainlgah safely assume that Schoenfeld (and
similarly situated stockholders) likely would temdieto Air Products’ $70 offer.

425 SEH Tr. 567-68 (Harkins) (“[A]rbitrageurs [] tymitty purchase[] their shares at
elevated levels in order to profit by realizing g@ead between the price they paid and
the deal price. If the offer fails and the stoekurns to pre-bid levels or to anticipated
post-tender trading levels, the arbitrageurs would suffer huge losses. . . . | think it's
widely understood that short-term investors ownseldo if not a majority of this
company. So if you decided to not tender, you Wdaé making that decision knowing
and believing that owners of a majority were likaly tender.”); SEH Tr. 735-36
(Morrow) (“Q. [Y]ou don’t know any merger arb whgiven a choice between tendering
for 70 bucks and waiting for [a] second-step metgexe or four months later at the same
price, would choose not to tender and wait for #etond-step merger instead; right? A.
That's correct.”).
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This is a clear “risk” under the teachings @W Service$® and
Paramount’’ because it would essentially thrust Airgas iRvlonmode.
Ultimately, it all seems to come down to the Supme@ourt’s
holdings in Paramountand Unitrin. In Unitrin, the Court held: “[T]he
directors of a Delaware corporation have the pratiog to determine that
the market undervalues its stock and to protectdaskholders from offers
that do not reflect the long-term value of the cogtion under its present

management plari®®

When a company is not Revionmode, a board of
directors “is not under anger seduty to maximize shareholder value in the

short term, even in the context of a takeoVét.”The Supreme Court has

“25TW Servs., Inc. v. SWT Acquisition Cof®89 WL 20290 (Del. Ch. Mar. 2, 1989).

42T Airgas’'s board is not under “a fiduciary duty tettjson its plan and put the
corporation’s future in the hands of its stockhodde Paramount Commc'ns, Inc. v.
Time, Inc, 571 A.2d 1140, 1149-50 (Del. 1990).

28 Unitrin, 651 A.2d 1361, 1376 (citinGaramount 571 A.2d at 1153). Vice Chancellor
Strine has pointed out that “[rleasonable minds ead do differ on whether it is
appropriate for a board to consider an all cashsteres tender offer as a threat that
permits any response greater than that necessarthdotarget board to be able to
negotiate for or otherwise locate a higher bid @mdorovide stockholders with the
opportunity to rationally consider the views of bbahanagement and the prospective
acquiror before making the decision to sell theerspnal property.” In re Gaylord
Container Corp. S’holders Litig.753 A.2d 462, 478 n.56 (Del. Ch. 2000). But the
Supreme Court cited disapprovingly to the apprda&len inCity Capital Associates v.
Interco, Inc, 551 A.2d 787 (Del. Ch. 1988), which had suggested an all-cash, all-
shares bid posed a limited threat to stockholdeas$ justified leaving a poison pill in
place only for some period of time while the bogardtects stockholder interests, but
“[o]nce that period has closed . . . and [the bpaas taken such time as it required in
good faith to arrange an alternative value-maxingzitransaction, then, in most
instances, the legitimate role of the poison pilthe context of a noncoercive offer will
have been fully satisfied.” The Supreme Courtatejeé that understanding as “not in
keeping with a propddnocalanalysis.”

429 paramount 571 A.2d at 1150.
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unequivocally “endorse[d the] conclusion that in® a breach of faith for
directors to determine that the present stock mgskee of shares is not
representative of true value or that there may eddbe several market
values for any corporation’s stock® As noted above, based on all of the
facts presented to me, | find that the Airgas baertéd in good faith and
relied on the advice of its financial and legal iadvs in coming to the
conclusion that Air Products’ offer is inadequafend as the Supreme Court
has held, a board that in good faith believes @dhabstile offer is inadequate
may “properly employ[] a poison pill as a proponate defensive response
to protect its stockholders from a ‘low ball’ bi¢f”

B. Is the Continued Maintenance of Airgas’s Defendleasures
Proportionate to the “Threat” Posed by Air Produc@ffer?

Turning now to the second part of thmocal test, | must determine

whether the Airgas board’s defensive measures grefrtionate response

430 |d. at 1150 n.12. | admit empirical studies show traporate boards are subject to
error in firm value projections, usually on the manfident side of the equation. 1 also
admit that markets are imperfect, most often onsile of overvaluing a companyee
generally Bernard Black and Reinier Kraakmabelaware’'s Takeover Law: The
Uncertain Search for Hidden Valu86 Nw. U. L. Rev. 565 (2001-02) (describing the
“hidden value” model on which managers and direct@ly as the basis for resisting
takeover offers, and contrasting it with the “vlsilvalue” model animating stockholders
and potential acquirers). In this case, the Airgaard (relying on the “hidden value”
model described by Black and Kraakman) is strongbgiting that the market has
seriously erred in the opposite direction, by drawa#ly underestimating Airgas’s
intrinsic value. | do not share the Airgas boabsfidence in its strategic analysis and |
do not agree with their claims to superior insigf@imation, but | am bound by Delaware

%lljpreme Court precedent that, in my opinion, drihesresult | reach.
Id.
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to the threat posed by Air Products’ offer. Wh#re defensive measures
“are inextricably related, the principles tiocal require that [they] be
scrutinized collectively as a unitary response He perceived threaf®
Defendants bear the burden of showing that théendes are not preclusive
or coercive, and if neither, that they fall withim “range of
reasonablenes$§>

1. Preclusive or Coercive

A defensive measure is coercive if it is “aimedcaamming down’
on its shareholders a management-sponsored aiterfiff Airgas’s
defensive measures are certainly not coercive is1 riéspect, as Airgas is
specifically not trying to cram down a management sponsored atteena
but rather, simply wants to maintain the status g manage the company
for the long term.

A response is preclusive if it “makes a bidder'sligbto wage a

successful proxy contest and gain control [of thegdt's board] . . .

4321d. (quotingUnitrin, 651 A.2d at 1387). Airgas’s defensive measuresraxtricably
related in their purpose and effect, and | thusenevthem as a unified response to Air
Products’ offer.

433 Unitrin, Inc. v. Am. Gen. Corp651 A.2d 1361, 1388 (Del. 1995) (citif@ramount
Commc’ns, Inc. v. QVC Network, In637 A.2d 34, 45-46 (Del. 19949eeSelectica’
A.3d at 601.

434 Selectica’5 A.3d at 601 (quotingnitrin, 651 A.2d at 1387).
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‘realistically unattainable.”®> Air Products and Shareholder Plaintiffs
argue that Airgas’s defensive measures are preelusecause they render
the possibility of an effective proxy contest readially unattainable. What
the argument boils down to, though, is that Airgadéfensive measures
make the possibility of Air Products obtaining aohtof the Airgas board
and removing the pill realistically unattainable the very near future
because Airgas has a staggered board in places, Taireal issue posed is
whether defensive measures are “preclusive” if tinake gaining control of
the board realistically unattainable in the sherirt (but still realistically
attainable sometime in the future), or if “precussi actually means
“preclusive”—i.e. forever unattainable. In realityr perhaps | should say in
practice, these two formulations (“preclusive foowi or “preclusive
forever”) may be one and the same when examiniagctmbination of a
staggered board plus a poison pill, because ncebibdmy knowledge has
ever successfully stuck around for two years andedatwo successful

proxy contests to gain control of a classified ldoar order to remove a

43%1d. (citing Carmody v. Toll Bros., Inc723 A.2d 1180, 1195 (Del. Ch. 1998)). Until
Selectica the preclusive test asked whether defensive mesgsendered an effective
proxy contest “mathematically impossible’ or ‘ressically unattainable,” but since
“realistically unattainable” subsumes “mathematicahpossible,” the Supreme Court in
Selecticaexplained that there is really “only one test otqhusivity: ‘realistically
unattainable.” Id.
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pill.**® So does that make the combination of a stagd®rartl and a poison
pill preclusive?

This precise question was asked and answered foumths ago in
Versata Enterprises, Inc. v. Selectica, Inclhere, Trilogy (the hostile
acquiror) argued that in order for the target’setisfve measures not to be
preclusive: (1) a successful proxy contest mustdadistically attainable,
and (2) the successful proxy contest must resufiaming control of the
board at the next election. The Delaware SupremartCrejected this
argument, stating that “[iJf that preclusivity argant is correct, then it
would apply whenever a corporation has both a ifled$oard and a Rights
Plan . .. .[W]e hold that the combination of a classified bdb@and a Rights
Plan do not constitute a preclusive defeti§é

The Supreme Court explained its reasoning as fatlow

Classified boards are authorized by statute anddopted for a

variety of business purposes. Any classified boalsio

operates as an antitakeover defense by preventingsargent

from obtaining control of the board in one electiddore than

a decade ago, i@armody[v. Toll Brothers, Ingd, the Court of

Chancery noted “because only one third of a clieskiboard

would stand for election each year, a classifiedrédovould

delay—but not prevent—a hostile acquiror from aofutag
control of the boardsince a determined acquiror could wage a

3% Indeed, Airgas’s own expert testified that no leidtias ever replaced a majority of
directors on a staggered board by winning two ooutdee annual meeting elections.
SEH Tr. 657-58 (Harkins).

437 Selectica’5 A.3d 586, 604 (Del. 2010) (emphasis added).
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proxy contest and obtain control of two thirds be ttarget

board over a two year period, as opposed to secngol in a

single election**®

The Court concluded: “The fact that a combinatidndefensive
measures makes it more difficult for an acquireolitain control of a board
does not make such measures realistically unattiginae., preclusive®®
Moreover, citing Moran, the Supreme Court noted that pills do not
fundamentally restrict proxy contests, explainihgtta “Rights Plan will not
have a severe impact upon proxy contests andlinatlprecludeall hostile
acquisitions of Household® Arguably the combination of a staggered
board plus a pill is at leastore preclusive than the use of a rights plan by a

company with a pill alone (where all directors apefor election annually,

as inGaylord ContainerandMoran, because the stockholders could replace

*38d. (quotingCarmody v. Toll Bros., Inc723 A.2d 1180. 1186 n.17 (Del. Ch. 1998)).
439 |d. (citing In re Gaylord Container Corp. S’holders Litjgr53 A.2d 462, 482 (Del.
Ch. 2000)). Of course, the target company in #@medhe Supreme Court cited for that
proposition, In re Gaylord Container Corp. Shareholders Litigati did not have a
staggered board (all directors were up for elecdanually). The combination of the
defensive measures iBaylord Containercombined to make obtaining control “more
difficult” because an acquiror could only obtainntml once a year, at the annual
meeting, but the defensive measures were fountbrize preclusive because “[b]y taking
out the target company’s board through a proxytfigh a consent solicitation, the
acquiror could obtain control of the board roondeem the pill, and open the way for
consummation of its tender offer.”Gaylord Container 753 A.2d at 482. Vice
Chancellor Strine noted, however, that “[tlhesevmions are far less preclusive than a
staggered board provision, which can delay an aogsiability to take over a board for
several years.’ld.

440 Selectica5 A.3d at 604 (quotinyyloran v. Household Int'l, Ing.500 A.2d at 1357).
Again, in the case the Supreme Court is quotingnfioran), the entire Household
board was subject to electiannually, the company didot have a staggered board.
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the entire board at once and redeem the pill).arlg event, though, the
Supreme Court irSelecticasuggests that this is a distinction without a
significant difference, and very clearly held ththe combination of a
classified board and a Rights Plan is not prec&jsand that the combination
may only “delay—but not prevent—a hostile acquifoom obtaining
control of the board*!

The Supreme Court reinforced this holding in itsrgds bylaw
decision related to this case, when it ruled thvatctbrs on a staggered board
serve “three year terms” and Airgas could thus metforced to push its
annual meeting from August/September 2011 up taalgr2011**? There,
the Supreme Court cited approvingly to the “histarunderstanding” of the
impact of staggered boards:

“By spreading the election of the full board oveperiod of

three years, the classified board forces the ssfidegender]

offeror to wait, in theory at least, two years lref@assuming
working control of the board of director§:*

* * *

441 Id

442 5ee Airgas, Inc. v. Air Prods. & Chems., Ji&A.3d 1182 (Del. 2010).

4438 A.3d 1182, 1192 n.27 (Del. 2010) (quoting LeBisBlack, Jr. & Craig B. Smith,
Antitakeover Charter Provisions: Defending Self{fdr Takeover Target86 Wash. &
Lee L. Rev. 699, 715 (1979)) (alteration in orid)na
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“A real benefit to directors on a [staggered] boadhat it

would take two years for an insurgent to obtaintdnn a

proxy contest.**

In addition, the Supreme Court cited 8slecticadecision where, as
noted above, it had held that “a classified boarduld delay—but not
prevent—a hostile acquiror from obtaining contrdl the board sincea
determined acquiror could wage a proxy contest and obtain control of two
thirds of the target board over a two year period, as opposed to seizing
control in a single electior®

| am thus bound by this clear precedent to proocgethe assumption
that Airgas’s defensive measures are not preclugivihey delay Air
Products from obtaining control of the Airgas bog&egien if that delay is
significant) so long as obtaining control at sonwnp in the future is
realistically attainable. | now examine whethe #bility to obtain control
of Airgas’s board in the future is realisticallyanhable.

Air Products has already run one successful sfatesurgents. Their
three independent nominees were elected to theadibgard in September.

Airgas’s next annual meeting will be held sometiam®und September

2011. Accordingly, if Airgas’s defensive measuresain in place, Air

44 1d. (quoting 1 R. Franklin Balotti & Jesse A. Finkelst The Delaware Law of
Corporations and Business Organizations § 4.6 (Q@aQeration in original).
44%|d. at 1190 n.18 (emphasis added).
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Products has two options if it wants to continueptosue Airgas at this

time:*°

(1) It can call a special meeting and removeetfiggre board with a
supermajority vote of the outstanding shares, ptt(@an wait until Airgas’s
2011 annual meeting to nominate a slate of dirsctbwill address the

viability of each of these options in turn.

a. Call a Special Meeting to Remove the Airgas Board
by a 67% Supermajority Vote

Airgas’s charter allows for 33% of the outstandsitares to call a
special meeting of the stockholders, and to rentbgeentire board without
cause by a vote of 67% of the outstanding sHéfeBefendants make much
of the fact that “[o]f the 85 Delaware companiesthie Fortune 500 with
staggered boards, only six (including Airgas) habarter provisions that
permit shareholders to remove directors withoutseabetween annual
meetings (i.e., at a special meeting and/or bytewritconsent)®® This
argument alone is not decisive on the issue oflgsedty, although it does

distinguish the particular facts of this case frone typical case of a

448 | say at this time because Air Products has indit#hat if Airgas’s defenses remain
in place, it may walk away from a deal now, buiniay be willing to bid for Airgas at
some point in the futureSee, e.g.SEH Tr. 49-50 (Huck) (“Q. [W]hen you say ‘besida
final,” you mean as of today. But the world cogliange and you can’t commit as to
what Air Products may do as future events unfotityect? A. That is correct.”see
also SEH Tr. 95-96 (Davis).

47 JX 3 (Airgas Amended and Restated Certificatenobtporation) at Art. 2, § 2.

448 Defs.’ Dec. 21 Supplemental Post-Trial Br. 4.
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company with a staggered bo&fd. Ultimately, though, it does not matter
how many or how few companies in the Fortune 500 wtaggered boards
allow shareholders to remove directors by callingpacial meeting; what
matters is the “realistic attainability” of actuakchieving a 67% vote of the
outstanding Airgas shares in the context of AirdRigis’ hostile tender offer
(which equates to achieving approximately 85-86%hefunaffiliated voting
shares?® or whether, instead, Airgas’s continued use of defensive
measures is preclusive because it is a near “infgegask.**

The fact that something might be a theoretical ipddg does not
make it “realistically attainable.” In other wordghat the Supreme Court in
Unitrin andSelecticameant by “realistically attainable” must be sonmgh
more than a mere “mathematical possibility” or “bttpetically conceivable

chance” of circumventing a poison pill. One wotulink a sensible

understanding of the phrase would be that an iesurbas a reasonably

49 It also distinguishes this case from the paradtgmease posited by Professors
Bebchuk, Coates, and Subramanian in 54 Stan. L. 88/ (2002). In their article, the
professors write: “Courts should not allow manadersontinue blocking a takeover bid
after they lose one election conducted over aniaitiqun offer.” Id. at 944. In essence,
the professors argue that corporations with anet#iffe staggered board” (“ESB”),
defined as one in which a bidder “must go through &nnual meetings in order to gain
majority control of the target’s board,” should fieguired to redeem their pill after losing
one election cycleld. at 912-14, 944. But, the professors concede, ‘uitlan ESB, no
court intervention is necessarylt. at 944. Airgas does not have an ESB as described
by the professors because of its charter provisitowing removal of the entire board
without consent at any time by a 67% vote.

40 SEH Tr. 523-24 (Harkins).

1 SEH Tr. 8 (Huck).
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meaningful or real world shot at securing the suppbenough stockholders
to change the target board’'s composition and remibwe obstructing
defense$® It does not mean that the insurgent has a raghtin or that the
insurgent must have a highly probable chance on ev&0-50 chance of
prevailing. But it must be more than just a th&oat possibility, given the
required vote, the timing issues, the sharehold#ile, the issues presented
by the insurgent and the surrounding circumstances.

The real-world difficulty of a judge accurately assing the
“realistically attainable” factor, however, was reagainfully clear during
the January supplemental evidentiary hearing throtlie lengthy and
contentious testimony of two “proxy experts.” Aag offered testimony
from Peter C. Harkins, the President and CEO of Bikg & Co. Inc. and
Air Products presented testimony by Joseph J. Mgrthe founder and
CEO of Morrow & Co., LLC*™® Both experts have extensive experience
advising corporate clients in contested proxy #alions and corporate
takeover contests, as well as extensive (and luejagxperience opining in
courtrooms as experts on stockholder voting anestment behavid??

Ultimately, and despite Harkins’ pseudo-scientifimttoms-up analysis”

#52yycaipa Am. Alliance Fund I, L.P. v. RiggibA.3d 310, 337 n.182 (Del. Ch. 2010).
453 SeeJX 1081 (Second Supplemental Report of Peter Ckiftar(Jan. 5, 2011));
JX 1085 (Expert Report of Joseph J. Morrow (Jan2pQ1)).

454 SEH Tr. 456 (Harkins); SEH Tr. 685-86 (Morrow).
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and Morrow’s anecdotal approach, | found both etg)etestimony
essentially unhelpful and unconvincing on the fundatal question whether
a 67% vote of Airgas stockholders at a special mgeis realistically
attainable. Morrow concluded that it is not realaly attainable, because
the margin needed to attain 67% is so high givem percentage of
unaffiliated stockholders likely to vote. Airgagifficers and directors own
11% of Airgas stock. In addition, 12% of Airgasdt did not vote in the
September 2010 contested election (which is féygycal, even in contested
elections). That equals 23% of Airgas’s outstagdtock that is arguably
“not available” to Air Products’ solicitation atspecial stockholder meeting.
Add to this 23% number the 2% that Air Productslitewns, and you are
left with an “available pool” of 75% of the outsthng Airgas stock from
which Air Products would need to garner 65% (whimtidled to its own 2%,
would yield the required 67% of outstanding shareBhus, following this
reasoning, Air Products would need to attract thygpsrt of about 85% of
the 75% of unaffiliated and likely to vote sharesorder to reach the 67%
vote required to oust the incumbent Airgas director According to
Morrow, this margin (85% of the unaffiliated andtimg shares) has never

been achieved in any contested election that heezzll in his 46 years in

% See, e.g.SEH Tr. 523-24 (Harkins).
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this busines$® Harkins likewise could not give a real world exden
where an insurgent garnered that margin of votesdontested electiofi’
Harkins, on the other hand, based his opinion @786 is “easily”

achievable (again, despite the glaring lack of @a}l world instance where
an insurgent has ever achieved such a supermajoréycontested election)
on his “bottoms-up” analysis of various categomdsAirgas stockholders
and their “likely” voting behavior, based in pam the Airgas stockholder
voting patterns in the September 2010 electidn.Although Harkins’s
categorical computations have a certain scientifianathematical patina,
they are all ultimately based on assumptions, gses®id speculation—
albeit “educated” assumptions and guesses. Fan@eaHarkins assumed
that 100% of the voting arbitrageurs and eventairilnvestors will vote for
Air Products’ nominees at a special election, desthie fact that only 90%
voted for Air Products nominees at the Septemb&f 2dntested short slate
election and despite the absence of any histomstance where a bidder
received unanimous support from this stockholdegary?>® Similar flaws

infect other categorical assumptions in Harkingttoms-up” methodology,

456 SEH Tr. 759 (Morrow).

5T SEH Tr. 535-36 (Harkins).

458 SeeEx. ARG 912; JX 1081 (Second Supplemental ReffoPeter C. Harkins (Jan. 5,
2011)) at 2-8.

459 SeeEx. ARG 912; SEH 473-74 (Harkins) (testifying tH&10% of the arbs and event-
driven investors would vote for Air Products, “assnog an appealing platform”);

Harkins Supplemental Report (Sept. 26, 2010).
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including his assumptions about the likely voteibgex funds (where his
prediction again is unsupported by the actual index] votes in September
2010)#°° about the likely vote of “dual” stockholders wham stock in both
Airgas and Air Products, and about the probabiligt proxy advisory firm
ISS will support an effort to remove an entire eslaf directors. If one of
these key “assumptions” is incorrect, Harkins’ modellapses and the
“easy” 67% vote becomes mathematically impossible.

To cite one easy example, Harkins’ “bottoms-up”lgsia is based on
Airgas’s stockholder profile as of December 9, 210 The largest
category of voting stockholders in the chart (by fa the “arbitrageurs and
event-driven investors” group, accounting for 46%4dhe total outstanding

shares. Harkins assumes that 95% of them will,vane as noted above,

40 SeeSEH Tr. 481-82 (Harkins); SEH Tr. 216-17 (McCansla
61 SEH Tr. 615 (Harkins); JX 1051A (Airgas Investagl&ions Update (Dec. 21, 2010))
at 8. The breakdown as of December 9, 2010 wésllaw/s:
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that 100% of those voting will vote in favor of Airoducts’ nominees at a
special election. This gives a total of 43.7%hef butstanding shares voting
for Air Products—a large chunk of the total reqdite get to 67%°° Even
plugging in Morrow’s “assumption” that only 92.5%ather than 95%) of
this group will vote, and 100% of them vote in faxad Air Products, that
still totals 42.5% of the total outstandiffj. But Airgas’s stockholder
profile, as Harkins admitted, is “continuously chamy.”** McCausland
testified that the arb concentration is down froBfdto 41%'®> That single
assumption alone (a difference that equates to silrb®o of the total
outstanding that Harkins assumes would vote inrfaf@\ir Products under
either Harkins’ or Morrow’s voting assumptions) esally renders the rest
of the numbers in Harkins’ chart meaningless—theyndt add up to 67%
unless he re-solves for “X” (the percentage of ‘@timstitutional Investors”
needed to vote in favor of Air Products). It mag that additional arbs
would swarm in upon the announcement of a speaaitimg®°® 1t may not.

And in the end, | guess, he can always just rees@dv “X.” What this

*2Ex. ARG 912.

463 Ex. ARG 913seeSEH Tr. 713-15, 723, 736 (Morrow).

404 SEH Tr. 617 (Harkins).

6% SEH Tr. 203 (McCausland). As far as what accalifite the change, McCausland
testified that in the month of December more loegmt (traditional, fundamental)
investors have moved back into the stock, while ltiigest sales came from arbs and
hedge fundsld.

466 SEH Tr. 551 (Harkins).
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shows, though, is that the entire exercise doesanstver the “realistic
attainability” question one way or the other—itigame of speculation.
Thus, the expert opinions proffered on how stoottérd are likely to
vote at a special meeting called to remove thereetirgas board were
unhelpful and not persuasive. The expert witnesséber took the time nor
made the effort to speak with any Airgas stockhaddewhether retail,
index, institutional investors who subcontract mgtito 1SS, long or short
hedge funds, dual stockholders or event-drivenkstmders—about how
they might vote if such a special stockholder nmegtwere actually
convened?®’ To that extent, each expert failed to supportchisclusions in
a manner that a judge would find reliable. In shbam not persuaded by
Harkins that 67% is realistically attainable, esac given the absence of
any historical instance where a bidder achievett sumargin in a contested
election?®® Both experts essentially admitted, moreover, tha cannot
really know how an election will turn out untilig held and that, generally
speaking, it is easier to obtain investor support lecting a minority

insurgent slate than for a controlling slate o&diors*®®

T SEH Tr. 509-11 (Harkins); SEH Tr. 760-61 (Morrow).

68 Chesapeake v. Shoré71 A.2d 293, 341-44 (Del. Ch. 2000) (findingtti88% of
participating unaffiliated shares was not realaticattainable).

49 SEH Tr. 521-22 (Harkins); SEH Tr. 644 (HarkinsEHBTr. 759-60 (Morrow).
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In the end, however, the most telling aspect ofdkpert testimony
was the statement that Air Products could certaaclyieve 67% of the vote
if its offer was “sufficiently appealing’®® Harkins explained that he was
“not predicting that a $70 offer will result in & Percent vote to remove the
board.*"* He was simply predicting that, with an appeamgpugh offer or
platform, a 67% vote is possible, but he was noviding his opinion (nor
did he have one) on how appealing $70 is, or whetlveould make victory
at a special election attainaiié. The following final, tautological insight
by the expert just about sums up the usefulnessi®iparticular day in the
life of a trial judge:

Q. [So w]hat is a sufficiently appealing offer?

A. An offer that will garner 67 percent of the gpt

| supposé’®

But what seems clear to me, quite honestly, is ghabison pill is
assuredly preclusive in the everyday common seresnimg of the word;
indeed, itsrasion d'etreis preclusion—to stop a bid (dhis bid) from
progressing. That is what it is intended to do @nrad is what the Airgas pill

has done successfully for over sixteen months. tidnet is realistic to

4O SEH Tr. 644 (Harkins).
*’"L SEH Tr. 507 (Harkins).
472 SEH Tr. 507-08 (Harkins).
473 SEH Tr. 508 (Harkins).
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believe that Air Products can, at some point in fitere, achieve a 67%
vote necessary to remove the entire Airgas boasedsgtecial meeting is (in
my opinion) impossible to predict given the hoswvafiables in this setting,
but the sheer lack of historical examples whereirmurgent has ever
achieved such a percentage in a contested contotiom must mean
something. Commentators who have studied actustil@dakeovers for
Delaware companies have, at least in part, esigntarroborated this
common sense notion that such a victory is notistizlly attainablé’*
Nonetheless, while the special meeting may not beabstically attainable
mechanism for circumventing the Airgas defensest, éissessment does not
end the analysis under existing precedent.
b. Run Another Proxy Contest

Even if Air Products is unable to achieve the 65i%ermajority vote
of the outstanding shares necessary to removeotlel In a special meeting,
it would only need a simple majority of the votistpbckholders to obtain
control of the board at next year’'s annual meetiAg. Products has stated

its unwillingness to wait around for another eighonths until Airgas’s

474 SeeGuhan Subramanian et db, Delaware’s Antitakeover Statuténconstitutional?
65 Bus. Law. 685 (2010)But seeA. Gilchrist Sparks & Helen Bowergfter Twenty-
Two Years, Section 203 of the Delaware General Qatpn Law Continues to Give
Hostile Bidders a Meaningful Opportunity for Sucdb Bus. Law. 761 (2010).
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2011 annual meetint® There are legitimately articulated reasons f@-th
Air Products’ stockholders, after all, have beemnrysag the burden of a
depressed stock price since the announcement afffiae’’® But that is a
business determination by the Air Products boarfihe reality is that
obtaining a simple majority of the voting stock ssgnificantly less
burdensome than obtaining a supermajority votehefdutstanding shares,
and considering the current composition of Airgasteckholders (and the
fact that, as a result of that shareholder compwosia majority of the voting
shares today would likely tender into Air Producty0 offef”), if Air
Products and those stockholders choose to stickndroan Air Products

victory at the next annual meeting is very realaty attainable.

47 See, e.g.SEH Tr. 52 (Huck) (testifying that “at the Decezni®th board meeting, the
Air Products’ board determined [] that it would rmirsue its attempt to acquire Airgas
through the next Airgas annual meeting”); SEH T#98B (Davis) (testifying that at the
December 9 meeting, “the board made a business decisionittfthtin’t want to wait
that long to pursue Airgas and seek to elect anallage at the annual meeting”).

47® SEH Tr. 12 (Huck) (“[O]ur shareholders have catrtee burden of reduced stock
price for a long period of time. The stock prideAr Products declined approximately
10 to 15 percent upon the announcement of thig,atige to the uncertainty which was
introduced by the transaction. When that occurreg—knew it was going to occur,
however, you know, the shareholders have carriedfdin almost a year now . . .. That
is a long time for the shareholders to carry theattg. We felt that we needed to draw
that to a conclusion to be fair to our shareholdgrs

47" As noted elsewhere in this Opinion, both sideslilp@eem to admit that there is at
least a strong likelihood that a majority of Airggasurrent stockholders would want to
tender into Air Products’ $70 offerSee e.g, SEH Tr. 202 (McCausland) (“The tender
offer would succeed if the pill were pulled. | leawo doubt about that.”); SEH Tr. 43-44
(Huck); SEH Tr. 87-88 (Davis) ([M]uch of the Airgasock was owned by arbs that had
acquired their stock at a price under 70, andifse@s believed they would support a $70
offer.”).
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Air Products certainly realized this. It had adtyintended to run an
insurgent slate at Airgas’s 2011 annual meeting—Aveeeryone thought
that meeting was going to be held in January. Simgreme Court has now
held, however, that each annual meeting must tékee F'approximately”
one year after the last annual meefiffglf Air Products is unwilling to wait
another eight months to run another slate of noesnéhat is a business
decision of the Air Products board, but as the &omar Court has held,
waiting until the next annual meeting “delay[s]—H{dbes] not prevent—
[Air Products] from obtaining control of the bodr® | thus am
constrained to conclude that Airgas’s defensive suess are not

preclusive’™®

478 Reading the Supreme Court’s decision literallyerea fully informed vote by a
majority of the stockholders to move the comparayisual meeting date is not allowed
under Delaware law when the company has a stagderadl. Companies without a
staggered board have this flexibility, but not camigs with staggered boards.D8lI. C.

§ 109(a); ®el. C.8§ 211(b).

479 Selectica 5 A.3d at 604. Although the three Air Productsmhinees from the
September 2010 election all have joined the resh@fAirgas board in its current views
on value, if Air Products nominated another sldtditectors who were elected, there is
no question that it would have “control” of the éas board—i.e. it will have nominated
and elected the majority of the board members. ré&flleno way to know at this point
whether or not those three hypothetical New Aird@icis Nominees would join the rest
of the board in its view, or whether the entire ldoevould then decide to remove its
defensive measures. The preclusivity test, thoughvhether obtaining control of the
board is realistically unattainable, and here Hfthat it is not. Considering whether
some future hypothetical Air-Products-Controlledgas board would vote to redeem the
pill is not the relevant inquiry.

8% Our law would be more credible if the Supreme €a@sknowledged that its later
rulings have modifiedMoran and have allowed a board acting in good faith (aitd a
reasonable basis for believing that a tender affe@nadequate) to remit the bidder to the
election process as its only recourse. The teaffer is in fact precluded and the only
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2. Range of Reasonableness

“If a defensive measure is neither coercive noclpmve, theUnocal
proportionality test requires the focus of enhangelicial scrutiny to shift
to the range of reasonablene®8."The reasonableness of a board’s response
is evaluated in the context of the specific thnel@ntified—the “specific
nature of the threat [| ‘sets the parameters f@ thnge of permissible
defensive tactics’ at any given tim&?

Here, the record demonstrates that Airgas’s boeodiposed of a
majority of outside, independent directors, actinggood faith and with
numerous outside advisdts concluded that Air Products’ offer clearly
undervalues Airgas in a sale transaction. Thedbatieves in good faith
that the offer price is inadequate by no small nmargThus, the board is
responding to a legitimately articulated threat.

This conclusion is bolstered by the fact that theee Air Products
Nominees on the Airgas board have now wholeheartgmhed in the
board’s determination—what is more, they believis itheir fiduciary duty

to keep Airgas’s defenses in place. And Air Prasiucwn directorshave

bypass of the pill is electing a new board. lfttisahe law, it would be best to be honest
and abandon the pretense that preclusive actiperiseunreasonable.

81 gelectica’5 A.3d at 605 (internal quotations omitted).

*82|d. at 606 (quotindJnitrin, 651 A.2d at 1384).

83 See8 Del. C.§ 141(e) (the board may rely in good faith upon abgice of advisors
selected with reasonable care).
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testified that (1) they have no reason to beliéat the Airgas directors have
breached their fiduciary dutié¥’ (2) even though plenty of information has
been made available to the stockholders, they &agtleat Airgas
management is in the best position to understaadntiinsic value of the
company,®®®and (3) if the shoe were on the other foot, theyld act in the
same way as Airgas’s directors hdte.

In addition, Air Products made a tactical decisiorproceed with its
offer for Airgas in the manner in which it did. r&t, Air Products made a
choice to launch a proxy contest in connection vighender offer. It could
have—at that point, in February 2010—attemptedalb a& special meeting

to remove the entire board. The 67% vote requitm&s a high hurdle

484 SEH Tr. 80-81 (Davis) (“Q. You're not aware of afacts that would lead you to
believe that the three Air Products [NJominees lom Airgas board have breached their
duty to the Airgas shareholders; correct? A. I'at aware. Q. You're not aware of any
facts that lead you to believe that the other Asrga&ectors on the Airgas board have
breached their fiduciary duties to the Airgas shalders; correct? A. Not based on any
facts I'm aware of.”)see alscSEH Tr. 115 (McGlade) (“Q. [Y]ou're not aware afya
facts that lead you to believe that the three Agdacts [N]Jominees on the Airgas board
have breached their fiduciary duties to Airgas ehalders? A. | am not.”).

8% SEH Tr. 138 (McGlade)see alsdSEH Tr. 82 (Davis) (testifying that he is “not awa
of anyone in a better position than Airgas managerte make projections for Airgas”
and he “believe[s] that it's reasonable for thegAs board to rely on the projections
provided by Airgas management”).

86 SEH Tr. 103-104 (Davis) (testifying that he prolyaias a better understanding of the
value of Air Products than the average Air Prodsteskholder and that, “if an offer was
made for Air Products that [he] considered to bdéamnto the stockholders of Air
Products,” he would consider his “[fliduciary dutg] be to hold out for the proper price
... [@]nd to use every legal mechanism availabl&im] to do that.”).
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that presented uncertainty, so it chose to prodsedaunching a proxy
contest in connection with its tender offer.

Second, Air Products chose to replace a minoritshefAirgas board
with threeindependent directorasho promised to take a “fresh look.” Air
Products ran its nominees expressly premised dnirtiependent slate. It
could have put up three nominees premised on tigaslof “shareholder
choice.” It could have run a slate of nhominees wimmuld promise to
remove the pill if electe®®’ It could have gotten three directors elected who
were resolved to fight back against the rest ofAingas board.

Certainly what occurred here is not what Air Prdduexpected to
happen. Air Products ran its slate on the prorthsé its nominees would
“consider without any bias [the Air Products] Offeand that they would

“be willing to be outspoken in the boardroom abthdir views on these

87 That is, Air Products could have chosen threeéjpmhdent” directors who may have
a different view of value than the current Airgasatd, who could act in a manner that
would still comport with their exercise of fiducjaduties, but would perhaps better align
their interests with those of the short-term arus, instance. As an example, Air
Products could have proposed a slate of three huBiabchuks (let's say Lucian
Bebchuk, Alma Cohen, and Charles Wang) for electidn exercising their business
judgment if elected to the board, these three anaemight have reached different
conclusions than Messrs. Clancey, Miller, and Lumgklid—businessmen with years of
experience on boards who got in there, saw the ewnland realized that the intrinsic
value of Airgas in their view far exceeded Air Puots’ offer. Maybe Bebchuk et al.
would have been more skeptical. Or maybe they avbal’e gotten in, seen the numbers,
and acted just as the three Air Products Nominés But the point is, Air Products
chose to put up the slate that it did.
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issues.*®  Air Productsgot what it wanted Its three nominees got elected
to the Airgas board and then questioned the directabout their
assumptions. (They got answers.) They looketl@nhtimbers themselves.
(They were impressed.) They requested outside tegmsel. (They got it.)
They requested a third outside financial advis@rhey got it.) And in the
end, theyjoined in the board’s viewhat Air Products’ offer was inadequate.
John Clancey, one of the Air Products Nomineesbluygd the flag and
championed Airgas’s defensive measures, tellingré¢ise of the board,We
have to protect the pill?®® David DeNunzio, Airgas’s new independent
financial advisor from Credit Suisse who was brduighto take a “fresh
look” at the numbers, concluded in his professiam@ihion that the fair
value of Airgas is in the “mid to high seventiemdawell into the mid
eighties.** In Robert Lumpkins’ opinion (one of the Air Praisi
Nominees), “the company on its own, its own bussnesl be worth $78 or
more in the not very distant future because abwts earnings and cash flow

prospects . . . as a standalone compaty.”

88 JX 454 (Airgas Schedule 14A: Air Products’ Defivé Proxy Statement for 2010
Annual Meeting of Airgas Stockholders (July 29, @plat 3.

89 SEH Tr. 420 (Clancey).

490 SEH Tr. 393-94 (DeNunzio).

491 3X 1095 (Lumpkins Dep. 169 (Jan 21, 2011)).
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The Supreme Court has clearly held that “the ‘igadge value’ of an
all cash for all shares offer is a ‘legally cogmileathreat.”** Moreover,
“[t]he fiduciary duty to manage a corporate entisgincludes the selection
of a time frame for achievement of corporate godlkat duty may not be
delegated to the stockholdéfS® The Court continued, “Directors are not
obligated to abandon a deliberately conceived catpoplan for a short-
term shareholder profit unless there is clearly basis to sustain the
corporate strategy’™ Based on all of the foregoing factual findings, |
cannot conclude that there is “clearly no basis"tfi@ Airgas board’s belief
in the sustainability of its long-term plan.

On the contrary, the maintenance of the board’ erdgve measures
must fall within a range of reasonableness hefe Board is not “cramming
down” a management-sponsored alternative—aoy company-changing
alternative’®™ Instead, the board is simply maintaining the ustajuo,

running the company for the long-term, and constteshowing improved

492 Unitrin, Inc. v. Am. Gen. Corp.651 A.2d 1361, 1384 (Del. 1995) (quoting
Paramouny.

9% paramount Commc'ns, Inc. v. Time, IN671 A.2d 1140, 1154 (Del. 1990) (emphasis
added).

494 |d.
4% gee idat 1154-55.
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financial results each passing quaftérThe board’s actions do nfurever
preclude Air Products, or any bidder, from acq@riirgas or from getting
around Airgas’s defensive measures if the pricegist. In the meantime,
the board is preventing a change of control frorruadng at an inadequate
price. This course of action has been clearly gezed under Delaware
law: “directors, when acting deliberately, in arformed way, and in the
good faith pursuit of corporate interests, maydwlla course designed to
achieve long-term value even at the cost of imntediavalue

maximization.*®’

96 SeeJX 1118 (Airgas Earnings Teleconference Third @aEnded December 31,
2010 Slide Deck (Jan. 21, 2011)) at 3:

Resilient Performance with Strong
Leverage to Economic Recovery

$330 [ =mLTMAdj.EPS’ ==LTM Revenue |

(suojiiiq ui §) sanuasay WL

LTM Adjusted EPS*

Guidance

Note: LTM = Last Twelve Maonths.
* See attached reconciliations of non-GAAP measures.

497 paramount v. Timel989 WL 79880, at *19 (Del. Ch. July 14, 1988g alsdn re
Dollar Thrifty S’holder Litig, 2010 WL 3503471, at *29 (Del. Ch. Sept. 8, 20¢0p]ur
law does not require a well-motivated board to $yngell the company whenever a high
market premium is available.”)
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Shareholder plaintiffs argue in their Post-SuppletakeHearing brief
that Delaware law adequately protects any non-temgishareholders in the
event a majority of Airgas shareholders did tenday Air Products’ offer
because, as a result of McCausland and the Airgasikand management’s
ownership positions in Airgas, there is no way tAatProducts would be
able to effect a short-form merger under DGCL § ab8e inadequate $70
price’® They argue that when Air Products would then seekffect a
long-form merger on the back end—as it has staté@d intention—any deal
would be subject to entire fairness and claimsafipraisal rights.

But this protection may not be adequate for severatons. First,
despite Air Products’ stated intention to consunaratmerger “as soon as
practicable” by acquiring any non-tendered sham@s duick as the law

1499

would allow,” " there are no guarantees; there is a risk thatwok énd deal

98 gSpecifically, because McCausland and the othezctiirs and officers of Airgas
together own greater than 10% of the outstandirges there is essentially no way for
Air Products to obtain greater than 90% of the tamding shares in a tender offer.
Under DGCL § 253, a bidder who acquires 90% ofaimstanding stock of a corporation
could effect a short-form merger to freeze out himaining less-than-10%, without a
vote of the minority. Short of obtaining 90% ofetloutstanding shares, though, Air
Products would be left as a majority stockholdeAirgas, and would have to effect any
merger under ®el. C. 8§ 251, which would require the affirmative vote lwfth the
Airgas board and Airgas’s minority stockholders.

499 JX 222 (Airgas Schedule TO: Offer to Purchase liyPxoducts & Chemicals, Inc.
(Feb. 11, 2010)) at 1-2; SEH Tr. 15 (Huck). Aio8ucts’ representatives made clear,
however, that they do not intend to retain a mgjanterest in Airgas. SEH Tr. 15
(Huck) (“Q. Does Air Products have any interestoiwning less than 100 percent of
Airgas? A. No, we do not.”). Thus, the non-temuigrminority Airgas stockholders
would likely receive $70 in a back-end transactioith Air Products, or else Air
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will take place. Second, and more importantlytloa back end, control will
have already been conveyed to Air Prodd¥s.The enormous value of
synergies will not be factored into any apprai®al Additionally, much of
the projected value in Airgas’s five year plan @séd on the expected
returns from substantial investments that Airgas hbieady made—e.g.,
substantial capital investments, the SAP implentema There is no
guarantee (in fact it is unlikely) a fair value apipal today would account
for that projected value—value which Airgas’s newestside financial
advisor describes as “orders of magnitude grehger what's been assumed

and which would give substantially higher valug%.”

Products would at that point sell its interest dedve Airgas alone, resulting in a
depressed stock price for some period of time leaefaesumes its unaffected stock price.
% gee Golden Telecom, Inc. v. Global GT, PB10 WL 5387589, at *2 (Dec. 29, 2010)
(“[IIn determining ‘fair value,’ the [appraisal] &ute [DGCL 8§ 262] instructs that the
court ‘shall take into account all relevant factorBnportantly, [the Delaware Supreme]
Court has defined ‘fair value’ as the value toackholder of the firm as a going concern,
as opposed to the firm’s value in the context ofaaquisition or other transaction.”)
(internal footnote and citations omittedge also M.P.M. Enters., Inc. v. GilhenR31
A.2d 790, 795 (Del. 1999) (“Section 262(h) requitks trial court to ‘appraise the
shares, determining their fair value exclusive oy @lement of value arising from the
accomplishment or expectation of the merger or alaetion.” Fair value, as used in
§ 262(h), is more properly described as the vafu@@company to the stockholder as a
going concern, rather than its value to a thirdypas an acquisition.”).

>’ See Golden Telecqr2010 WL 5387589, at *3 (“[P]ublic companies distrie data to
their stockholders to convince them that a tendier price is ‘fair.” In the context of a
merger, this ‘fair’ price accounts for various tsaotional factors, such as synergies
between the companies. Requiring public compaiesick to transactional data in an
appraisal proceeding would pay short shrift to diféeerence between valuation at the
tender offer stage—seeking ‘fair price’ under thewmnstances of the transaction—and
valuation at the appraisal stage—seeking ‘fair @afis a going concern.”).

02 SEH Tr. 397-98 (DeNunzio) (“I think there’s evemason that people could conclude
there’s [] much, much greater upside, for examiplehe SAP implementation. | mean,
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C. Pills, Policy and Professors (and Hypotheti¢als

When the Supreme Court first upheld the use ofgatsi plan in
Moran, it emphasized that “[tjhe Board does not now hawveettered
discretion in refusing to redeem the Right§.”And in the most recent “pill
case” decided just this past year, the SupremetCeiterated its view that,
“[a]s we held inMoran, the adoption of a Rights Plan is not absoldté.”
The poison pill’s limits, however, still remain b@ seen.

The merits of poison pills, the application of #tandards of review
that should apply to their adoption and continuedintenance, the

limitations (if any) that should be imposed on these, and the “anti-

orders of magnitude greater than what's been assuared which would give
substantially higher values. | think there’s rea$o believe that, at another time, in
another market environment, there may be otherisaguof the company at higher
prices than what Air Products is offering todayndAf you were to sell the company at
that moment in time, and to those other kinds ofig® you could do substantially in
excess of the 70, even accounting for time valuaariey in the intervening period.”).

03 Moran v. Household Int'l, Ing500 A.2d 1346, 1354 (Del. 1985).

Y4 Versata Enters., Inc. v. Selectica, IM&A.3d 586, 607 (Del. 2010) (citifdoran, 500
A.2d at 1354). Marty Lipton himself has writteratithe pill was neither designed nor
intended to be an absolute bar. It was alwaysetoplated that the possibility of a proxy
fight to replace the board would result in the lbarttaking shareholder desires into
account, but that the delay and uncertainty ak@mtitcome of a proxy fight would give
the board the negotiating position it needed taeaehthe best possible deal for all the
shareholders, which in appropriate cases could Hee target’'s continuing as an
independent company . . . . A board cannot sayenebut it can say ‘no’ in order to
obtain the best deal for its shareholders.” Malttipton, Pills, Polls, and Professors
Redux 69 U. Chi. L. Rev. 1037, 1054 (2002) (citing MarKahan & Edward Rockiow

| Learned to Stop Worrying and Love the Pill: AdeptResponses to Takeover L.&8

U. Chi. L. Rev. 871, 910 (2002) (“[T]he ultimatefesft of the pill is akin to ‘just say
wait.””)). As it turns out, for companies with @ifl plus staggered board” combination,
it might actually be that a target board can “g&y wait . . . a very long time,” because
the Delaware Supreme Court has held that havimgatbtwo years is not preclusive.
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takeover effect” of the combination of classifiedabds plus poison pills
have all been exhaustively written about in legademia® Two of the
largest contributors to the literature are Luciaeb&huk (who famously
takes the “shareholder choice” position that sh®uld be limited and that
classified boards reduce firm value) on one sidehef ring, and Marty
Lipton (the founder of the poison pill, who contgsuto zealously defend its
use) on the othef®

The contours of the debate have morphed slightgr ¢cive years, but
the fundamental questions have remained. Canra Bpat say no”? If so,
when? How should the enhanced judigtndard of review be applied?

What are the pill's limits? And the ultimate quest Can a board “just say

*%% | will not cite them all here, but a sampling ofj the early generation of articles
includes: Martin Lipton,Takeover Bids in the Target’s Boardrop86 Bus. Law. 101
(1979); Frank Easterbrook & Daniel Fisch&lakeover Bids, Defensive Tactics, and
Shareholders’ Welfare36 Bus. Law. 1733 (1981); Martin Liptomakeover Bids in the
Target's Boardroom: An Update After One Ye86 Bus. Law. 1017 (1981); Frank
Easterbrook & Daniel Fischelhe Proper Role of a Target's Management in Resipgnd
to a Tender Offer94 Harv. L. Rev. 161 (1981); Martin Liptomakeover Bids in the
Target’s Boardroom: A Response to Professors Ebstek and Fischel55 N.Y.U. L.
Rev. 1231 (1980); Ronald J. Gilsoh,Structural Approach to Corporations: The Case
Against Defensive Tactics in Tender Offé38 Stan. L. Rev. 819 (1981); Lucian Arye
Bebchuk,The Case for Facilitating Competing Tender Offe3S Harv. L. Rev. 1028
(1982).

*%% |n addition, Lipton often continues to argue ttre deferential business judgment rule
should be the standard of review that applies, itkespe fact that that suggestion was
squarely rejected iMoran and virtually every pill case since, which havengistently
applied theUnocal analysis to defensive measures taken in respansedtile bids.
Accordingly, although it is not the law in Delawatgpton’s “continued defense of an
undiluted application of the business judgment taledefensive conduct” has been aptly
termed “tenacious.” Ronald Gilson & Reinier KraamDelaware’s Intermediate
Standard for Defensive Tactics: Is There Substaoderoportionality Review,?44 Bus.
Law. 247, 247 n.1 (1989).
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never’? In a 2002 article entitldRllls, Polls, and Professors Redpton
wrote the following:

As the pill approaches its twentieth birthday,situnder attack
from [various] groups of professors, each advogadimifferent
form of shareholder poll, but each intended to @anate the
protections afforded by the pill . . .. Upon eefiion, | think it
fair to conclude that the [] schools of academipaents of the
pill are not really opposed to the idea that tteggeéred board
of the target of a hostile takeover bid may usepiieo “just
say no.” Rather, thefundamental disagreement is with the
theoretical possibility that the pill may enable staggered
board to “just say never.” However, as . . . almost every
[situation] in which a takeover bid was combinedwa proxy
fight show, the incidence of a target’s actuallyisg “never” is
SO rare as not to be a real-world problem. Wtite [various]
professors’ attempts to undermine the protectidrnhe pill is
argued with force and considerable logic, none loirt
arguments comes close to overcoming the cardinia of
public policy—particularly applicable to corporataw and
corporate finance—"If it ain’t broke, don’t fix {°’

Well, in this case, the Airgas board has continteeday “no” even
after one proxy fight. So what Lipton has call&éeé tlargely theoretical
possibility of continued resistance after loss giraxy fight” is now a real-

508
n

world situation>™ Vice Chancellor Strine recently posed ProfesssdBuk

et al.’s Effective Staggered Board (“ESE®hypothetical inYucaipa

07 Martin Lipton, Pills, Polls, and Professors Redu&9 U. Chi. L. Rev. 1037, 1065
(2002) (emphasis added).

%4, at 1058.

% See supraote 449 (describing Bebchuk et al.’s ESB argurtteattdirectors who lose
one election over an outstanding acquisition offeould not be allowed to continue
blocking the bid by combining a pill with an ESBydasuggesting that “unless managers
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[T]here is a plausible argument that a rights ptauld be
considered preclusive, based on an examinatiorealf world
market considerations, when a bidder who makedlahares,
structurally non-coercive offer has: (1) won a praontest for
a third of the seats of a classified board; (2nat able to
proceed with its tender offer for another year beeathe
incumbent board majorityvill not redeem the rights as to the

offer; and (3) is required to take all the vari@t®nomic risks

that would come with maintaining the bid for anatiear°

At that point, it is argued, it may be approprifde a Court to order
redemption of a poison pill. That hypotheticalwewer, is not exactly the
case here for two main reasons. First, Air Pragldad not run a proxy slate
running on a “let the shareholders decide” platfoimstead, they ran a slate
committed to taking and independent look and dagidior themselves
afresh whether to accept the bid. The Air Prodidsninees apparently
“changed teams” once elected to the Airgas boaus€lthat phrase loosely,
recognizing that they joined the Airgas board orfiadependent” slate with
no particular mandate other than to see if a dealdcbe done). Once
elected, they got inside and saw for themselvestiwéAirgas board and its

advisors have so passionately and consistentlyedrdiat Air Products’

are allowed to use a pill-ESB combination to foocdy one election rather than two, the
pil-ESB combination becomes preclusive”).

1%y ycaipa Am. Alliance Fund II, L.P. v. RiggibA.3d 310, 351 n.229 (Del. Ch. 2010)
(citing Bebchuk et al. at 944-46&ee alsd_eo E. Strine, JrThe Professorial Bear Hug:
The ESB Proposal As a Conscious Effort to MakeDbkaware Courts Confront the
Basic “Just Say No” Questigrb5 Stan. L. Rev. 863, 877-79 (2002) (questionvhgther
the continued use of a pill could ever be deemextipsive if it is considered non-
preclusive to maintain a pill after a bidder haswam election for seats on an ESB).
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offer is too low (the SAP implementation, the asyerealized benefits
from recent significant capital expenditures, thmirtg in which Airgas

historically has emerged from recessions, the nsitti value of this

company, etc.). The incumbents now share in teeakthe board’s view
that Air Products’ offer is inadequate—this is nat case where the
insurgents want to redeem the pill but they areblenao convince the
majority. This situation is different from the opesited by Vice Chancellor
Strine and the three professors in their artichel Aneed not and do not
address that scenario.

Second, Airgas does not have a true “ESB” as dateed by the
professors. As discussed earlier, Airgas’s chaatlaws for 33% of the
stockholders to call a special meeting and rembeebbard by a 67% vote
of the outstanding shargs. Thus, according to the professors, no court
intervention would be necessary in this cd$eThis factual distinction also
further differentiates this case from tacaipahypothetical.

CONCLUSION
Vice Chancellor Strine recently suggested that:

The passage of time has dulled many to the incyegibwverful
and novel device that a so-called poison pillTfiat device has

>l SeeSection I11B.1.; see also supraote 449.
12 Bebchuk et al. at 944 (“Note that without an ES8 court intervention is necessary in
order to achieve [the professors’ desired] outctme.
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no other purpose than to give the board issuingritités the

leverage to prevent transactions it does not fayatiluting the

buying proponent’s interests’

There is no question that poison pills act as gaah-takeover drugs
with the potential to be abused. Counsel for pién(both Air Products
and Shareholder Plaintiffs) make compelling pollmguments in favor of
redeeming the pill in this case—to do otherwiseytbay, would essentially
make all companies with staggered boards and posis “takeover
proof.”* The argument is an excellent sound bite, bug iiliimately not
the holding of this fact-specific case, althoughdates bring us one step
closer to that result.

As this case demonstrates, in order to have amgtaféness, pills do
not—and can not—have a set expiration date. Tcldm, though, this case
does not endorse “just say never.” What it do@oese is Delaware’s long-
understood respect for reasonably exercised maahgkscretion, so long
as boards are found to be acting in good faithiaretcordance with their
fiduciary duties (after rigorous judicial fact-fimg) and enhanced scrutiny of

their defensive actions). The Airgas board serassa quintessential

example.

>3 Hollinger Int'l, Inc. v. Black 844 A.2d 1022, 1083 (Del. Ch. 2004).
*14 Closing Argument Tr. 88 (Nachbar).
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Directors of a corporation still owe fiduciary dedi to all
stockholders-this undoubtedly includes short-term as well asgierm
holders. At the same time, a board cannot be dom® Revionmode any
time a hostile bidder makes a tender offer thaitia premium to market
value. The mechanisms in place to get around thsop pill—even a
poison pill in combination with a staggered boavtich no doubt makes the
process prohibitively more difficult—have been ilage since 1985, when
the Delaware Supreme Court first decided to uplibkl pill as a legal
defense to an unwanted bid. That is the curreté sif Delaware law until
the Supreme Court changes it.

For the foregoing reasons, Air Products’ and thear&tolder
Plaintiffs’ requests for relief are denied, and delhims asserted against
defendants are dismissed with prejudice. The gmihall bear their own
costs.

An Order has been entered that implements thdusioos reached in

this Opinion.
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