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Mark Rivera (“Rivera”), the defendant below, appeabm a Superior Court
final judgment of conviction for first-degree murde On appeal, Rivera claims
that the Superior Court erroneously denied his omoto suppress evidence found
during a search of a motor vehicle, and impropeg$tricted his psychiatric expert
witness’ testimony at trial. We find no merit teese claims and affirm.

FACTUAL AND PROCEDURAL HISTORY

On Monday afternoon, October 8, 2007, ChristineeBatbody was
discovered floating in the Leipsic River. Poliexovered the body, which was
covered in dark mud, approximately ten miles froen tnailer home located at 16
Pinewood Acres in Dover, Delaware (“Pinewood Acjes’Pate had recently
moved to Pinewood Acres to live with her childhdoénd, Deanna Hall, who
previously lived there with her then-husband, MBikera. After Rivera and Hall
divorced, Rivera moved out.

The medical examiner’s (“ME”) report showed thattePdad significant
bruising on the right side of her face, abrasiomder forehead, several damaged
teeth, and a hemorrhage on her scalp that coveesdght side of her head. The
ME report determined that the cause of death wpkyasation due to drowning,

complicated by multiple blunt force trauma to treadl. At trial, the ME testified

211Del C. § 636.



that the manner of death was homicide, and that'Satjuries were consistent
with an attack by a left-handed person.

The Delaware State Police (“DSP”) launched an itigatson into Pate’s
death. DSP Detectives Michael Maher and Willianmté&tointerviewed Derrick
Davis, who was Pate’s boyfriend at the time. D#&wid the police that he and Pate
had spent the weekend at the beach and that héakiadeen Pate on Sunday,
October 7th, around 11:30 p.m., when he left tarrehome. Davis also informed
the police that Rivera had previously made sexdahaces to Pate.

Detective Maher also interviewed Michael Reesegighbor who had lived
next door to Hall and Rivera for more than a yeafoke Rivera moved out in
August 2007. Reese told Maher that on the nigh©cotober 7th, he had been
sleeping, and was awakened at around 1:00 a.nouny banging noises. When
Reese looked out his window, he saw a man whoifgfha’s physical description
carrying a small female in a bear hug out the fomur of Hall's traile The man
dropped the female on the front step, and thenggdger around to the side of the
trailer. Days later, the DSP asked Reese to gif@mal interview and identify
from a photographic array the man he had seen.seRems unable to identify
Rivera specifically from the photo lineup. Ree&k dowever, ask Maher whether

the police were investigating “the guy who livedkndoor,” because he believed

% Reese also told the police that he had seen adeoan watching TV inside the Pinewood
Acres trailer. The police affidavit, however, didt mention this second man.
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that the man he saw was his neighbor, Rivera.ridlt Reese positively identified
Rivera as the man he saw dragging the female bouydhe front steps of the
Pinewood Acres trailer.

Detective Maher also interviewed Hall. Hall told aker that her
relationship with Rivera ended, in part, becausé&du become physically violent
towards her during his parasomniae.( “sleep terror”) episodes. Initially,
Rivera’s episodes were rare and non-violent, bwatds the end of their marital
relationship, the episodes became more frequerall delieved that Rivera was
faking his sleep terrors and was using them asxanse to hurt her. After she
divorced, Hall started dating Pate’s brother. Haflbrmed Detective Maher that
Rivera would repeatedly contact Pate in an efimiearn more information about
Hall.

The day after Pate’s body was recovered, DSP Detebtark Papili and
Captain John Evans interviewed Rivera at his Camideltaware residence. While

there, Detective Papili noticed that Rivera had®871Pontiac Grand Am. When

* Parasomnias, or sleep terrors, are a type ofisigelisorder. Michael A. Cramer Bornemann,
M.D., et al.,Parasomnias. Clinical Features & Forensic Implications, 130 CHEST 605 (2006).
According to one scientific study, nearly 2% of thdult population has reported violent
behaviors arising from sleep terrordd. at 606;see also Arizona v. Falater, No. CR1997-
000928-A (Ariz. Super. Ct. Maricopa County 1997gf@chdant was charged with first-degree
murder after stabbing his wife 44 times and theowtiing her; defendant asserted a
sleepwalking defense on the basis that he hadaisf sleepwalking, was sleep-deprived, and
was unconscious at the time of the attack).

> Hall told the police that during Rivera’s allegsléep terrors, he would grab her by the throat,
or slam her into the door.



asked about the car, Rivera insisted that he wa®iily person who used it, and
that he never let anyone borrow it. A DELJIS inguevealed, however, that the
car was registered to Hall. While interviewing &i&, Papili noticed several fresh
lacerations on Rivera’s left hafd.Detective Papili requested assistance from
Detective Robert Daddio, the DSP troop’s evidersmhnician, who arrived and
photographed Rivera’s hand. Papili also asked rRiadout his whereabouts on
the night of October 7th. Rivera replied that lael heen at home sleeping, but he
could not identify any witnesses who could confhis story.

Detective Daddio also investigated the PinewoodeAdrailer. Inside the
trailer, Daddio discovered blood spots, part obath on the linoleum flooring, as
well as hair clumps on the trailer steps. A DNAalgris of the blood spots
matched Pate’s DNA profile, indicating that she wikely attacked by, and
struggled with, her assailant. According to the ,Miate’s blunt force injuries
were not fatal, and Pate would have possibly sediliad she received medical
attention shortly after she suffered her injuries.

Based on the ME report, the distance of Pate’s Wiy the crime scene,
Reese’s statements to the police, the evidence stfumgle at the trailer, the
lacerations observed on Rivera’s left hand, and'dHatatements about Rivera’'s

aggressive nature, Detective Maher applied for eramé to search Rivera’s car.

® Rivera is left-handed.



The search warrant application was granted on @ctbb, 2007. A search of the
Grand Am revealed dirt and mud on the passengeér asavell as blood samples.
Paul Gilbert, a forensic DNA analyst at the ME’§ad, conducted laboratory tests
on the blood samples, and testified at trial thate was a high probability that the
samples matched Pate’s DNA profile. Based ondfialence, Rivera was arrested
and charged with first-degree murder.

Before trial, Rivera moved to suppress the eviddaoad during the search
of the Grand Am, claiming that the police lackedfisient probable cause. At an
evidentiary hearing held on December 3, 2009, riakjtidge, after considering the
search warrant application and hearing testimooynfDetective Maher, denied
Rivera’s suppression motion.

As part of his trial defense, Rivera sought toddtrce expert testimony
about his parasomnias. On June 1, 2009, he undeansdeep study conducted by
two doctors at the Christiana Hospital. The resoftthat study did not reveal any
sleep terror episodes. Rivera then retained DrtoBuT. Mark as his expert
witness. Dr. Mark prepared a report based on éwgew of the June 1st sleep
study, Hall's initial investigation statements t@tBctive Maher, statements from
witnesses who lived near Rivera, a statement froner®'s cellmate, Craig

Coleman, and Rivera’s own statement specially pegpéor Dr. Mark’s review.



Dr. Mark did not, however, conduct an independeiaingnation of Rivera. In his
report, Dr. Mark concluded that he believed RivarHered from sleep terrors.

The State then movad limine to preclude Dr. Mark from testifying at trial
about Rivera’'s state of mind at the time of thdirlgl. Ruling on that motion, the
trial judge held that Dr. Mark could testify abdus conclusions about Rivera’s
parasomnias, but would not be permitted to opineuthvhether Rivera was
experiencing a sleep terror when Christine Patekiliasl.

A five-day jury trial was held in Superior Courbin December 7, 2009
through December 15, 2009. Rivera did not testifit.the close of the trial, the
jury found Rivera guilty of first-degree murderhi$ appeal followed.

ANALYSIS

|. The Motion to Suppress

Rivera first claims that the Superior Court erred failing to grant his
motion to suppress the evidence found during ackeair his motor vehicle. He
advances two separate grounds. First, Rivera edstthat the trial judge found
probable cause for the search in reliance on ameous conclusion that Hall was
a missing person. Second, Rivera argues thatdheepmisled the magistrate by
recklessly omitting several exculpatory facts thdt,included, would have

undermined the finding of probable cause.



This Court reviews a trial court's denial of a nootito suppress after an
evidentiary hearing for abuse of discretforiThe trial court’s formulation and
application of legal concepts are reviewdsinovo,® but the trial court’s factual
findings will be upheld so long as they are noadleerroneous$.

A. The Probable Cause Standard

Search warrants are issued only upon a showingaifaple caus®. An
affidavit submitted in support of a search warrapplication must set forth facts
that, within the affidavit's four corners, are saiént for a neutral magistrate to
conclude that “a crime has been committed and ttiatproperty sought to be
seized would be found in a particular plate.ln determining whether probable
cause exists, the magistrate must apply a “totalftghe circumstances” test to

decide if “there is a fair probability that conteadal or evidence of a crime will be

"Donald v. State, 903 A.2d 315, 318 (Del. 2006) (citifdprcross v. Sate, 816 A.2d 757, 762
(Del. 2003)).

81d.

® Cooke v. Sate, 977 A.2d 803, 854 (Del. 2009) (citingpez-Vazquez v. Sate, 956 A.2d 1280,
1285 (Del. 2008) an@havous v. Sate, 953 A.2d 282, 286 n.15 (Del. 2008)).

19Morgan v. Sate, 962 A.2d 248, 252 (Del. 2008) (citingeGrande v. State, 947 A.2d 1103,
1107 (Del. 2008))Fink v. Sate, 817 A.2d 781, 786 (Del. 2003).

1 Blount v. Sate, 511 A.2d 1030, 1032-33 (Del. 1986) (holding thatbable cause exists “when
a nexus appears between the items being soughhamdiace to be searched.”).



found in a particular placé? In so doing, the magistrate may draw reasonable
inferences from the affidavit's factual allegatidhs

This Court reviews a magistrate’s determinationpafbable cause “with
great deference;”because “[a] grudging or negative attitude by eaung courts
toward warrants is inconsistent with the Fourth Anment’s strong preference for
searches conducted pursuant to a warranAfthough this Court will not “simply
rubber stamp a magistrate’s conclusiotigur review need only ensure that the
magistrate had a substantial basis for finding pinabable cause existéd.Where
the facts are not disputed, our review of the tr@irt’s application of the probable

cause standard @& novo.'®

12 9sson v. Sate, 903 A.2d 288, 296 (Del. 2006) (citations omitted)

B d.

14 Smith v. Sate, 887 A.2d 470, 473 (Del. 2005) (“We review a prioleacause determination in
the issuance of a search warrant with great deteresonsidering it as a whole and ‘not on the
basis of a hypertechnical analysis of its sepaadlsggations.” (quotingBlount, 511 A.2d at
1034)).

151d. (citing Illinois v. Gates, 462 U.S. 213, 236 (1983)).

16 9sson, 903 A.2d at 296 (quotingnited States v. Zimmerman, 277 F.3d 426, 432 (3d Cir.
2002)).

4.

181d.: 9mith, 887 A.2d at 473.



B. The Allegedly Erroneous Probable Cause Finding

Rivera first argues that the trial court erronepusénied his suppression
motion based on its “own erroneous conclusion” tHall, who owned the 1997
Grand Am, was a missing person, even though indaetwas not. Because the
trial court’s probable cause finding rests on #abneous conclusion about Hall,
Rivera contends, the trial court abused its digmmein refusing to suppress the
evidence discovered during the search of his car.

We disagree. The trial court did not base itsifigdof probable cause on
whether Hall was a missing person. Rather, tlagjtrdge expressly found that the
search warrant affidavit's “four corners” containsdfficient facts to warrant a
finding of probable cause. In particular, the @dfrit recited that Rivera was in
possession of the Grand Am, and that when thegoéin a DELJIS inquiry, that
car came up as being registered to his ex-wifel. HdPate and Hall were
roommates at Pinewood Acres, and Rivera had caddeate repeatedly to get
information about his ex-wife. After recoveringt®a body in the Leipsic River,
the police went to the Pinewood Acres trailer amanfl broken jewelry, blood, a
broken tooth, and hair belonging to Pate, all iating that she had struggled with
her assailant. When the police interviewed Ritbmday after Pate’s body was
found, they noticed fresh lacerations on the kmegldf his left hand. Rivera’s

injuries were consistent with the medical exammegport indicating that Pate’s



injuries, which occurred on the right side of heall, were caused by a left-handed
person. The affidavit also disclosed that Rivéraht physical description of the
man Hall’'s neighbor, Reese, saw on the night oé'Baittack.

Viewing these facts in the totality of the circuarstes, the trial judge held
that there was sufficient probable cause to justiSearch of the Grand Am. The
judge determined that there was a fair probabiligt the police would recover
evidence of the crime, such as blood, hair, fiberdjngerprints, from the Grand
Am, especially since Pate’s attacker likely usecthicle to transport her body to
the river. This determination did not rest on Hading a missing person. But,
even if the trial judge mistakenly confused Pat¢hasowner of the Grand Am, or
incorrectly thought that Hall was a missing perdbe, court did not rely on those
conclusions in finding probable cause. Therefét®era’s first claim of error
fails.

C. The Omitted Exculpatory Facts

Rivera’'s second claim of error is more troublingrelying on Franks v.
Delaware, he contends that the police recklessly omitted re¢exculpatory facts

from the search warrant affidavit. Had those facts been included, Rivera urges,

9 Franks v. Delaware, 438 U.S. 154, 155-56 (1978). Rranks, the defendant challenged a
search warrant affidavit on the basis that it cioretad inaccurate factsld. The United States
Supreme Court held that where a defendant showe pseponderance of the evidence that a
false statement necessary for the finding of prlgbatause was made “knowingly and
intentionally, or with reckless disregard for theth,” then the evidence obtained from that
search warrant must be excluded.

1C



the magistrate would have been unable to find folegbaause. According to
Rivera, the search warrant affidavit should haveluded the following
exculpatory facts: (1) Reese had seen two menirweod Acres when the
female body was being dragged out; (2) after Rgase the police his statement,
he was unable to identify Rivera in a photo line(8); Davis’'s statements about
Rivera making sexual advances to Pate were basedrauct that had occurred
months before her death; and (4) Davis was thedaston seen with Pate just
hours before her death.

1. What is the appropriate standard of reAew

This Court has previously characterized this typeclaim as a “reverse-
Franks situation.” InSsson v. State, we held that “[i]f the police omit facts [from
a search warrant affidavit] that are material ténaing of probable cause with
reckless disregard for the truth, then the ratemdlFranks v. Delaware applies,”
and the evidence obtained as a result of that lsesacrant must be suppresséd.
To succeed on a reverbeanks claim, a defendant must show by a preponderance

of the evidence that the police knowingly and ititarally, or with reckless

20 gsson v. Sate, 903 A.2d 288, 300 (Del. 2006) (quotiSgith v. Sate, 887 A.2d 470, 472
(Del. 2005));see also Blount v. Sate, 511 A.2d 1030, 1034 (Del. 1986) (“Although theanks
decision dealt with misstatements included in pbdda&ause affidavits, the Superior Court . . .
and several other courts have concluded thatRtamks rationale is also to be applied to
omissions of facts which are material to a findofigprobable cause.”).

11



disregard for the truth, omitted information frohretsearch warrant affidavit that
was material to a finding of probable catse.

The Third Circuit has developed a two-pronged apphmofor analyzing
reverseFranks claims. First, the court must determine whetheramissions were
made with reckless disregafd.According to the Third Circuit, “omissions are
made with reckless disregard for the truth wherofficer recklessly omits facts
that any reasonable person would know that a jusigeld want to know” in
making a probable cause determinafios the Second Circuit statedRivera v.
United Sates, “recklessness may be inferred where the omittedrimétion was

‘clearly critical’ to the probable cause determiaat’*

2l §sson, 903 A.2d at 300Smith, 887 A.2d at 472. Here, defense counsel concetledal
argument that there was no evidence that the palited “knowingly and intentionally” and,
therefore, we need only address the “recklessghsdefor the truth” prong dfranks.

?2 Reddy v. Evanson, 615 F.3d 197, 213 (3d Cir. 201®)flson v. Russo, 212 F.3d 781, 787-88
(3d Cir. 2000)see Sisson, 903 A.2d at 300.

Z3\Wilson, 212 F.3d at 783.

%4 Rivera v. United States, 928 F.2d 592, 604 (2d Cir. 1991). Rivera, the court concluded that
the police may properly exclude information regagdia confidential informant’s identity in
order to prevent exposing the informant to harhd. at 604-05 (“So long as law enforcement
agents present adequate information to permit thgistrate to conclude that there is probable
cause and do not suppress facts that would cabt douts existence, they may properly exclude
information that would unduly risk revealing a caoleitial informant's identity and exposing
him or her to harm.”). The police may not, howewsnit information to enhance the contents of
the affidavit. Id. (citing United States v. Srini, 658 F.2d 593, 597 (8th Cir. 1981) (holding that a
failure to reveal an informant’s identity is nofase statement within the meaning Frfanks
where the omission was intended not to enhancedhtents of the affidavit, but to protect the
informant)).

12



If reckless disregard is shown, the court must dwddress the second prong
of the inquiry and determine whether the omissivese “material, or necessary,
to the finding of probable caus&."To determine whether an omission is “material
to a finding of probable cause,” the reviewing ¢auust reconstruct the affidavit
to include the newly added information, and theniadke whether the “corrected”
affidavit would establish probable cau$e.

Although the Third Circuit would apply its two-prged approach
sequentially’/ in our view the two prongs need not be addresseithdat precise
order, because we perceive no meaningful distincietween the “materiality”
standard articulated by the Third Circuit, and digective “reckless disregard”
standard of “what a reasonable magistrate wouldtwanknow.” Stated
differently, a reasonable magistrate would wankrnow any fact that is material.
Therefore, the materiality inquiry may proceedtfiteefore addressing whether the
police acted with “reckless disregard.” If a defent cannot show by a

preponderance of the evidence that the omittednmiton was material, then it

%>Wilson, 212 F.3d at 789 (quotingherwood v. Mulvihill, 113 F.3d 396, 399 (3d Cir. 1997));
see also Reddy, 615 F.3d at 213isson, 903 A.2d at 300.

26 §sson, 903 A.2d at 300Smith, 887 A.2d at 472 (“The omitted information is thedded to
the affidavit so that the existence or absencerabgble cause can be re-evaluatedge also
Reddy, 615 F.3d at 213-23 (applying tieanks analysis for omitted facts in a 8 1983 case for
false arrest)United States v. Eberle, 266 F.App’x 200, 204-06 (3d Cir. 2008) (applyinge th
Franks analysis for omitted facts in an appeal from aialeof a suppression motionyilson,
212 F.3d at 787-92 (defining “materiality”).

%" See, e.g., Reddy, 615 F.3d at 21Fberle, 266 F.App’x at 205Wilson, 212 F.3d at 789.

13



does not matter whether the police made those a@msswith “reckless
disregard.” We apply this approach to Rivera'sncla

2. Were the omitted facts matefial

We first address whether the exculpatory facts Riveoints to are
omissions that are “material to a finding of proleatause.” That requires us to
reconstruct the affidavit with the newly added mfation, and then decide
whether the “corrected” affidavit would either ddish—or undermine—the
existence of probable caude.

Having considered the corrected affidavit, we codelthat the exculpatory
facts Rivera points to, when viewed as part oftttality of the circumstances, do
not suffice to undermine the finding of probableusa As the trial judge
accurately noted, the police utilized “much moraniReese’s statement to obtain
the search warrant.” The “original” affidavit sétsth multiple independent facts,
i.e., Rivera being left-handed and the injuries tolbfshand, Pate’s injuries to her
right side that were consistent with an attack bgftahanded person, evidence of a
struggle at Pinewood Acres, the distance from BaR#ewood Acres trailer to
where her body was recovered, and Rivera’s possess$iHall's car. Those facts
are sufficient to establish a fair probability thia¢ police would recover evidence

of the crime during a search of the Grand Am, bsedeate’s attacker most likely

28 See supra note 26 and accompanying text.
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used a vehicle to move her body from Pinewood Atrdke river. Such evidence
could include blood, hairs, fibers, or fingerprint3he “corrected” affidavit also
supports a finding of probable cause, becauserthea exculpatory facts do not
undermine or contradict the facts in the “originaffidavit that show a fair
probability of recovering evidence of the crimenfraghe Grand Am. Therefore,
the omitted facts cannot be “material,” and we neeidaddress whether the police
acted with “reckless disregard.” The trial courd dot err in denying Rivera’s
suppression motion.

We note, however, that this case presents a clabe do be sure, an
affidavit need not contain “the entire history ofeats leading up to a warrant
application with every potentially evocative dethiat would interest a novelist or
gossip,” and the police must exercise a degreeletsvity in deciding what facts
to include in a warrant applicatich. Nevertheless, we caution that “a police
officer cannot make unilateral decisions about rtreeriality of information, or,
after satisfying him or herself that probable caes#sts, merely inform the

magistrate or judge of inculpatory evidenée.Likewise, if police rely on facts of

29 \Wilson, 212 F.3d at 787.

304,
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which they have personal knowledge, they shouldlakse those facts to the
magistrate by including them in the affidatit.

Here, the police did not follow those procedurEsr example, paragraph 13
of the affidavit recites that additional facts wérewn to the police. Those facts
were not set forth in the affidavit. During theppuession hearing, Detective
Maher testified that after he had shown Reese twtoparray, Reese asked him
whether the police had investigated the man who hvaggy next door. Reese
asked that question, because he thought his formagghbor fit the physical
description of the man he saw coming out of PinedwAores carrying the female
body on the night of Pate’s death. Detective Mahkso testified that his
investigation revealed that the man who had presljolived next door to Reese
was Rivera, and that no other man was then liviesg door. Maher omitted from
his affidavit that information about his convereatwith Reese, and the results of
his investigation. Had Maher included that addisibinformation, it would have
likely strengthened the finding of probable causecause Reese’s statements
identifying the man he had seen dragging the ferhaldy out of Pate’s trailer

would have helped offset any adverse inference fRaase’s inability to identify

3 llinois v. Gates, 462 U.S. 213, 285 n.6 (1983) (Brennan, J., disgn(“When the police rely
on facts about which they have personal knowledggiring them to disclose those facts to
magistrates imposes no significant burden on tHegt); see also Franks v. Delaware, 438
U.S. 154, 163-64 (1978) (noting that statementsemadn affidavit that are within the personal
knowledge of the affiant weigh towards the integat the affidavit).

16



Rivera in the photo lineup. Nevertheless, becansall events the corrected
affidavit supports a finding of probable cause,fime no error in the trial court’s
denial of Rivera’s suppression motion.

[I. The Expert Testimony

Rivera also claims that the trial judge erred bprioperly restricting the trial
testimony of his psychiatric expert witness, Dr. rka Although the judge
permitted Dr. Mark to testify that Rivera sufferf[dm a history of parasomnias
(sleep terrors), the judge did not permit Dr. Ma&oktestify that Rivera actually
experienced sleep terrors on October 7, 2007, iiet of Pate’s attack. Rivera
claims that Dr. Mark should have been permittedopone about whether he
(Rivera) suffered from a sleep terror on the nigatattacked Pate, because that
opinion would negate th@ensrea required to prove first-degree murder.

Although both parties rely on case law addressimg guestion under

Delaware Rules of Evidence (‘DRE”) 704,they inexplicably frame their

32 The parties cite to conflicting Superior Courteew in support of their respective positions.
Rivera relies onSate v. Magner, 732 A.2d 234 (Del. Super. Ct. 1997), where thatirt
concluded that under DRE 704, the defense expeitl ¢estify as to whether the defendant was
acting under the influence of severe emotionarest at the time of the murdeld. at 244-45.
The State points to a contrary opinion by the SopeCourt in Sate v. Hodges, 1996 WL
33655975 (Del. Super. Ct. Sept. 10, 1996), whezectturt held that, under DRE 704, “Delaware
law requires the ‘exclusion of expert testimonyttBapresses a legal conclusion.ld. at *2
(quoting North Am. Phillips Corp. v. Aetna Cas. & Sur. Co., 1995 WL 628447, at *3 (Del.
Super. Ct. Apr. 22, 1995)). As a result, thedges court prohibited the expert witness from
testifying as to whether the defendant “was indgaffiering from extreme emotional distress.”
Id. at 245.

17



arguments in terms of DRE 702.The question is not whether Dr. Mark could
testify as to whether Rivera suffered from sleepote on the night in question (the
subject of DRE 704). Rather, it is whether Dr. Katestimony would be reliable
under these circumstances (the subject of DRE 7@cordingly, as an initial
matter, an analysis under DRE 702 is required.

DRE 702 governs the admissibility of expert testiymo To be admissible,
expert testimony must be both relevant and reli¥bl&nder DRE 702, a trial
judge acts as the “gatekeeper” in deciding whe#imeexpert’'s testimony “is not
only relevant, but reliable® The trial judge must determine that the expert's
methodology and ultimate conclusion are reliablasdd on the methods and
procedures of science, rather than subjective foetiesspeculation® If the trial
judge finds the expert testimony not reliable, tiegtimony is properly excludable

under DRE 7027 We review a trial judge’s decision to exclude exxpgestimony

¥ Since we affirm the trial court's exclusion of Mark’s testimony under DRE 702, we do not
need to address whether DRE 704 would provide aragép ground to exclude that expert
testimony.

34 M.G. Bancorporation, Inc. v. Le Beau, Inc. 737 A.2d 513, 521 (Del. 1999) (quotiBgubert v.
Merrell Dow Pharma., 509 U.S. 579, 589 (1993%ee also Price v. Blood Bank of Ddl., Inc., 790
A.2d 1203, 1210 (Del. 2002).

% M.G. Bancorporation, 737 A.2d at 521see also Bowen v. E.I. DuPont de Nemours & Co., 906
A.2d 787, 794 (Del. 2006).

% Price, 790 A.2d at 1210 (quotinig re TMI Litig., 193 F.3d 613, 669 (3d Cir. 1999)).

3714,
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for abuse of discretiod® because trial judges, as gatekeepers, “must have
considerable leeway in deciding in a particularecasw to go about determining
whether particular expert testimony is reliab¥e.”

Rivera’s claim cannot succeed. At the Decembemh@ating, the trial judge
ruled that Dr. Mark could testify as to Rivera’stioiry of sleep terrors based on his
expert review of statements by third parties whd bbserved Rivera’s sleep, the
June 1, 2009 sleep study, and Rivera’s own statesmemr. Mark was not,
however, permitted to testify that Rivera “was axg@cing a sleep terror at the
time of the murder.” That ruling was not an abodiscretion. The record shows
that Rivera did not suffer any “sleep terrors” dgrithe June 1, 2009 sleep study,
Dr. Mark had never physically examined Rivera, &d Mark conceded at trial
that he had never met or spoken with Rivera. Tilg basis on which Dr. Mark
could have formed his expert opinion about wheRigera actually experienced a
“sleep terror” on the night of October 7th wouldvlabeen Rivera’s own

statements and statements from third parties, obndom were qualified medical

% M.G. Bancorporation, 737 A.2d at 522 (“[A]n appellate court must apgly abuse of
discretion standard when ‘it reviews a trial comrdecision to admit or exclude expert
testimony.” (quotingGeneral Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997))).

3 Garden v. State, 815 A.2d 327, 338 (Del. 2003) (quotigimho Tire Co. v. Carmichael, 526
U.S. 137, 152 (1999)¥uperseded by statute on other grounds, 11Del. C. § 4209(d) (2003).
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experts?® These statements, without more, cannot constituifficient facts or
data” upon which Dr. Mark could properly have basesi medical diagnosis, as
required by DRE 702 Nor has Rivera shown that if Dr. Mark had baséed h
medical diagnosis on these statements, that metthmpdavould be “reasonably
relied upon by experts in the fieltf.” Therefore, the trial court properly exercised
its discretion in excluding Dr. Mark’s testimonyalt whether Rivera had actually
suffered from a parasomnia the night of Pate’schitdecause that testimony
would not have been reliable.

Finally, Rivera cannot show that he was prejuditgdthe trial court’s
ruling. Having chosen not to testify at trial, Bra waived his right to give his
account of what happened on October 7th. At tBal, Mark did testify that he
believed Rivera suffered from sleep terrors, andideecount Rivera’s version of

the October 7th events. Dr. Mark testified thateRa believed Pate was already

0 According to Dr. Mark’s report, he reviewed statems from Craig Coleman (Rivera’s
cellmate), Hall, and other residents living neardfa’s home.

41 DEL. UNIF. R.EVID. 702 states:

If scientific, technical or other specialized knedgie will assist the trier of fact to
understand the evidence or to determine a fadsune, a witness qualified as an
expert by knowledge, skill, experience, trainingediucation may testify thereto
in the form of an opinion or otherwise, if (1) thestimony is based upon
sufficient facts or data, (2) the testimony is greduct of reliable principles and
methods, and (3) the witness has applied the piexiand methods reliably to
the facts of the case.

2 Santiago v. Sate, 510 A.2d 488, 490 (Del. 1986) (citing DRE 708 also DEL. UNIF. R.
EviD. 703.
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dead when he woke up from his “sleep terror” epgsaskplaining that Rivera
panicked when he realized he had attacked Pate,trstdRivera wanted to
“conceal what had happened” by dumping Pate’s bodiie river. Although Dr.
Mark was not permitted to opine that Rivera hadiatt suffered a “sleep terror”
on that specific night, he nonetheless effectitely the jury Rivera’s version of
the facts—that Rivera attacked Pate during a “sleapr” and then dumped Pate’s
body into the river because he thought she was@dréead. To the extent that
Rivera wished to present Dr. Mark's expert testinda demonstrate that he
(Rivera) did not have the requisitens rea for first-degree murder, the testimony
that Dr. Mark was allowed to give, achieved th&ivera, accordingly, cannot
show that the trial court’'s exclusion of Dr. Mark&stimony was prejudicial, and,
in any event, the jury was not bound by Dr. Marsgert testimony and chose to
disregard it? The jury instead concluded that Rivera had theisite intent to kill
Pate.

CONCLUSION

For the reasons stated above, the judgment ofutpertor Court is affirmed.

*3 Gate v. Magner, 732 A.2d 234, 245 (Del. Super. Ct. 1997) (“lalso important to note that if
a medical expert states his conclusion whetherfendant was “acting under the influence . . . at
the time of a murder,” the jury is not bound bystleixpert's testimony. A jury may always
disregard the testimony of a witness and drawwits conclusions.”) (internal citations omitted).
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