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JACOBS, Justice:



The issue on this appeal is what remedy is ap@tgpin a “short form”
merger under ®el. C.8 253, where the corporation’s minority stockhotdare
involuntarily cashed out without being furnishe@ tlactual information material
to an informed shareholder decision whether otmseek appraisal. The Court of
Chancery held that because the notice of mergenadiddisclose those material
facts, the minority shareholders were entitled td'qaasi-appraisal” remedy,
wherein those shareholders who elect appraisal fopsin” to the proceeding and
escrow a portion of the merger proceeds they redeiwWe conclude that although
the Court of Chancery correctly found that the majostockholder had violated
its disclosure duty, the court erred as a mattdawfin prescribing this specific
form of remedy.

UnderGlassman v. Unocal Exploration Corporatibthe exclusive remedy
for minority shareholders who challenge a shortmfomerger is a statutory
appraisal, provided that there is no fraud or dldg, and that all facts are
disclosed that would enable the shareholders todelewhether to accept the
merger price or seek appraisal. But where, as, hkee material facts are not
disclosed, the controlling stockholder forfeits trenefit of that limited review and
exclusive remedy, and the minority shareholdersinecentitled to participate in a

“‘quasi-appraisal”’ class action to recover the ddfee between “fair value” and

Y777 A.2d 242 (Del. 2001) Glassmat).



the merger price without having to “opt in” to thatoceeding or to escrow any
merger proceeds that they received. Becauseitiedurt declined to order that
remedy, we must reverse.
FACTUAL AND PROCEDURAL BACKGROUND

The facts pivotal to this appeal, all drawn frone tGourt of Chancery’s
Opinion deciding cross motions for summary judgmamné undisputed. Pubco
Corporation (“Pubco” or “the company”) is a Delawacorporation whose
common shares were not publicly traded. Over 96gme of Pubco’s shares were
owned by defendant Robert H. Kanner, who was Pgbpoésident and sole
director. The plaintiff, Barbara Berger, was a €ulminority shareholder.

Sometime before October 12, 2007, Kanner decidatdRbbco should “go
private.” As the owner of over 90% of Pubco’s tansling shares, Kanner was
legally entitled to effect a “short form” mergerder 8Del. C.§ 253. Because that
short form procedure is available only to corporatmtrolling shareholders,
Kanner formed a wholly-owned shell subsidiary, Rul#xcquisition, Inc., and

transferred his Pubco shares to that entity toceffiee merger. In that merger,

2 Berger v. Pubco Corporation2008 WL 2224107 (Del. Ch. May 30, 2008) (“Chancer
Opinion”).

® The short form merger procedure authorized liye C. 8§ 253 is available only where “...at
least 90% of the outstanding shares of each claisecstock of a corporation...is owned by
another corporation....”



which took place on October 12, 2007, Pubco’s niipastockholders received $20
cash per share.

Under the short form merger statute@8l. C § 253), the only relevant
corporate action required to effect a short termgeeis for the board of directors
of the parent corporation to adopt a resolutionreygpg a certificate of merger,
and to furnish the minority shareholders a notideisang that the merger has
occurred and that they are entitled to seek anasairunder 8el. C. § 262.
Section 253 requires that the notice include a cmipthe appraisal statute, and
Delaware case law requires the parent companystdodie in the notice of merger
all information material to shareholders decidirtuether or not to seek apprai$al.

In November 2007, the plaintiff received a writteatice (the “Notice”)
from Pubco, advising that Pubco’s controlling shatder had effected a short
form merger and that the plaintiff and the othenanity stockholders were being
cashed out for $20 per share. The Notice explainadshareholder approval was
not required for the merger to become effectivel, trat the minority stockholders
had the right to seek an appraisal. The Notice dilsclosed some information
about the nature of Pubco’s business, the namés officers and directors, the

number of its shares and classes of stock, a @éscriof related business

* Glassman 777 A.2d at 248.See also McMullen v. Bera@65 A.2d 910, 920 (Del. 2000)
(minority shareholders must be able to make anriméal decision whether to accept the tender
offer price or seek an appraisal of their shares.).
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transactions, and copies of Pubco’s most recemrimtand annual unaudited
financial statements. The Notice also disclosed Ehdbco’s stock, although not
publicly traded, was sporadically traded over-tbarter, and that in the twenty-
two months preceding the merger there were thipgnomarket trades that ranged
in price from $12.55 to $16.00 per share, at amame price of $13.32. Finally,
the Notice provided telephone, fax and e-mail oontaformation where
shareholders could request and obtain additiofatrmation.

In its summary judgment opinion, the Court of Creamdound that except
for the financial statements, the disclosures & Kotice provided no significant
detail. For example, the description of the Conypaomprised only five
sentences, one of which vaguely stated that “[Qloenpany owns other income
producing assets.” No disclosures relating to dbmpany’s plans or prospects
were made, nor was there any meaningful discus#idtubco’s actual operations
or disclosure of its finances by division or linebwusiness. Rather, the unaudited
financial statements lumped all of the company'srapons together. The
financial statements did indicate that Pubco hekizaable amount of cash and
securities, but did not explain how those assetsewer would be, utilized.
Finally, the Notice contained no disclosure of hdanner had determined the $20

per share merger price that he unilaterally had set



As our law required, the company attached to théicBoa copy of the
appraisal statute, but the copy attached was addatd, therefore, incorrect. The
appraisal statute had been updated by changedéicame effective in August
2007—two months before the Notice was sent to $lwdolers—but the version
attached to the Notice did not reflect those chandeubco never sent a corrected
copy of the updated appraisal statute to its formi@rority stockholders.

On December 14, 2007, the plaintiff initiated tlawsuit as a class action on
behalf of all Pubco minority stockholders, claimititat the class is entitled to
receive the difference between the $20 per shadetp@ach class member and the
fair value of his or her shares, irrespective otthler any class member demanded
appraisal. Pubco and Kanner then moved to distinessomplaint under Court of
Chancery Rule 12(b)(6). The plaintiff responded timat motion, and
simultaneously filed an opening brief in support lnér counter-motion for
summary judgment under Court of Chancery Rule bBereafter, the defendants
abandoned their motion to dismiss, and filed a srostion for summary
judgment. Briefing on the cross-motions was comgaleon April 22, 2008, and
the Court of Chancery handed down its Memorandummi@p on May 30, 2008,
granting the cross-motions in part and denying thermpart. The rulings in that

Opinion were embodied in a final order and judgnesriered on July 18, 2008.



THE COURT OF CHANCERY OPINION

In its Opinion, the Court of Chancery addresseal isgues. They were: (1)
whether the Notice contained material misstatementsmissions that constituted
disclosure violations, and (2) if so, what wasdperopriate remedy.

The court found two separate disclosure violatiofike first, which was not
contested, is that the wrong version of the applatatute had been attached to the
Notice. That violated “the Delaware appraisalg@fwhich] explicitly requires
its inclusion in any notice of a merger giving rtseappraisal rights?” The second
violation, which was disputed, was that the Notaknot disclose how Kanner set
the $20 per share price. The defendants arguedthtnondisclosure was not
material, because Kanner could have used whatesleation methodology he
desired, including even “rolling the dice.” Rejagtthat argument, the trial court
held:

Defendants argue that it cannot be material, becausin a short

form merger the parent has no obligation to setia grice and,

therefore, has no obligation to explain how or vihg price set is

fair.... Because Kanner...did not have to set a faicepand,

therefore, could have used any method—no matter dlmsmrd—to set

the merger consideration[,] Defendants argue thatlabure of
[Kanner’s] methodology is unnecessary.

®> Chancery Opinion, at *3, and n. 16 (quotiNgbel v. Sw. Bancorp., Inc1995 WL 405750
(Del. Ch. July 5, 1995), at *6 (“any argument theatechnical violation of the appraisal statute]
is ‘immaterial’ is foreclosed by the mandatory matof the statutory requirement..Where the
legislature so commands but the command is notreédethe corporation cannot be heard to
argue that its violation of the stature is not mate)
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Defendants’ argument entirely misses the mark, Rewdecause the
iIssue is not about necessity—it is about mateyiallh the context of
Pubco, an unregistered company that made no ptfibhigs and
whose Notice was relatively terse and short onildethe method by
which Kanner set the merger consideration is a feoat is
substantially likely to alter the total mix of infoation available to
the minority stockholders. Where, as here, a niyn@hareholder
needs to decide only whether to accept the meesideration or to
seek appraisal, the question is partially one wdttrcan the minority
shareholder trust that the price offered is goodugh, or does it
likely undervalue the Company so significantly ttzdpraisal is a
worthwhile endeavor? When faced with such a goestt would be
material to know that the price offered was setabyitrarily rolling
dice. In a situation like Pubco’s, where so litttdormation is
available about the Company, such a disclosure dvsignificantly
change the landscape with respect to the decidiarmether or not to
trust the price offered by the parent. This dossmean that Kanner
should have provided picayune details about thegg®he used to set
the price; it simply means he should have disclosedl broad sense
what the process was, assuming he followed a psoatall and did
not simply choose a number randomly.

Having adjudicated these disclosure violations, @ourt of Chancery next
considered the question of remedy. The court rexsdhat in a short form
merger, rescissory remedie®( rescission or rescissory damages) are unavailable
for disclosure violations, because under Sectidh 25hort form merger becomes
effective before any disclosures to the minorityckholders are made. Instead,
therefore, “minority shareholders have a statutogit to appraisal in a merger

under section 253, so a proper remedy would pregéat right.... Such a remedy

® Chancery Opinion, at *3 (internal footnotes ontjte



is a ‘quasi-appraisal.” The issue flowing from that ruling, which the fi@s hotly
disputed, was what the content of that quasi-aparaemedy should be.

Each side advocated a different form of quasi-apptand relied upon one
or both of two Court of Chancery decisions thatiwed disclosure violations in
short form, cash-out mergers. The plaintiff relisdon Nebel v. Southwest
Bancorp., Ing® a preGlassmardecision. InNebe) the court determined that the
appropriate remedy for the adjudicated disclosuméatron was that the minority
shareholders should receive the difference betwleermerger consideration and
the fair value of their shares, to be determined parallel appraisal proceeding in
which the shareholders were not required to “opt ithe defendants advocated

the quasi-appraisal remedy awarded Giilliland v. Motorola, Inc,’

a post-
Glassmandecision where the court “attempted to mirror astlbas possible the
statutory appraisal remedy [}"by requiring the minority shareholders seeking
that remedy to “opt in” and to escrow a portiontleé merger consideration they

received:!

"Id. at *4 (internal footnotes omitted).

81995 WL 405750 (Del. Ch. July 5, 1995).
°873 A.2d 305 (Del. Ch. 2005).

2 Chancery Opinion, 2008 WL 2224107, at *5.

1 Gilliland, 873 A.2d at 313.



In the instant case, the Court of Chancery condutat the remedy should
be modeled upon that previously awardeitiland:

The quasi-appraisal remedy fashione&iliiland attempted to mirror
as best as possible the statutory appraisal remé&bcause | agree
thatNebeldoes not directly address the issue of definimgcibntours
of the quasi-appraisal remedy, and because | leelibe Gilliland
approach wisely follows the General Assembly’s rundions by
patterning itself after the statute, | concludes tbaise is governed by
Gilliland.*

The Court directed the parties to submit “an ordalling for a quasi-
appraisal remedy based on t@dliland decision,” and that should require four
things:

First, Pubco must make supplemental disclosureaddress the
violations discussed above; namely, Pubco mustadisdthe method,
if any, used by Kanner to set the merger consimeraand must
include a correct and current copy of the apprassatute. Second,
the order should “require minority stockholdersmake a choice to
participate in the action, in order to replicate #ituation they would
have faced if they had received proper notice.” irA&illiland, these
“opt-in procedures...will not be as stringent as thamder the
statute[, and] stockholders seeking to opt-in waed to provide only
proof of beneficial ownership of the [Pubco] shaoesthe merger
date. Third, “this quasi-appraisal action shoukl diructured to
replicate a modicum of the risk that would inhefehis were an
actual appraisal action,e. the risk that the Court will appraise
[Pubco] at less than [$20] per share and the disgpstockholders
will receive less than the merger consideration.inalfy, the order
should then call for a valuation of the Pubco sha® of the date of
the merger using the method prescribed by the eapistatute?

21d. (internal footnotes omitted).

31d. (quotation marks and brackets in original, intéfoatnotes omitted).
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These requirements were embodied in a final orddrjadgment entered by the
Court of Chancery on July 18, 2008, from which phentiff has timely appealed.
ANALYSIS

A. TheClaims, Issues, and Standard of Review

Because the plaintiff challenges a short form eaghmerger under Section
253, the starting point for analysis@assmar* which holds that in a short-form
merger there is no “entire fairness” review andt ttiee exclusive remedy is a
statutory appraisal.Glassmancautions, however, that those limited review and
exclusive remedy protections are not absolute gualified. They are available
only “absent fraud or illegality.” Moreover, “[dflough fiduciaries are not
required to establish entire fairness in a shamfanerger, the duty of full
disclosure remains.... Where the only choice for meaority stockholders is
whether to accept the merger consideration or apekaisal, they must be given

all the factual information that is material totthlacision.*®

“Glassman v. Unocal Exploration Corp.77 A.2d 242 (Del. 2001).

151d. at 248.
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The question not reached, and therefore not adeiebgGlassmans: what
consequence should flow where the fiduciary fadsobserve its “duty of full
disclosure™ That is the only issue before usitisdone of first impressioff.

The Court of Chancery held that where minority rehalders who are
cashed out in a short form merger are deprivedfofmation material to deciding
whether or not to seek appraisal, they are entitbed “quasi-appraisal’ remedy
with the following features. First, the sharehofdmust be furnished the material
information of which they were deprived. Secoriok shareholders must then be
afforded an opportunity to choose whether or nopacticipate in an action to
determine the “fair value” of their shares. Thighareholders who choose to
participate must formally “opt in” to the proceegimand place into escrow a
prescribed portion of the merger consideration thay received. Paraphrasing

Gilliland, the Court of Chancery identified the purposehef €scrow requirement

* The Court of Chancery expressly determined that&sbmajority stockholder, Kanner, did
not disclose those appraisal choice-related matiexiés to the minority shareholders. Because
the defendants-appellees have not challenged dinadieated disclosure violation on this appeal,
it is established that the duty of full disclosmandated byslassmanwas violated, leaving for
determination only the question of remedy.
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as to “replicate a modicum of the risk that woultere” if the proceeding were an
actual appraisafl.

On appeal, the plaintiff-appellant does not cantdse supplemental
disclosure requirement of the order awarding thasgappraisal remedy, only its
opt in and escrow features. The appellant claineg s a matter of law, all
minority shareholders should have been treatedesbmars of a class entitled to
seek the quasi-appraisal recovery, without beingldned by any precondition or
requirement that they opt in or escrow any porbéthe merger proceeds paid to
them. That, the plaintiff contends, is the onlggm®r application of botfslassman
and the short form merger statutd)@&. C.8 253.

The defendants-appellees, not surprisingly, thkeopposite position. They
contend that the adjudicated remedy, modeled &fee€Court of Chancery’s earlier
Gilliland decision, is the only outcome that properly impadans the policies which
underlie the Delaware appraisal statute and amith&t rulings irGlassman.

Because the Court of Chancery has broad discré&ti@naft an appropriate

remedy for a fiduciary violatioff, the propriety of a court-ordered remedy is

" Chancery Opinion, at *5. The risk being referredstthat “a stockholder who seeks appraisal
must forego all of the transactional consideratonl essentially place his investment in limbo
until the appraisal action is resolved.” As patttlos risk, a minority stockholder faces the
prospect of receiving less than the merger priciaénappraisal action.’Gilliland, 873 A.2d at
312 (quotingTurner v. Bernstein776 A.2d 530, 547-48 (Del. Ch. 2000)).

8 Shell Petroleum, Inc. v. SmjtB06 A.2d 112, 117 (Del. 1992illiland, 873 A.2d at 312
(citing Cantor Fitzgerald, L.P. v. Cantp001 WL 536911, at *3 (Del. Ch. May 11, 2001)).
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ordinarily reviewed for abuse of discretion. Hemnewever, the appellant claims
that the disputed remedy was erroneous as a nudttaw, because the trial court
erred “in formulating or applying legal principlend in granting summary
judgment to the defendarits A claim of that kind is one that we reviele novc®

B. Discussion

1) The Remedial Alternatives

To repeat, the issue presented here is: in a $bort merger where the
exclusive remedy is an appraisal, what is the apnssce of the controlling
stockholder’s failure to disclose the facts matetea an informed shareholder
decision whether or not to elect that exclusive ggy? In the abstract, four
possible alternatives present themselves, of wihinty two are advocated by either
side. The remaining two alternatives are advochtedo party. We nonetheless
identify and consider them, because to do otherwisald render our analysis
truncated and incomplete.

The alternatives advocated by each side, respdgtiare the two forms of
“quasi-appraisal” remedy earlier described. Thieni@ants argued, and the Court
of Chancery agreed, that the appropriate remedyeisjuasi-appraisal ordered in

Gilliland. Under that remedial structure, fully informednamiity shareholders who

9 see, e.g.Arnold v. Soc’y for Sav. Bancorp, In&50 A.2d 1270, 1276 (Del. 1994rnold v.
Soc'y for Sav. Bancor78 A.2d 533, 535 (Del. 1996).

* Arnold v. Soc'y for Sav. Bancorp, I@50 A.2d at 1276.
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“opt in” and place into escrow a portion of the simleration they received may
prosecute an action to recover the difference batvesljudicated “fair value” and
the merger consideration. The plaintiff advocatesl second alternative form of
“‘quasi-appraisal” remedy-a class action to recover the difference betweair “f
value” and the merger consideration, wherein thaonitly shareholders are
automatically treated as members of the class mattobligation to opt in or to
escrow any portion of the merger consideration.desreither structure, the only
iIssue being litigated would be the appraised ‘Yaiue” of the corporation on the
date of the merger, applying established corporaligation principles’

Of the remaining two remedial alternatives (thoskroaated by neither
side), the first would be a “replicated appraigaldceeding that would duplicate
the precise sequence of events and requiremetite appraisal statute. Under the
“replicated appraisal’ approach, the minority shatders would receive (in a
supplemental disclosure) all information mater@aihtaking an informed decision
whether to elect appraisal. Shareholders who @pptaisal would then make a
formal demand for appraisal and remit to the capon their stock certificates
and the entire merger consideration that they vedei Thereafter, the corporation
would have the opportunity, as contemplated byaihygraisal statute, to attempt to

reach a settlement with the appraisal claimantt©ieM/no settlement is reached, a

2 Neither side argued before the Court of Chancergontends before us, that the recovery in
either form of quasi-appraisal should include resary damages.
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formal appraisal action could then be commencethéydissenting shareholders or
by the corporation.

Under the fourth alternative (also not advocatectilyer side), there would
be no remedial appraisal proceeding at all. Rath®s, consequence of the
fiduciary’s adjudicated failure to disclose materfacts would be to render
Glassmaninapplicable. As a result, the remedy would b= ¢hme as in a “long
form” cash out merger under Bel. C. § 251—a shareholder class action for
breach of fiduciary duty, where the legality of ttimerger (and the liability of the
controlling stockholder fiduciaries) are determinagadder the traditional “entire
fairness” review standard.

(2) Selecting The Most Appropriate Alternative

The four alternative possibilities having been iderd, the question then
becomes: which remedy is the most appropsidtee one ordered by the Court of
Chancery or one of the three alternative forms?dd@mde that issue, we must first
answer a predicate question: by what analyticaldsted do we determine which
remedial alternative is optimal? We conclude thatoptimal alternative would be
the remedy that best effectuates the policies Uyidgrthe short form merger
statute (Section 253), the appraisal statute (@ec#62) and theGlassman

decision, taking into account considerations otfcality of implementation and

2 \Weinberger v. UOP, Inc457 A.2d 701 (Del. 1983).
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fairness to the litigants. A reasoned applicatanthat standard permits the
remedial alternatives to be ranked in an objedive transparent way.

Applying that standard leads us to conclude thatfolurth alternative would
merit the lowest priority. Under that alternatie,violation of the disclosure
requirement would rendefGlassman inapplicable and deprive the majority
stockholder fiduciary of the benefit @lassmarfs limited review and exclusive
remedy. In that setting (to reiterate), the mityoshareholders would be entitled to
the same remedies as are available in a fiduciaty dass action challenging a
long form merger.

The strongest argument favoring this approach wouhdas follows: under
Glassman full disclosure of all material facts is a ne@gscondition for the
fiduciary to enjoyGlassman’slimited review and exclusive appraisal remedy.
Therefore, a violation of that disclosure conditgimould deprive the fiduciary of
those benefits. That argument, although unassailab terms of logic and

equity?® is flawed in one highly important respect. Toeguicit would disregard

2 More specifically, one could argue tHatassman’snterpretation of Section 253 (reflecting a
legislative intent to limit the judicial remedy short form mergers to a statutory appraisal) is
expressly made subject to the fiduciary limitatibat the majority stockholder fiduciary must
disclose to the minority shareholders all matefaats that would enable them to decide whether
to choose that exclusive remedy. The logic of Hrgument would run thusly: if the fiduciary
fails to do equity (by making the required disclieguthen equity will deprive the fiduciary of
the benefit of the limited and exclusive judiciahredy, and subject the fiduciary to the full
range of remedies otherwise available to sharemolt@t were cashed out in a going private
merger.
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the intent of the General Assembly, as describe&lassmanand Stauffer v.
Standard Brands, Incorporatgdthat in a legally valid, non-fraudulent, shortrfor
merger the minority shareholders’ remedy shouldlibgted to an appraisal.
Moreover, validating such an approach would dissé¢ime purpose dblassmars
disclosure requirement, which is to enable the miywatockholders to make an
informed decision whether or not to seek an apakrai®\ remedy that sidesteps
appraisal altogether would frustrate that purpose.

Unlike this approach, the remaining three altesgatemedies would give
effect (albeit in varying degrees) to that legisktintent. Therefore, in the
hierarchy those alternative remedies should rantveabthe one that abjures
appraisal.

That observation brings into focus a second alter@a-the “replicated
appraisal” remedy that would duplicate preciselg sequence of events and
requirements of the appraisal statute. Under taproach, the minority
shareholders would receive a supplemental disaodarenable them to make an
informed decision whether or not to elect an agalai Shareholders who elect that
remedy must then make a formal demand for an aalrand then remit to the

corporation their stock certificates and all the'gee consideration they received.

2187 A.2d 78 (Del. 1962).
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This approach would place the minority shareholderthe situation they
would find themselves had they received properlaissce to begin with. The
strongest argument favoring this alternative ig thavould give maximum effect
to the legislative intent recognized (Blassman The flaw of this approach,
however, is that it would effectuate that legislatintent at an unacceptable cost
measured in terms of practicality of applicatiord dairness to the minority. In
Gilliland, the Court of Chancery so recognized, implicitigkmowledging the
impracticality of such an approach by refusing tdep a “replicated appraisal’
remedy:

The opt-in procedures to be followed, however, witht be as

stringent as those under the statute. For exartimecourt will not

require beneficial or “street name” owners to “dedia quasi-
appraisal through their record holder. The cosrtoncerned that,
given the substantial passage of time since theeneit would be
difficult for stockholders to secure the coopenatiof the former
record holders or nominees needed to perfect denmaadcordance

with the statute. Instead, stockholders seekingptein will need to

provide only proof of beneficial ownership of [tHeshares on the

merger daté>

TheGilliland court also recognized (again, implicitly) thaivibuld be unfair
to require shareholders who desire an appraisatetoit the entire merger

consideration they receivetd the corporation as would occur in a replicated

appraisal. Instead, the court required only thladse stockholders who choose to

»873 A.2d at 313.
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participate in the action to pagto escrowa portion of the merger consideration
they have already receivetf.” The Gilliland court thereby acknowledged the
unfairness of requiring the minority stockholders bear the risk of the
corporation’s creditworthiness, which would reduim their having to pay back a
portion of the merger proceeds to the companyte&us the court ordered that the
proceeds be placed into an escrow account, wittesiseowed funds representing
only a portion of the merger consideration the mig@actually received.

Implicit in the Gillland remedy is the recognition that it is unfair to the
minority shareholders, on whose behalf significhingation expense and effort
were successfully devoted, to limit their reliefremuiring the fiduciary merely to
fulfill the disclosure obligation it had all alongA remedy limited to awarding a
second statutory appraisal would deny the minanity credit for that expense and
effort, after having been forced to prosecute fitagation solely because the
controlling shareholder had violated its fiduciadyty. A replicated appraisal
remedy would also give controlling shareholdergelitncentive to observe their
disclosure duty in future cases, since the costhefremedy to the controllers
would be negligible. Both irGillland and in this case the Court of Chancery
eschewed that approach, concluding instead thagpeopriate remedy should be

a “quasi appraisal.” Both parties agree with t@tclusion, and so do we.

*1d. (italics added).

1¢



That requires us to choose between the two du@imys of quasi-appraisal
advocated by the parties on this appeal. Both gowould entitle the minority
stockholders to supplemental disclosure enablilgmtio make an informed
decision whether to participate in the lawsuit orrétain the merger proceeds.
Both forms would entitle those who elect to papate to seek a recovery of the
difference between the fair value of their shared the merger consideration they
received, without having to establish the contngllishareholders’ personal
liability for breach of fiduciary duty. The diffence between the two quasi-
appraisal approaches is that under the defendapfsoach (which the Court of
Chancery approved), the minority shareholders whot o participate would be
required to “opt in” and to escrow a prescribediparof the merger proceeds they
received. Under the plaintiff's approach, all mitbo stockholders would
automatically become members of the class witheirtdorequired to “opt in” or to
escrow any portion of the merger proceeds.

As thus narrowed, the final issue may be statedodsws: under the
standard we have applied, which remedy is the napgropriate-the one that
imposes the opt in and partial escrow requirementshe one that does not?
Considerations of utility and fairness impel usctinclude that the latter is the
more appropriate remedy for the disclosure viotatiwat occurred here. Because

neither the opt-in nor the escrow requirement indated as a matter of law and
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because those requirements involve different ezpfiti we analyze each
requirement separately.

We start with the “opt in” issue. The approach @dd by the Court of
Chancery requires the minority shareholders toilopb become members of the
plaintiff class. The other choice would treat thahareholders automatically as
members of the classthat is, as having already opted in. Those shtel®
would continue as members of the class, unlessuatidindividual members opt
out after receiving the remedial supplemental dsate and the Rule 23 notice of

class action informing them of their opt out right. From the minority’s

*"The Court of Chancery imposed the opt in and escemuirements because that was the relief
ordered inGilliland. The Gilliland court imposed those requirements not because tlezg w
required as a matter of law, but because the coevted them as an appropriate exercise of
equitable discretion. Only if th&illiland court had ordered a remedy taking the form of a
“replicated” appraisal would strict adherence te thtter of the appraisal statute have been
required. In such a case, the minority sharehsldeuld have to opt in by making the formal
demand called for by the appraisal statute, anddvibave to returrall of the merger proceeds
they receivedto the corporation In Gilliland, however, the court required only that the
shareholders remit only a portion of the mergerceeals, and then only to an escrow fund, not
the corporation. Clearly, th@&illiland court was attempting to craft a remedy that in saom
aspects resembled a statutory appraisal, yet eietinthe aspects of appraisal that, in the court’s
view, would operate inequitably in this remediatisg. 873 A.2d at 311 (“Therefore, the court
must look beyond the [appraisal] statute to faskigmoper remedy.”). The critical point is that,
in analyzing whether the opt in and escrow requanets imposed iGilliland and this case are
remedially appropriate, those requirements aregh@subject of any pre-existing legal mandate.

8 Court of Chancery Rule 23(c)(2) relevantly progdeat:
In any class action maintained under paragrap3)iffe Court shall direct to the
members of the class the best notice practicabléeruthe circumstances,

including individual notice to all members who cée identified through
reasonable effort. The notice shall advise eaamioee that:
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standpoint, the first alternative is potentially mdurdensome than the second,
because shareholders that fail either to opt ito apt in within a prescribed time,
forfeit the opportunity to seek an appraisal recgve On the other hand,
structuring the remedy as an “opt out” class actwnoids that risk of forfeiture,
and thus benefits the minority shareholders. Todbrporation, however, neither
alternative is more burdensome than the other. eUraither alternative the
company will know at a relatively early stage whsttareholders are (and are not)
members of the class.

Given these choices, it is self evident which akive is optimal. As
between an opt in requirement that would potentiallrden shareholders desiring
to seek an appraisal recovery but would imposeurddn on the corporation, and
an opt out requirement that would impose a lessetdn on the shareholders but
again no burden on the corporation, the latterrradiieve is superior and is the
remedy that the trial court should have ordered.

That leaves the requirement that the minority dhalders electing to
participate in the quasi-appraisal must escrowrigroof the merger proceeds that
they received. The rationale for this requiremerst,stated irGilliland, is “to
mimic, at least in small part, the risks of a diatyi appraisal ... to promote well-

reasoned judgments by potential class membersocaanbid awarding a ‘windfall’

(A) The Court will exclude a member from the clddbe member so requests by
a specified date....
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to those shareholders who made an informed dedjaiter receiving the original
notice of merger] to take the cash rather than ymurheir statutory appraisal
remedy.®

The defendants-appellees argue that it is fair eguaitable to require the
minority shareholders to escrow some portion ofrtiexrger proceeds. Otherwise
(defendants say), the shareholders would havetlt Wways: they could retain the
merger proceeds they received and at the samelitigete to recover a higher
amount—a dual benefit they would not have in an actuakapgpl. It is true that
the minority shareholders would enjoy that “duahéf@.” But, does that make it
inequitable from the fiduciary’s standpoint? Wakhnot. No positive rule of law
cited to us requires replicating the burdens imgasen actual statutory appraisal.
Indeed, our law allows the minority to enjoy thattibenefit in the related setting
of a class action challenging a long form mergefiduciary duty grounds. In that
setting the shareholder class members may retanntkrger proceeds and
simultaneously pursue the class action remedy. ddéfendants cite no case
authority, nor are we aware of any, holding thattim the long form merger
context that benefit is inequitable to the majoshareholder accused of breaching

its fiduciary duty.

2 Gilliland, 873 A.2d at 313.
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Lastly, fairness requires that the corporation leéd o the same strict
standard of compliance with the appraisal statsitéh@ minority shareholders. Our
case law is replete with examples where dissentmmgprity shareholders that
failed to comply strictly with certain technical grements of the appraisal
statute, were held to have lost their entitlemeratrt appraisaf and, consequently,
lost the opportunity to recover the difference dw the fair value of their shares
and the merger price. These technical statutanations were not curable, so that
irrespective of the equities the unsuccessful aggralaimant could not proceed
anew. That result effectively allowed the corpomato retain the entire difference
between fair value and the merger price attribetaiol the shares for which
appraisal rights were lost. The appraisal statlieuld be construed even-
handedly, not as a one-way street. Minority shaldedrs who fail to observe the

appraisal statute’s technical requirements riskefing their statutory entitlement

% See, e.g Raab v. Villager Indus., Inc355 A.2d 888, 892-94 (Del. 1976) (requiring gtric
compliance with the “demand for payment” and “tigndklivery” requirements of the appraisal
statute):Tabbi v. Pollution Control Indus., Inc508 A.2d 867, 873 (Del. Ch. 1986) (overruled on
other grounds b¥nstar Corp. v. Senoub35 A.2d 1351, 1357 n.7 (Del. 1987)) (persons who
were not record shareholders as of the merger daésm though they filed a timely demand for
appraisal, held not entitled to appraisalpnfirst v. Willow CSN, Inc2006 WL 3803469, at *1
(Del. Ch. Dec. 14, 2006) (holding that appraisahdeds postmarked after the statutory deadline
were time-barred, despite shareholders’ claimttheit receipt of a notice of merger was delayed
because they moved or were on vacation). Our daddshat although the requirements of the
appraisal statute are to be liberally construedttier protection of objecting stockholders, that
must be done within the boundaries of orderly coaf® procedures and the purpose of the
requirement. Rabb v. Villager Indus., Inc355 A.2d at 891 (citingsalt Dome Oil Corp. v.
Schenck41 A.2d 583 (Del. Ch. 1945); azhrl M. Loeb Rhoades & Co. v. Hilton Hotels Corp.
222 A.2d 789 (Del. 1986)).
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to recover the fair value of their shares. Inrfags, majority stockholders that
deprive their minority shareholders of materialormhation should forfeit their

statutory right to retain the merger proceeds playabshareholders who, if fully

informed, would have elected apprai¥al.

In cases where the corporation does not comply Wil disclosure
requirement mandated kylassmanthe quasi-appraisal remedy that operates in
the fairest and most balanced way and that besttetites the legislative intent
underlying Section 253, is the one that does ngire the minority shareholders
seeking a recovery of fair value to escrow a partd the merger proceeds they
received. We hold, for these reasons, that theigampraisal remedy ordered by
the Court of Chancery was legally erroneous incihmimstances presented here.

ok

To summarize: where there is a breach of the duiyiszlosure in a short
form merger, thé&silliland approach does not appropriately balance the egquitif
only a technical and non-prejudicial violation oD&l. C. 8§ 253 had occurred, the
result might be different. In some circumstanéesgxample, where stockholders
receive an incomplete copy of the appraisal statitte their notice of merger, the

Gilliland remedy might arguably be supportable. But theontgj stockholder’s

% Jackson v. Turnbylll994 WL 174668, at *6 (Del. Ch. Feb. 8, 1994) {f{Gupreme Court has
emphasized the need for stockholders to strictipnplyg with the formalities of § 262 when
seeking to exercise their appraisal rights. Capons should be held to the same standard.”)
(internal citation omitted).

25



duty of disclosure provides important protectiom foeinority stockholders being
cashed out in a short form merger. This proteetitdre quasi-appraisal remedy
for a violation of that fiduciary disclosure obligan—should not be restricted by
opt in or escrow requirements.
CONCLUSION
For the foregoing reasons, the judgment of the CodirChancery is

reversed, and the case is remanded for proceedimgsstent with this Opinion.
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