IN THE SUPREME COURT OF THE STATE OF DELAWARE

In the Matter of a Member of the Bar of

the Supreme Court of Delaware No. 127, 2009

RAYMOND J. OTLOWSKI,

§
§
§
§
Respondent. §

Submitted: April 2, 2009
Decided June 23, 2009

Before STEELE, Chief Justice, HOLLAND and BERGER, Justices.

ORDER

This 23rd day of June 2009, it appears to the Court that the Board on Professional
Responsibility has filed a Report on this matter pursuant to Rule 9(d) of the Rules of the
Delaware Lawyers’ Rules of Disciplinary Procedure. Neither the Respondent nor the Office of
Disciplinary Counsel has filed objections to the Board’s Report. The Court has reviewed the
matter pursuant to Rule 9(e) of the Rules of the Delaware Lawyers’ Rules of Disciplinary
Procedure and concludes the Board’s Report should be approved.

NOW, THEREFORE, IT IS ORDERED that the Report filed by the Board on
Professional Responsibility on March 11, 2009, (copy attached) is hereby APPROVED.

The Court hereby imposes a public reprimand. The Office of Disciplinary Counsel is
directed to file within ten days of the date of this Order the costs of the disciplinary proceedings.
Thereafter, the Respondent is directed to have all costs paid within thirty days.

The matter is hereby CLOSED.

BY THE COURT:

/s/ Randy J, Holland
JUSTICE
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March 11, 2009
Mr. Stephen D. Taylor
Court Administrator
Delaware Supreme Court
Carvel State Office Building

820 N. French Street, 11th Floor
Wilmington, DE 19801

Re:  Board on Professional Responsibility of the Supreme Court
of Delaware -- In the Matter of a Member of the Bar of the
Supreme Court of Delaware - Raymond J. Otlowski,
Respondent, Board Case No. 2008-0119-B

Dear Steve:

Enclosed is the original signed Board Report and Recommendation of Sanction
dated March 9, 2009. Copies are being provided to Patricia Bartley Schwartz, Esquire of the
Office of Disciplinary Counsel, Charles Slanina,Esquire, counse] for Respondent, Karen L.
Valihura, Esquire, Chair of the Board on Professional Responsibility, and the other two panel
members.

Sincerely,
/
fiﬂ Is f‘;{
2’ \ F"’Y/x‘ S
Richard A. Levine
RAL:pl
Enclosure

cc: Patricia Bartley Schwartz, Esquire (w/enclosure)
Charles Slanina, Esquire (w/enclosure)
Karen L. Valihura, Esquire (w/enclosure)
Kathleen Furey McDonough, Esquire (w/enclosure)
Dr. Adele Ashley-Axon (w/enclosure)
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BOARD ON PROFESSIONAL RESPONSIBILITY
OF THE SUPREME COURT OF DELAWARE

IN THE MATTER OF A MEMBER )  CONFIDENTIAL
OF THE BAR OF THE SUPREME COURT )

OF DELAWARE, )  BOARD CASE NO. 2008-0119-B
RAYMOND J. OTLOWSKI, )
RESPONDENT ) |

I
~

BOARD REPORT AND RECOMMENDATION OF SANCT ION -

Co o
o

»

I Procedural Background - h .‘ §
Pending before a panel of the Board on Professional Responsibility (the “Boar&)'

is a Petition for Discipline filed by the Office of Disciplinary Counsel (the “ODC”) on January 7,
2009 in Case No. 2008-0119-B (the “Pctition”) against Raymond J. Otlowski, Esquire
(“Respondent”), a member of the Bar of the Supreme Court of the State of Delaware.

Respondent, through his counsel, Charles Slanina, Esquire, filed a Response to
the Petition on January 27, 2009 (the “Response”) in which Respondent admitted cach and every
one of the factua! allegations and legal conclusions related to the violation alleged in the Petition,
although the Answer alleged additional facts by way of “further answer” relating to certain of the
allegations of the Petition.

The Board convened a hearing (the “Hearing™) by the panel on February 11,
2009." Action by the panel constitutes action by the Board. (Rule 2(c), Disc. Proc. Rules)

At the hearing the panel received into evidence as ODC Exhibit 1 the audit report
of Respondent’s law practice books and records dated November 7, 2007 conducted by McBride
Shopa & Company, P.A. on behalf of the Lawyers’ Fund for Client Protection of the Bar of

Delaware (the “LFCP”). The panel also heard testimony from Respondent and testimony on

' The transcript of the February 11, 2009 hearing is cited herein as “Tr.at ___."
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Respondent’s behalf from Charles F. Seitz, a certified public accountant. The Board also
received a proffer of testimony on Respondent’s behalf from Philip M. Finestrauss, Esquirc and
Leo John Ramunno, Esquire, both members of the Delaware Bar.

1. Factual Findings

Because Respondent’s Response had admitted the facts and violations alleged in
the Petition, counsel for the ODC, Respondent, and the panel treated the hearing as relating to
sanctions (Tr. at 5-6), although the panel did receive testimony from Respondent and Mr. Seitz
relating to factual circumstances surrounding the violations. Based on the factual allegations of
the Pctition admitted by the Respondent and the credible uncontroverted testimony received at
the hearing from Respondent and Mr. Seitz, the Board makes the factual findings which follow.

1. The Respondent is a member of the Bar of the Supreme Court of
Delaware. He was admitted to the Bar in 1974, At all times relevant to the Petition, the
Respondent was engaged in the private practice of law as a solo practitioner in Newark,
Delaware where he has practiced as a solo practitioner since 1980. (Petition and Response § 1;
Tr. at 14)

2. A random compliance audit of Respondent’s financial books and records
was conducted at Respondent’s law offices in June of 2007 by the auditor for the LFCP.
(Petition and Response § 3; Tr. at 6)

3. On November 7, 2007, Mr. Francis J. Jones, Chair of the LFCP, provided
the ODC with a report (the “Audit Report”) concerning the June, 2007 compliance audit. A copy
of the Audit Report was admitted without objection at the hearing as ODC Exhibit 1. (Petition

and Response { 3; Tr. at 4)
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4. The Audit Report revealed the Respondent failed to properly maintain his
law practice books and records as follows:

- The reconciled escrow bank balance did not agree with the subsidiary
listing of client balances. As of May 31, 2007, the difference was $3,296.68;

- There were several negative client balances listed on the client subsidiary
ledger. As of May 31, 2007, there were three negative account balances totaling $382.00; and

- There were a large number of outstanding checks on the attorney escrow
account reconciliation that were over six months old. The amount of the outstanding checks as
of May 31, 2007, was $194,695.18. (Petition and Response § 4)

5. By letter dated December 4, 2007, Respondent, through counsel, advised
the ODC that he was now involved in all aspects of his firm’s books and records where in the
past he had relied on his staff, which included his own daughter, for the required recordkeeping
functions. (Petition and Response § 5)

6. By letter dated February 1, 2008, Respondent, through counsel, reported
he had made substantial progress toward resolving the deficiencies noted in the Audit Report,
(Petition and Response ¥ 6)

7. By letter dated April 22, 2008, the Respondent, through counsel, reported
there were only twenty-five outstanding checks with a balance of $15,058.16, and those were
actively being researched. (Petition and Response §7)

8. By letter dated May 19, 2008, the Respondent, through counsel, reported
that Charles Seitz, CPA, was scheduled to perform a review of the Respondent’s books and

records on May 24, 2008, to confirm the Respondent’s progress in clearing the outstanding
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checks as well as ongoing successfil monthly reconciliation of the firm’s accounts. (Petition and
Response § 8)

9. By letter dated June 19, 2008, the Respondent, through counsel, reported
the Respondent had discovered his firm had been the victim of internal theft of approximately
$162,000 from the Respondent’s escrow account. The Respondent concluded based on
information discovered by Mr. Seitz the thefts had been perpetrated by the Respondent’s
daughter who was employed by the firm. The Respondent had assigned his daughter the task of
resolving the $194,695.18 in outstanding checks in the attorney escrow account. (Petition and
Response §9; Tr. at 18) Prior to the discovery Respondent had trusted his daughter. (Tr. at 22)

10.  Following the discovery that his daughter had embezzled funds from his
escrow account, Respondent went to his bank and filed affidavits of forgery. (Tr. at 18)
Respondent also consulted with Mr. Seitz and Mr. Slanina, closed the account, opened a new
escrow account, notified the ODC of the theft and notified the police. (Tr. at 18)

11.  Respondent subsequently caused his financial books and records to be
reconstructed to detail all thefts. (Tr. at 36) Respondent subsequently borrowed $337,000.00 by
mortgaging his house and at the suggestion of Mr. Seitz, deposited $246,000.00 into his escrow
account to cover the funds apparently stolen by his daughter. (Tr. at 24, 25)

12. Respondent has subsequently caused checks to be issued to all victims of
the thefl from his escrow account (Tr. at 25, 38) and the accounts are now in compliance (Tr. at
38)

13.  On October 8, 2008, the LFCP auditor performed another audit. As of that
date, the amount of money that had been stolen by Respondent’s daughter from the escrow

account was $213,069.41. (Petition and Response § 10)
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14.  Prior to the June, 2007 audit report, Respondent had brought his financial
books and records to Charles Seitz, a certified public accountant for review (Tr. at 5, 34) but Mr.
Seitz had adviscd Respondent that Mr. Seitz would be unable to review them at that time. (Tr. at
16)

I1l.  Standard of Proof

Allegations of professional misconduct set forth in the ODC’s Petition must be
established by clear and convincing evidence. (Rule 15, Disc. Proc. Rules)
IV.  VYiolations of the Rules

The Petition alleges and the Response admits six counts alleging violations of six
separate rules of the Delaware Lawyers’ Rules of Professional Conduct as follows.

COUNT ONE: RESPONDENT FAILED TO IDENTIFY AND SAFEGUARD
CLIENT FUNDS IN VIOLATION OF RULE 1.15(2)

Rule 1.15(a) requires that a lawyer holding the property of clients or third persons
shall identify and appropriatety safeguard such property, and shall maintain complete records of
such property for a period of five years after the completion of the events that they record. By
failing to safeguard client funds, which resulted in the theft of approximately $213,069.41 from
the Respondent’s escrow account, the Respondent violated Rule 1.15(a). (Petition and Response
99 14 and 15)

COUNT TWO: RESPONDENT FAILED TO PROMPTLY DELIVER TO
CLIENTS FUNDS IN VIOLATION OF RULE 1.15(b)

Rule 1.15(b) requires that a lawyer shall promptly deliver to a client any funds
that the client is entitled to receive. By failing to promptly deliver funds to clients who they
were entitled to receive, the Respondent violated Rule 1.15(b). (Petition and Response §§ 16 and

17)
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COUNT THREE: RESPONDENT FAILED TO MAINTAIN BOOKS AND
RECORDS IN VIOLATION OF RULE 1.15(d)

Rule 1.15(d) sets forth detailed and specific requirements for the maintenance of
attorneys’ books and records and handling of practice-related funds. The Respondent failed to
properly maintain his books and records in violation of Rule 1.15(d) in that (1) the reconciled
escrowed bank balance did not agree with the subsidiary listing of client balances, (2) negative
client balances were listed on the client subsidiary ledger, and (3) at the time of the audit, checks
more than six months old and totaling $194,695.18 had been outstanding from the Respondent’s
attorney escrow account. (Petition and Response §9 18 and 19)

COUNT FOUR: RESPONDENT FAILED TO SUPERVISE NONLAWYER
ASSISTANTS IN VIOLATION OF RULE 5.3

Rule §.3 states that in employing non-lawyer assistants “a lawyer having direct
supervisory authority over a non-lawyer shall make reasonable efforts to ensure that the person’s
conduct is compatible with the professional obligations of the lawyer ... and a lawyer shall be
responsible for conduct of such a person that would be a violation of the Rules of Professional
Conduct if engaged in by the lawyer if the lawyer ... has direct supervisory authority over the
person, and knows of the conduct at a time when its consequences can be avoided or mitigated
but fails to take reasonable remedial action.” By failing to have reasonable safeguards in place
which would assure an accurate accounting of his financial books and records in compliance
with the Rules and by failing to supervise his employee(s) generaily with respect to compliance
with the Rules and specifically regarding safeguarding of escrow funds, the Respondent violated

Rule 5.3. (Petition and Response 9§ 20 and 21)
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COUNT FIVE: RESPONDENT ENGAGED IN CONDUCT INVOLVING
MISREPRESENTATION IN VIOLATION OF RULE 8.4(¢c)

Rule 8.4(c) provides that it is professional misconduct for a lawyer to “engage in
conduct involving dishonesty, fraud, deceit or misrepresentation.” By filing with the Supreme
Court an Annual Registration Statement in 2007 which inaccurately reported the Respondent had

a pre-certification review, the Respondent violated Rule 8.4(c). (Petition and Response §f 22

and 23)

COUNT SIX: RESPONDENT ENGAGED IN CONDUCT PREJUDICIAL TO THE
ADMINISTRATION OF JUSTICE IN VIOLATION OF RULE
8.4(d)

Rule 8.4(d) provides that it is professional misconduct for a lawyer (o “engage in
conduct that is prejudicial to the administration of justice.” The Delaware Supreme Court relies
upon the representations made by attorneys in the Certificates of Compliance filed with their
Annual Registration Statements each year in the administration of justice governing the practice
of law in Delaware. By filing with the Supreme Court an Annual Registration Statement in 2007
which inaccurately reported the Respondent had a pre-certification review, the Respondent
violated Rule 8.4(d). (Petition and Response Y 24 and 25)

V. Recommended Sanction

The ODC requested that Respondent receive a public reprimand as the only
appropriate sanction in this matter. (Tr. at 41) Respondent, by his counsel, concurred with the
ODC recommendation. (Tr. at 54) For the reasons which follow, the panel accepts the
recommendation of the ODC and recommends that Respondent be subject to a public reprimand.
V1.  Rationale for Recommended Sanction

In making its recommendation, the panel has utilized the four-part framework set

forth in the ABA Standards for Imposing Lawyer Sanctions (1991 & Supp. 1992) (“ABA
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Standards”) as required in In re Steiner, 817 A.2d 793, 796 (Del. 2003). A preliminary
determination of the appropriate sanction is made by assessing the first three prongs of the test:
(1) the ethical duty violated; (2) the lawyer’s state of mind; and (3) the actual or potential injury
caused by the lawyer’s misconduct. Id. {4) Once the preliminary determination is made, the
fourth prong addresses whether an increase or decrease in the preliminarily determined sanction
is justified because of the presence of mitigating or aggravating factors. /d.

The panel has also been mindful that the objectives of the lawyer disciplinary
system in Delaware are to protect the public, to protect the administration of justice, to preserve
confidence in the legal profession, and to deter other lawyers from similar misconduct.” The
focus of the lawyer disciplinary system in Delaware is not on the lawyer but, rather, on the
danger to the public that is ascertainable from the lawyer’s record of professional misconduct.®

We turn to & discussion of the rationale for the panel’s recommendation.

1. The Ethical Duties Violated. As previously recited, ODC alleged,

Respondent admitted and the panel determined that the Respondent committed misconduct in
violation of Professional Rules of Conduct 1.15(a) (failure to safeguard client funds), 1.15(b)
(failure to promptly deliver funds to clients or third parties), 1.15(d) (failure to properly maintain
financial books and records), 5.3 (failure to supervise non-lawyer), 8.4(c) (engaging in conduct
involving dishonesty, fraud, deceit or mistepresentation), and 8.4(d) (engaging in conduct that is
prejudicial to the administration of justice governing the practice of law in Delaware). Under the
ABA Standards, this misconduct constituted violations of duties owed by Respondent to clients
(Rules 1.15 and 8.4(c)), and violations of duties owed by Respondent to the legal system (Rules

5.3 and 8.4(d)). See ABA Standards 4.0, 5.0 and 6.0.

¥ 1y re: Francine R. Solomon, No. 361 (Del. 2005), quoting In re Bailey, 821 A.2d 851 at 866 (Del. 2003).
3 In re Hull, 167 A.2d 197, 201 (Del. 2001).
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2. State of Mind. The ODC contends that Respondent’s failure to maintain
his financial books and records appropriately was knowing but that his conduct with respect to
the other alleged violations was negligent. (Tr. at 42-44) Respondent contends that his conduct
with respect to all matters alleged in the Petition was negligent. The panel has concluded that
Respondent acted negligently with respect to all matters alleged in the Petition. The panel
concludes that there is no clear and convincing evidence that Respondent had actual knowledge
or conscious awareness of the recordkeeping deficiencies constituting violations of Rule 1.15(d)
prior to the June, 2007 random audit. See definition of knowledge in ABA Standards and In re
Doughty, 832 A.2d 724, (Del. Supr. 2003). Indecd, even prior to the audit, Respondent had
sought to have his financial records reviewed by Mr. Seitz (Tr. at 15) though that review did not
occur (Tr. at 35-36).

The ODC does not contend that any of Respondent’s other violations are
knowing and the panel agrees. Rather, it appears that Respondent was the victim of theft by 2
dishonest employee. While an attorney is responsible for supervising his employees to make
sure such dishonest acts do not occur In re Bailey, 821 A.2d 851, 863-64 Del. Supr. 2003, there
is no evidence that Respondent was aware of any facts that would have put him on notice of his
employee’s dishonesty. In fact, because the dishonest employee was the Respondent’s adult
daughter who had given him no prior reasons to be suspicious of her handling of financial affairs
(Tr. at 17), Respondent had less reason to doubt her honesty than the honesty of an ordinary
employee and it was her dishonesty that resulted in the violations of Rules 1.15(a) and 1.15(b).
Respondent’s failure to supervise his daughter in violation of Rule 5.3 was negligent. The panel
also accepts Respondent’s testimony that his filing with the Delaware Supreme Court of an

Annual Registration Statement in 2007 which inaccurately reported that Respondent had a pre-
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certification review in violation of Rules 8.4(c) and 8.4(d) was negligent and rcsulted froma
misunderstanding by Respondent of the rules relating to pre-certifications and his
misunderstanding of the role that Mr. Scitz had played with respect to review of his records at
the time of the certification. (Tr. at 27-28)

3. Injury Caused by Respondent’s Misconduct. The record demonstrates that

Respondent’s misconduct led to the theft of substantial funds from Respondent’s client escrow
account and that these thefts would have resulted in substantial loss to clients and third parties if
Respondent had not made restitution.
4. Ratjonale for Determination of Sanction.

In the panel’s view, analysis of the ethical duties violated by Respondent,
Respondent’s state of mind and the injury caused by Respondent’s misconduct conform to
ODC’s recommendation of a sanction of public reprimand. The ethical duties vi olated direct the
panel to the following factors contained in the ABA Standards: 4.1 (for violation of Rule 1.15),
4.6 and 5.1 (for violation of Rule 8.4(c)), 6.0 (for violation of Rule 8.4(d)), and 7.0 (for violation
of Rule 5.3). These provisions generally reserve the sanction of disbarment for knowing or
intentional misconduct or criminal behavior which has caused serious or potentially serious
injury to the client or a significant or potentially significant adverse effect on the legal
proceeding. Where, as in this matter, the conduct involves negligent acts with less serious or no
injury, the appropriate sanction is generally public reprimand (see ABA Standards 4. 13, 4.63,
5.13, 6.13 and 7.3). Of course, these general principles must be applied against the facts of each
particular case, including the presence or absence of any mitigating or aggravating factors.

Those facts and factors are discussed below.

10
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A. Aggravating and Mitigating Factors.
ABA Standard 9.22 sets forth the following non-cxhaustive list of

aggravating factors:

(a)  prior disciplinary offenses;

(b)  dishonest or seifish motive;

(c) a pattern of misconduct;

(d)  multiple offenses;

(¢)  bad faith obstruction of the disciplinary proceeding by
intentionally failing to comply with rules or orders of the
disciplinary agency;

48] submission of false evidence, false statements, or other deceptive
practices during the disciplinary process;

(g)  refusal to acknowledge wrongful nature of conduct;

(h)  vulnerability of victim;

® substantial experience in the practice of law,

G) indifference to making restitution; and

(k)  iltegal conduct, including that involving the use of controlled
substances.

(ABA Standard § 9.22)

The only aggravating factor relevant to this matter is Respondent’s

substantial experience in the practice of law. The panel concluded that this aggravating factor

alone does not justify imposition of a sanction more severe than reprimand, particularly in light

of the numerous mitigating factors present and discussed below.

B. Mitigating Factors.

ABA Standard 9.32 sets forth the following non-exhaustive list of factors

to be considered in mitigation:

(@)
(b)
)
@

(e)

®
(8)

DBO2:7876344.1

absence of a prior disciplinary record;

absence of a dishonest or selfish motive;

personal or emotional problems;

timely good faith effort to make restitution or to rectify
consequences of misconduct;

full and free disclosure to disciplinary board or cooperative attitude
toward proceedings;

inexperience in the practice of law;

character or reputation;

11
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(h)  physical disability;
(i) mental disability or chemical dependency including alcoholism or

drug abuse when:
(1) there is medical evidence that the Respondent is affected by

a chemical dependency or mental disability;

(2) the chemical dependency or mental disability caused the
misconduct;

(3)  the respondent’s recovery from the chemical dependency or
mental disability is demonstrated by a meaningful and
sustained period of successful rehabilitation; and

(4)  the recovery arrested the misconduct and recurrence of that
misconduct is unlikely;

6)) delay in disciplinary proceedings;

) imposition of other penalties or sanctions;

4] remorse;

(m) remoteness of prior offenses.

Respondent’s counsel contended to the panel that factors (a), (b), (c), (d),
(e), (), (i), (k) and (1) should be considered. The ODC did not contest this contention and the
panel concurs.

C. Conclusion. The panel finds that the mitigating factors presented in this
matter more than offset the single aggravating factor, namely, Respondent’s substantial
experience in the practice of law. In particular, the panel commends Respondent for his timely
good faith efforts to make restitution and his cooperation with the ODC following his receipt of
the audit and subsequent events. (Tr. at 18, 24-26) The panel also recognizes the significant
financial burden assumed by Respondent (T at 24) and the deep pain suffered by Respondent as
a result of betrayal by his own child. Respondent has accepted responsibility for his misconduct
without reservation and the panel finds his expression of remorse to be sincere (Tr. at 26-27).
However, the panel finds that these mitigating factors are insufficient to avoid the sanction of
public reprimand. The panel believes that 2 private sanction would not serve the purpose of

providing notice to the legal community and the public that violations with respect to

12
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maintenance of proper financial books and records will be dealt with severely by the Board and
by the Delawarc Supreme Court. See In re Benson, 774 A.2d 258, 262-263 (Del. Supr. 2001).

D. Precedent. Finally, the panel believes that imposition of the sanction of
public reprimand in this matter is consistent with Delaware Supreme Court precedent in similar
matters. Both ODC and counsel for Respondent directed the panel’s attention to four prior
decisions of the Delaware Supreme Court, namely, /n re O’Brien, 888 A.2d 232 (Del. Supr.
2005) approving the Report and Supplemental Report of the Board on Professional
Responsibility filed on October 26, 2005 (a copy of which is attached); In re Froelich, 838 A.2d
117 (Del. Supr. 2003); Iﬁ re Doughty, supra.; and In re Benson, supra. Each of these cases
involved violations relating to financial recordkeeping and reporting to the Delaware Supreme
Court. In the most recent case, O 'Brien, supra, the Delaware Supreme Court approved the
Board’s recommendation of a public reprimand for violations relating to financial recordkeeping
and negligent supervision of an employee who stole money from the attorney’s escrow account.
The panel considers it significant that the Board had rejected both an ODC recommendation for a
six-month and one day suspension and Mr, O’Brien’s request for imposition of a private
admonition and instead imposed the public reprimand without imposition of any period of
probation.

The panel is aware that in each of the Froelich, Doughty and Benson cases the
Delaware Supreme Court imposed a sanction of public reprimand and a two-year probation for
recordkeeping violations uncovered as a result of random audits. At the hearing in this matter,
the Chairman of the panel pointed out to ODC counsel that the Delaware Supreme Court had
imposed both a public reprimand and a two-year probation in prior cases and asked ODC counsel

why no probation was recommended in this case (Tr. at 55). ODC counsel responded as follows:

13
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“We do not feel that a probationary period would be
appropriate in this matter because we don’t feel that it is
necessary. It really was a discrete, isolated incident, and
that Mr. Otlowski responded appropriately. Although the
first time he responded, he was negligent in the response by
having his daughter do it and not following it as carefully,
but he did respond in both circumstances, We don’t feel
that there would be a problem ongoing in the future. We
don’t feel there would be any need for a probationary
period in this matter.” (Tr. at 55-56)

ODC counsel went on to distinguish In re Benson, supra as a case involving “ongoing problems
leading up to the actual imposition of the public reprimand which required follow-through on a
regular basis for the two-year probationary period.” (Tr. at 56) ODC counsel sought to
distinguish the appropriateness of imposing probation against the respondent in Froelich, supra
but not in this case as follows:

“In Froelich, I think Mr. Froelich just had so many, so
many different matters that were brought before the Board,
the six case, the six instances of the returned checks and his
bookkeeping and records that required some type of
probationary period following the imposition of the
sanction. We don't feel that those facts are present in this
case, and that’s why we’re not recommending any type of
probationary period.” (Tr. at 57)

Finally, ODC counsel explained the distinction between the imposition of a probationary period
in In Re Doughty, supra, and her recommendation that a period of probation is not appropriate in
the case at Bar as follows:

“Doughty, | think the reason there was a probationary
period, 100, is he was in a unique situation where he was a
Delaware office for an out-of-state law firm, and the books
and records in that matter were so in disarray, he wasn’t
complying actually with the Delaware books and records
recordkeeping. It was done according to wherever the out-
of-state home office was. And I think a period of probation
was applicable in that matter just because we needed to
make sure that he fully understood his requirements as a
managing partner of the Delaware law firm how to

14
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maintain the books and records according to Delaware as
opposed to the out-of-state jurisdiction.” (Tr. at 56-57)

As previously noted, the panel has adopted the ODC’s recommendation
that Respondent receive a public reprimand without imposition of a probationary period. The
panel accepts the distinctions between the Froelich, Doughty and Benson cases cited by ODC
counsel and the panel does not believe its decision is inconsistent with the prior Delaware
Supreme Court precedents. In particular, the panel recognizes that in the most recent similar
case, In re O’Brien, supra, the Delaware Supreme Court accepted the Board’s recommendation
of a public reprimand with no discussion or imposition of a period of probation. The panel
believes that its conclusion to accept the ODC recommendation of public reprimand without a
period of probation is not inconsistent with the other three Delaware Supreme Court precedents.
There is no discussion in any of the Froelich, Doughty or Benson cases of a rationale for the
imposition of the probation in addition to the public reprimand. In fact, it appears that in each of

Froelich, Doughty and Benson, it was the Board that had imposed the period of probation

together with the public reprimand and that the Delaware Supreme Court had carried forward
imposition of that additional sanction (i.e., probation) without separate discussion.*

Finally, the panel is comforted in adopting the ODC’s recommendation that
imposition of a period of probation upon Respondent is not necessary in light of Respondent’s
voluntary undertaking to terminate his independent office and to practice as of counsel with his
colleagues, Philip M. Finestrauss, Esquire (for criminal law matters) and Leo John Ramunno,

Esquire (for real estate matters) (Tr. at 29-30). By virtue of these relationships, Respondent will

4 In both In re Benson, supra and In re Doughty, supra, the Board bad imposed a private admonition together with a
two-year probation period and the Delaware Supreme Court substituted a public reprimand for a private admonition
and retained the two-year probation with no separate discussion relating to the probation. In In re Froelich, the
Delaware Supreme Court adopted a Board recommendation for a public reprimand together with a two-year
probation period, again with no separate discussion of the imposition of the probation.
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no longer be “running the practice” and the financial matiers relating to the practice will be
handled by Messrs. Finestrauss or Ramunso (Tr. at 30). In Respondent’s own words, “I would

not touch a cent.” (Tr. at 30)

* ¥

Based on the foregoing considerations, the panel recommends as action of the
Board that the sanctions set forth in Section V of this Report be imposed upon Respondent,
including the imposition of costs of these disciplinary proceedings pursuant to Rule 27, Dis,
Proc. Rules.
ON PROFBSSIONAI/ RESPONSIBILITY

/A

Richard A. Levine

fac Jwﬁ/w?zm

Kathleen Furey McDonough

Adele Ashley-Axon

Dated: March 9, 2009
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* b ¥

Based on the foregoing considerations, the panel recommends as action of the
Board that the sanctions set forth in Section V of this Report be imposed upon Respondent,
including the imposition of costs of these disciplinary proceedings pursuant to Rule 27, Dis.
Proc. Rules.

BOARD ON PROFESSIONAL RESPONSIBILITY

Richard A. Levine

Kathleen Furey McDonough

otsd, Lok - Cscenn.
Adele Ashley-Axon {]

Dated: March 9, 2009
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BOARD ON PROFESSIONAL RESPONSIBILITY

OF THE SUPREME COURT OF THE STATE OF DELAWARE

IN THE MATTER OF A MEMBER OF : CONFIDENTIAL

THE BAR OF THE STATE OF :

DELAWARE t Board Case No. 34, 2004 ) §
JOHN E. O'BRIEN, : P
Respondent. : ) '—3

[~

}..,‘a,:!u, Y EA v .U

Al Introduction T
-~

On Septober 14, 2005, & panel of the Board of Professions] Responsibility (“Board™
filed its report addressing various adminied ind disputed violations of the Delaware Lawyer
Rules of Professional Conduct (“Rulea™). Om Sepiember 21, 2005, the Board heard additional
testimony from Respondent und oral wrgument on sanctions. Relying on [ te Bailey, 321 A2d
851 (Dol 2003), the Offics of Disciplinary Counsel (*ODC™) recommends that Respandent be
suspeaded for six months and one day. Respondent srgues that a private admonition Is
appropriste relying on several cases in which & privits admontion aad/or probation was {mposed
for books and records violations and insccursis Certificates of Complisnce. Respondent also
mﬁumWﬂﬁMﬁ!M%Ml).wﬁi&MMamﬁBsnpﬁmm&Mm

© that mitigating factors exist to lessen the sanction jmposed here from a public repeimand to &

Peivaie sdmonition, As explained balow, the Board recommends that Resposdent be publicly
reprimonded. The Bowrd slio addresses in thie supplemental report & proceduml issve

conceming ODC's request to amend the Petition.

B.  Reqoest s Amend Pefition
At the end of the July 13, 2005 hearing to addrezs the Rules’ violstions snd at the

September 21, 2005 hearlng o sanctions, an fssue arose as 10 whether the-Respondent’s-dalay i~ —— —— - -
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sdditional violstion of Rule 1.15(s). July 13, 2008 Tr. at 85-38 and 103; Sept. 21, 2005 Tr. at

62-63. After the September 21, 2005 hearing, the parties made several witten subiaissions,
whick e attached hereto as Exhibits A through D, Respondent argued Gt Count One of the
Potition did not specifically aflege a Rule 1.15(x} violation with respect to Respondent’s alleged
fatlwe 1o safoguard client finds during the period from November 2001 until July 2004. ODC
srgued in response that the Petition could be amended to conform to the evidence (Exhibi A
hereto). Afier Respondent objectod on the grounds that ODC never fixmally moved 10 umend
he Petition and that xo smendiment after the hearing would peejudice Respondent (Exhibit B
bereto), ODC filed & written request parssant to Rule 15(5) of the Delawars Lawyers Rules of
Disciplinary Procedure (“DLRDP”) seeking to sdd & new Count Six to the Pettion (Exhibit C
bereto). Respondent objects to the request on procedurtt and substaotive grounds (Bxhibit D
bereto). Among other things, Respandent claims that he will be prejudived by the smendment
because he entered indo the Prebearing Stipulstion and proceeded to the July 13, 2005 bearing ont
the basis of the allegations in the Petition. Respondeat also claima prejudice bacause he released
2 wilness st the July 13, 2005 bearlog who would bave testified 1o Respondent’s sfforts post-
theft to prowect bis clients. ODC responds by saying that the relesse of & witness who woald
huve testified to post theft remadial efforls cannt b prejudicial because suol testimony is
elevant 10 proposed Count Six, ODC does not address Respondent's other clsim of prejudice
The Board egrees that the amendment to loclude Count Six xhould not be permitted.
Respondent enlered indo the Prebesring Stipulation snd proceeded 1o the July 13, 2005 hearing
om the basls of tha allegations in the Petition, Uader DLRDP %(dX1), the petition was supposed

16020 LCRS Y] 2
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to infoco the Respondent cleardy and specifically of hia aleged misconduct, While the inclusion
of proposed Count Six in the Petition may oot bave altered Resposdent’s defense, the Board has
po way of deternsining that with any degres of cerminty. Accardingly, in the exerciss of ity
discretion, the Board denies ODC's request {0 amend the Petition.'

C.  TheBoard's Recomumendation of & Public Reprimand

In resching its recommendation of » public reprimand, the Board corsidersd the ABA
s:m&mgwamvmasmmﬂmmmmmwm
the Standards. Specifically, the Board reviewed the ethical duties violated (duty to cliend, the

© public, legal system or the profestion), the Respondent's mental stats (intentlons!, knowing or

negligent), and the extent of sctual or potential injury eaused by the misconduct

The Board concludes that the cthical dutics violated included duties to cHents and the
legal systems, The Bowrd wleo concludes thet Respondent’s mental stste wan negligent st times
snd knowing at times. Respondeat was negligent i bis supcrvision of the cmployee who stole
funds fom his clicat escrow sccount.  Resposdent was slio negligent during the period fom
May 2001 to November 2001 when he did nof realize that the accountant to whom the bank
account steirments were being seof, Scoll Slacum, CPA, wie not performing monthly
recunciliations of Respondent's escrow account. By the time he filed his 2002-2004 Certificates
of Compliance, however, Respondent was sware that monihly reconcilistions bed not been
performed in 2001 and his representation (o the contrary was knowing.

In terms of injury, the Bosrd concludes that there was no actual fnfury t any client.
Respondent’s conduet, bowever, cerialoly created the potentisl for client injugy.

41

" T Boand notes that even I & did allow the smendvaent 10d even I 0 Gid fad wm acdbional Rude 1158

viclation, such violation would i change (he racoramended maction, Th# Bowil ali dctas that & hes ixkes inte
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the tollowing sggravading factors:

1

;8

1

xmwmwh.m«mmmvmd
mrdkuhtiathdins&im“n&mddiﬂlmﬂy.ﬁﬁmwmu
non-lavyer sssistact, wnd Oling insccuate Cenificates of Complisace with th
Supreme Court (ABA Standard §9.22(c))

Respondent's misconduct cansists of multiple offenses (ABA Susndard §9.22(d);
Respondent has substantis] experience in the practice of law, having becs
admitted 16 the Delawase Bar in 1979 (ABA Stndazd §9.22(1);
Wm:mmwmqmad(mmmsmzmy The Bosrd,
however, gives this factor very litthe welght, The prior disciplinary matter was &
M&Wh 1989 for a tax withholding Issue involving Respondent’s
previous law firm. Sept 21, 2005 Tr. 11-12. This public reprimand is remote
time-wise and involves conduct different fiom the conduct st issue In ihis
proceeding.

Respondent did not procaptly replace the siolen funds after discovering the thefl

The Board finds the following mitigating factors edst:

L

Respondent has exhiblied remorse and has recognlzed the wrongfulness of bis
conduet, 83 evidenced by his sdmissions o severnl of the allcgations in the
Petition, his testimony and his willingness 10 pay the costa of this proceeding aod
the LFCP audits of his firm (ABA Standard §9.3200%
Respoudent has coopersted with the ODC (ABA Standard §9.32(c));

5
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3. Respondent has engaged in substartial remedial efforts 1 correct his misconduct
iucluding rctaining outside socountants and obisining widiional compster
software, and incurred approximately $42,000 in aceounting fecs (ABA Standard
§9.32(0)); toe also Bailey, 821 A2d at 866,

The ODC recommends & sanction of & six month ad one day suspaosion relying o
Bailey. Balley invalved role violations and couduct not present bese, Bailey was the mansging
pmﬂ:ﬁmw&c&mo&uﬁm&ﬂdﬁmﬂy”ﬁhﬂmmmm
state taxes. 321 A.2d st 854-55, Bailcy himself was personally delinquent in paying his federsl
hcome iaxes. Jd. at 855, His firm's operating account was in & repested overdraft situation for
an exteaded period of time, Jd. & 864, Mareover, Bailey knowingly invaded his firm's cllent
eacrow funds to pay & personad debt. Jd. st 861-64, Tha Belley court relied on Jn y¢ Fighicls, 652

(" A241071 (Del. 1995), where the stiorney had knowingly missppropristed firm and clicot funds.
Id. st 1077. While suspension Is appeopriste in cases of knowing misappropristion of client
funds (), here no such misappeopcistion cxisty.

The Board has also comidercd ABA Standerd 4.12, cited in Bafley, which provides
“suspeosion is geocrally appropriate whea a lawyer kuows or should know that he is dealing
Improperty with client property and causes infury or potential infury to a client™ Even if
suspension would otberwise be appropeiate ucder that Standard, the Board belicves that the
mitigating factory disoussed above and the lack of sctual cHeat injury warrant » lesser sanction of
s public reprimand.

The Board rejects Respondent's request for Imposition of # private reprimend, Such &
sanction is not consisteat with priar precedent. In Benson, the Court impased & public reprimand
rmmmmmmmwwmmmwmmmm_
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Rutle 1.15, failed 1o timely file and pay vazious federal and state taxes and filed inscourste
Centificates of Complisace. Respondent argues that fhe Supreme Court and the Board have becw
uﬁlﬁnghkm&tpubﬁ:wpﬁmadmmnhmwﬁchdomhmmkmnmm
ﬂmmkm&mﬂympgaibkfammadhﬂm'sboohmdmm Here,
Respanders was directly responsible for his firm's books aod records. While no tax issues are
mm&km&uhdwmﬁ&ﬁowhwmmm&ﬁmmmw
which Respondent reliss. Respondent did ot promptly replace the fands that were stolen from
his cBent escrow account even though it appears that he had the ability to do so by, for example,
mﬁngwnﬁmmmnucmwmm&mcawuomupwhwmdu
collaten] for a loan.
In addition, the Board belleves that a pablic reprimand, and not a private sdmonition, will
( more spproprincly fartber the objectives of the disciplinery sysiem by protecting the public sad
the administration of justice, preserving confidencs in the legal profestion and detesring other
attorneys Gom similar misconduct

Daw:D,
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