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RIDGELY, Justice:



Before us are Defendant-Appellant Allison Lamontridan’s consolidated
direct and automatic appehfsom his Superior Court conviction of murder ireth
first degree and related offenses, which resulted sentence of death and 145
years in priso. Norman raises four arguments. First, he clainag the court
improperly allowed the expert psychiatric testimarfyDr. Stephen Mechanick to
be considered in the guilt and penalty phaseseofribl. Second, he contends that
a death sentence cannot be based on the singlesfatiggravating circumstance
that his conduct resulted in the death of two oremmersons,where one of the
deaths occurred outside of Delaware and beyondrisliction. Third, he argues
that even if an out-of-state death can be used stabksh an aggravating
circumstance, his lack of criminal responsibility that death under the law of that
state must be considered as a mitigating circurnstanFourth, he urges that
executing a person who lacked substantial cap&zigppreciate the criminality of
his conduct violates the Eighth Amendment of theté¢hStates Constitution and

Article I, Section 11 of the Delaware Constitution.

! Pursuant to 11Del. C. § 4209(g), this Court automatically reviews the &igr Court’s
recommendation and imposition of the death penaltgnsure it is supported by proof of a
statutory aggravator beyond a reasonable doubtyots arbitrary and capricious, and is
proportionate to the penalty in similar capitaless This automatic appeal does not affect the
defendant’s right to raise any error in the guiage of the trial. 1Del. C.8 4209(h).

2 Norman was convicted of ten separate charges:conrt of murder in the first degree, two
counts of attempted murder in the first degree; oaent of felony theft, three counts of
possession of a firearm during the commission &lany; and three counts of wearing body
armor during the commission of a felony.

% SeellDel. C.§ 4209(e)(1)k.



In this Opinion, we affirm the judgments of coniact by the Superior
Court. We conclude that Dr. Mechanick’s initiald@rview of Norman in Maryland
on behalf of Delaware prosecutors violated Norm&iigh Amendment right to
counsel on the Delaware charges, but that Dr. Mackia testimony was
nonetheless admissible under the independent samndeinevitable discovery
exceptions to the exclusionary rule. We also amhelthat the State may use
evidence of criminal conduct in another state ttaldsh the existence of a
statutory aggravating circumstance under the Delasi@tute.

However, we find merit to Norman’s third argumentiatherefore, remand
for a new penalty hearing. The sentencer in ata@lapase must consider, in
mitigation, any aspect of a defendant's characterecord and any mitigating
circumstance that the defendant proffers as a lbasis sentence less than death.
Lack of criminal responsibility under the law ofetlstate where an act occurs is a
mitigating circumstance. By relying upon the aggtang circumstance that
Norman caused the death of two persons, the probsecout in issue a second
homicide in Maryland. Norman presented evidencenitigation of his lack of
criminal responsibility for his conduct in MarylandNeither the jury nor the trial
judge decided Norman’s claim in mitigation under ridand law. This was
because the Superior Court determined—at the Staggjuest—that Norman’s

conduct in Maryland would be “screened” under Daeavlaw, notwithstanding



evidence of his lack of any criminal responsibilipder Maryland law. This
ruling—and the absence of any instruction to guilde jury on the issue of
Norman’s alleged lack of criminal responsibilityden Maryland law—requires a
new penalty hearing. Without guidance from thal fudge on Maryland law, the
jury could not properly determine the existence tbé alleged mitigating
circumstance that Norman was “not criminally respble” for the crimes he
committed in Maryland or weigh that circumstance iis determination of
sentence. Delaware law and the Eighth Amendmenth®& United States
Constitutionrequirethe jury and the judge to considery mitigating circumstance
that may be raised by the evideficeThe absence of an instruction on how to
determine the existence of the alleged mitigatimguestance jeopardized the
fairness and integrity of the penalty hearing irs ttase. Accordingly, we must
reverse the death sentence imposed and remandchéw @enalty hearing that will

include an instruction to the jury on the applieablaryland law.

* Seell Del. C.§ 4209(c)(4) (“In the instructions to the jury tBeurt shall include instructions
for [the jury] to consider any mitigating circumstas...which may be raised by the evidence.”);
see alsoLockett v. Ohip438 U.S. 586, 604-05 (1978) (plurality opiniofi)T{he Eighth and
Fourteenth Amendments require that the sentente] but the rarest kind of capital case, not
be precluded from considerings a mitigating factgrany aspect of a defendant’s character or
record and any of the circumstances of the offehaethe defendant proffers as a basis for a
sentence less than death.tf, Eddings v. Oklahomat55 U.S. 104, 110-12 (1982)dckett
adopted by majority of the Courtyyhite v. State395 A.2d 1082, 1088 (Del. 1978) (finding
Section 4029 satisfies the constitutional standmidsdown inLockettand its progeny).

® As a result, issues pertaining to our proportibpaéview and Norman’s claim that executing a
person who lacked substantial capacity to appredre criminality of his conduct violates the
United States and Delaware constitutions are niotiye for review.

4



|. Factsand Procedural History.

In a tragic shooting spree that unfolded acrosséif miles and two states on
April 7, 2005, Norman shot at numerous people whgdrious, killing two and
wounding several others, including one woman whoabe paralyzed. Norman
fatally wounded Jamell Weston and wounded Marcusn@a near a school bus
stop at the entrance to the Carvel Gardens aparitnenplex in Laurel, Delaware.
Afterward, Norman stole a parked car from the apart complex and drove to
Salisbury, Maryland. Along the way, Anthony Whattempted to ask Norman for
a ride home, but as White approached the vehiadenisn shot and wounded him.
When Norman reached Delmar, Maryland, he shotgatrlbage truck and crew, but
none of the workers sustained injuries. While cunhg to drive to Salisbury,
Norman shot at several people and vehicles, wogniliarsha Hankerson. When
he arrived at his friend Tobias Cannon’s home ilisBary, Norman took one of
his dogs and shot two others. He then shot anddkiDavondale Peters after
Peters gave him a ride. Norman also shot CarlaGneho was driving with her
daughter, leaving Green paralyzed. After shooft®ers and Green, Norman
chased after witnesses and went from house to hiouSalisbury, eventually
breaking into the home of Mary and Watson Duttam etlerly couple. He left
their home without harming them and was arrestedaat time later by Wicomico

County Sheriff's officers.



The defense presented evidence that Norman waggaatithe throes of a
psychotic episode driven by bizarre delusions thate the culmination of a
lifetime of exposure to abuse, violence, and crahioonduct. As related by
psychiatrists at trial, Norman experienced a comrwe of factors which
contributed to this mental state. On April 17, 20@is older brother, Shane
DeShields, and a friend killed a man in a botchiengpt to steal the drugs the
man was selling. Norman, who deeply admired Dd&hievas crushed by his
brother's imprisonment. He attended DeShields’gitah murder trial and
witnessed his conviction. At his brother’s pendlgaring, evidence was presented
that DeShields and Norman, when young childrenevwsaxually assaulted by a
babysitter, Ben Green. Norman, as a child, hady&gdiis mother not to leave
them with Green. He was furious at her for havegt the abuse quiet and for
denying him the support of family and friends. Hldisger toward his mother was
renewed by the cavalier attitude he felt she dygmlaabout the assaults at the
hearing. On October 8, 2004, DeShields was seetetuclife in prisorf.

On October 16, 2004, Norman was parked at a coameaistore in Delmar,
Maryland when two men approached his vehicle andneg fire. Norman
returned fire, but was shot in the abdomen and Kig.wounds required surgery to

his colon and he was hospitalized for several wedsrman was charged with a

® See State v. DeShield3el. Super., No. 0304012359A (Oct. 8, 20@4}d, 879 A.2d 591 (Del.
2005).



weapons offense in connection with the shooting faceéd a potential ten year
prison sentence in Maryland upon his release frrhbspital.

After his discharge from the hospital, Norman moweavith his mother in
Seaford. Although still in pain from the surgelng stopped taking his prescribed
medications; instead, he consumed marijuana anthsscs For the next few
months, Norman took two to four ecstasy tablets gar and regularly smoked
marijuana. He was terrified that his life was ander because he did not know the
identity of at least one of the men who shot himg &e suspected that his own
friends were involved.

In January 2005, Norman moved to Carvel Gardehsumel to live with his
girlfriend, Kisha DeShields, and her five childretdle was the father of one of
Kisha'’s children, five-year-old Donesha. On Jagudd, Ronshelle Harmon gave
birth to Norman’s son, Ny’Kael. Norman did notsithe birth certificate, but he
visited Harmon in the hospital and occasionallyited Ny’Kael in early Spring
2005, sometimes bringing Donesha along.

On April 6, knowing he faced up to ten years ith ¢gai the weapons charge,
Norman failed to appear for his scheduled Maryleodrt appearance. A warrant
was issued for his arrest. Norman spent a few shawuth his friend Devon
Cannon, during which time they smoked marijuana. al$0 took ecstasy. He then

discussed potentially killing his mother, even 4oy a gravesite in the wooded



area to which he and Devon had traveled. Norman began to fear Devon might
kill him, and told him so, but later apologized.

Later that night, Norman started to believe he $@ekcial powers of vision.
He thought he could see things in the dark andtthags turned white for him in
the darkness. He believed he was blessed withsghgsial gift. When Kisha
seemed to ignore or neglect him, Norman becameyapgmted a gun at her, and
told her not to “disrespect” him. He then danceduad the apartment,
announcing that he was the Messiah who ruled thédwo

After Norman calmed down, he watched an episodi@television show,
The X-Files He formed the belief that aliens or demons vistiag to get into the
children’s bedrooms to kidnap and rape them. Narmeant into their rooms and,
thinking his enhanced vision allowed him to see theatures outside in the
darkness, he yelled at them and chased them. ifigitkat this was a test to see if
he could protect his family, Norman “guarded” theldren that night by pinching
and pulling the little girls’ hair in the belief @h their screams would cause the
aliens or demons to retreat.

By the next morning, Norman appeared to Kisha tbdtéer, though he still
expressed concern for the children’s safety. Norfater explained that, based on
recent experiences, he also had formed the bbaktfilack people had been taken

over by the demonic forces he was fighting. Acoaydo Norman, even though



some of the people he shot at were white, he diehhem to be black, and
therefore evil, when he shot at them.

Norman’s delusions continued. After helping Kigiet the children ready
for school, Norman donned a bulletproof vest antheal with a gun, took
Donesha to the bus stop at about 8 a.m. On they; tihey encountered Jamell
Weston and Marcus Cannon, who were returning freopming off Weston'’s
nephew and Cannon’s girlfriend’s children. Belmyithat Weston and Cannon
were alien or demon creatures who were about taakidand molest Donesha,
Norman drew his gun and shot Weston at point blamnkje, once in the face and
once in the chest. Weston fell to the sidewalk died. Cannon fled and Norman
fired after him, hitting him in the arm. Normarethwalked back to the apartment,
with Donesha running ahead to tell her mother vilaalt occurred.

Apparently misunderstanding Donesha’s account, &idiought Norman
had only fired his gun into the air. She told horleave because the police would
probably be called. Norman left, taking his kegsll phone, holster, $1,681 in
cash, the 9mm pistol he had used to kill Weston stmabt Cannon, and three
magazines of ammunition. He was still wearing Beproof vest. Continuing to
believe that his battle against the “bad peoples wagoing, Norman proceeded

south on Route 13 to Salisbury, Maryland, shootingeveral people and vehicles



along the way. In his shooting spree he narrowlgsed numerous innocent
bystanders, but did seriously injure Anthony Wiaitel Marsha Hankerson.

After Norman arrived in Salisbury, he went to tharte of Tobias Cannon.
He took a pit bull that belonged to Cannon, butt $h® two other dogs, believing
that they were demons. When the dog ran intottleets an SUV stopped to avoid
hitting it. Norman took this as a sign that theveir of the SUV had come to aid
him in his war against the demons. He asked therrDavondale Peters, for a
ride and got in the vehicle with the dog. WhenePetfailed to follow all of
Norman’s rambling directions and started to drivews, Norman became
suspicious. Thinking Peters also was associatéu twe demons he believed he
was fighting, Norman jumped out of the SUV and aaound to the driver’s side.
He said: “No, you hold up motherfucker”; and theed his gun several times into
the SUV. Peters was mortally wounded, but was abldérive away. He drove
over a curb, a mailbox, and through a fence, wighvtehicle coming to rest against
a house. Peters died at the scene.

After shooting Peters, Norman approached a whitetkiat had stopped at
the same intersection. Carla Green was drivingvre with her daughter in the
car seat behind her. Norman threw open the dodrsard: “This is a carjacking,
bitch.” Fearing for her daughter, Green slammeddbor shut and stomped on the

accelerator. As she drove away, Norman shot asészral times, barely missing
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the child safety seat, but hitting Green three sirmaed rendering her a paraplegic.
Norman then turned on Natalie Reddick, who had egited both of the prior

shootings. Norman chased after her, but had ranob@mmunition. Reddick

retreated to her mother's house and refused tdNtetnan in. Norman then

proceeded from house to house, banging on doors. heéAdid so, he spotted
Sabrina Gilmore and her grandniece, who were dide @ reach the safety of
Gilmore’s parents’ house before Norman could dedcgron them.

Norman then broke into the home of an elderly ceupMary and Watson
Dutton. He told them that someone was after himd, lse needed a car to escape.
Mr. Dutton refused to give Norman a car. Normaentllemanded money from
Mrs. Dutton, who was crying. Norman pushed heth® floor with both hands.
He then threw some glass items from the table hatvss, but after Mr. Dutton hit
him with a broom, Norman left.

Deputies from the Wicomico County Sheriff's Offiegerived on the scene.
Norman saw the officers and hid behind parked cd&eddick came out of her
mother's house, shouted to the officers, and pdirde Norman. When the
deputies shouted: “Police! Stop!,” Norman fled. rivan was captured after a
short chase. When he was taken into custody, ffleeis noted that Norman was
wearing body armor and had in his possession a @amigun, a holster, three

magazines, $1,681 in cash, a cell phone, and keys.
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After Norman was placed in a police vehicle, heuséd out of the window
of the vehicle, yelled for help, and claimed he wWesMessiah. Several days after
Norman’s arrest, he was transferred from the Wicon@ounty Detention Center
to the Clifton T. Perkins Hospital (“Perkins”) ieskup, Maryland due to concern
that Norman was a danger to himself or otHetde was kept at Perkins, where he
was restrained and treated by psychiatrists witlpgaychotic medications. On
May 17, 2005, Norman was indicted in Maryland farrder and related offenses.
On June 27, 2005, Norman was also indicted in Dadavior murder in the first
degree and related offenses.

The Maryland Public Defender's Office representedran on the
Maryland charges. It hired Joanna Brandt, M.Dpss&chiatrist specializing in
forensic psychiatry, to perform a psychologicalleaion of Norman. Dr. Brandt
concluded that Norman suffered from a Psychotioofdiser, NOS (not otherwise
specified) at the time of the offenses, and theesftacked substantial capacity to
appreciate the criminality of his offenses on A@ril2005° The Maryland Circuit

Court ordered that a second evaluation of Normapdrrmed by Saadia Alizai-

" Norman’s unusual behavior continued even aftewhs placed in a jail cell. Additionally,
several days later, Norman attempted to put hisl ei@ the toilet, threw feces, wrapped his
head in sheets, and held his breath, asking teerpstaff to let him die.

8 See generallyJoANNA D. BRANDT, PSYCHIATRIC EVALUATION (Dec. 7, 2006) [hereinafter
BRANDT REPORT. Dr. Brandt testified that Norman “was grosdigridly psychotic on April
7th, 2005” and, while Norman “had used drugs ptiothe time of the offense, that by 8:00 in
the morning, he was no longer intoxicated with drigShe also explained that “as time went on
and it became four months, five months, it wasrdleat the drugs were no longer affecting him,
and the appropriate diagnosis was psychotic dist/@S, or a primary psychotic illness.”
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Cowan, M.D., the Director of the Forensic Psyclyiafellowship Program at
Perkins. Dr. Alizai-Cowan also concluded that &toeasonable degree of medical
certainty, at the time of the offense, due to legdRotic Disorder, NOS, Norman
lacked substantial capacity to appreciate the oaiity of his conduct and to
conform his conduct to the requirements of the1AwTlhe opinions of these two
experts supported a “not criminally responsiblefedse under Maryland lai.

In December 2005, after receiving Dr. Alizai-Cowameport, the State’s
Attorney for Wicomico County, Maryland contacte®aputy Attorney General in
Sussex County, Delaware to discuss having a theyClpatric examination of
Norman for the Maryland case. Together, the Maxyland Delaware prosecutors
decided to retain Stephen Mechanick, M.D., a facepsychiatrist, with each state
paying one-half of his fee. The Delaware Attorrm@gneral’s office initiated
contact with Dr. Mechanick and, along with the Mand prosecutors, retained
him to evaluate Norman under both Maryland and Wata law.

The Maryland prosecutors applied to the Marylandc@i Court for an

order permitting Dr. Mechanick to examine Normarhickh was granted. Dr.

®See generallySaapia ALizal-COWAN, PRETRIAL EvALUATION (Dec. 8, 2005) [hereinafter
ALizal-CowaN RePORT. In ruling out a substance-induced psychosis, Blizai-Cowan
explained at trial that Norman’s “symptoms lastesllwver 30 days|,]” and “[w]hatever might
have been the drug causing this effect, when yop 8tis, the symptoms should resolve. His
symptoms went on for months, not just a night areak.”

Y Mb. CobE ANN. CRIM. PROC. § 3-109. The statute provides that “A defendambiscriminally
responsible for criminal conduct if, at the time tbht conduct, the defendant, because of a
mental disorder or mental retardation, lacks suitistiacapacity to: (1) appreciate the criminality
of that conduct; or (2) conform that conduct to tbguirements of law.”
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Mechanick evaluated Norman on January 28, 2006isswkd lengthy reports on
March 17. He wrote two psychiatric evaluationse éor Maryland authorities and
one for Delaware authorities. The first sixty-typages and the psychiatric
diagnoses of the two reports were identical. I ldst two pages of each report
Dr. Mechanick tailored his opinion to the differicgminal responsibility laws in
Maryland and Delaware. He concluded that Normash mibt appreciate the
criminality of his conduct and was not able to @nf his conduct to the
requirements of the law, but opined that Normarcsoas were the result of
intoxication and substance-induced delirium.  Asresult, Dr. Mechanick
concluded that Norman did not meet Delaware’s m@eow standard for “not
guilty by reason of insanity” (“NGRI”) or “guilty it mentally ill” (“GBMI”),
because his mental state was caused by voluntaxidation*

The Maryland prosecutors dismissed all of the obsragainst Norman in
Maryland, including the murder of Peters, on A@il2006. That was done with
knowledge of the opinion of Dr. Alizai-Cowan thabhhan met the standard for
“not criminally responsible” under Maryland lawn his Findings after Penalty

Hearing the Delaware trial judge recognized that the Néarg charges were most

! See STEPHEN MECHANICK, PSYCHIATRIC EVALUATION OF ALLISON LAMONT NORMAN (Mar.

17, 2006) [hereinafter KEHANICK FIRST REPORT (“It is my opinion that Mr. Norman lacked
substantial capacity to appreciate the wrongfulmé$ss conduct related to his criminal charges
that occurred in Delaware. It is also my opinibattMr. Norman’s intoxication(s) and delirium
substantially disturbed his thinking, feeling, dmehavior. However, to the extent that this was
due to voluntary intoxication (e.g., with marijudndr. Norman would not meet Delaware’s
definition of Not Guilty by Reason of Insanity oufBy But Mentally I11.”)
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likely dropped because of Norman’s mental conditidime court noted: “The laws
governing accountability and culpability for onet®nduct while voluntarily
intoxicated and the interaction between intoxicat@and mental illness differ
between Maryland and Delaware. Apparently, fort treason, the Wicomico
County State’s Attorney dismissed the Maryland ghar and Norman was
returned to Delaware in April 2006%” After Norman’s extradition to Delaware,
the Public Defender was appointed to represent him.

Prior to his trial in Delaware, Norman’s Delawarefehse counsel filed a
notice of an insanity defense pursuant to Sup&aurt Criminal Rule 12.2. They
also moved to preclude the State’s use of Dr. Meick&s expert testimony,
arguing that the State had deliberately violatednim’s Sixth Amendment right
to counsel when it obtained the psychiatric evabmain Maryland. The Superior
Court found there was a Sixth Amendment violatibat concluded that it was
harmless error. Additionally, the court imposedestriction that Dr. Mechanick
could “only be used as a rebuttal witness assurtiiegDefendant pursues the

defense of not guilty by reason of insanity.”

12 State v. Norman2007 WL 3105759, at *2 (Del. Super. Ct. Sept. 2807) [hereinafter
Findings After Penalty Hearirjg

13 State v. NormarDel. Super., No. 0504005647, at 10 (Feb. 1, 2Q0&}er to counsel denying
defense motion to preclude use of Dr. Mechanic&&imony or evaluation for any purpose)
[hereinafterOrder re: Expert Testimoiy
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The State then moved for a second psychiatric enatmon of Norman by
Dr. Mechanick. The motion was granted and, on Md&rc2007, Dr. Mechanick
reevaluated Norman in the Special Housing Unithe Delaware Correctional
Center to address information elicited by Dr. Brarejarding prior instances of
psychotic episode$. Norman denied experiencing any psychotic symptprits
to using ecstasy in late February and early Mai@d52 claimed he had no odd
thoughts or experiences since August 2005, andloorated his prior statements
on drug use. Dr. Mechanick’s conclusion remainechanged.

The State notified the court and defense counsglithvould seek the death
penalty against Norman based on one statutory agigra—that Norman caused
the death of two or more persons: Weston in Delaveard Peters in Marylarid.
Prior to trial, Norman filed a motion to precludeetState from using an out-of-
state death as an aggravating factor, arguing, air, ghat Norman was not
criminally responsible for the death of Peters undaryland law. Following a
hearing on the defense motion, the State filed d@amorequesting that “all
references, conclusions and opinions as to thedatdnof insanity in Maryland

should be excluded.” In support of its motion, 8Btate asserted the following:

14 SeeSTEPHENMECHANICK, PSYCHIATRIC REEVALUATION OF ALLISON LAMONT NORMAN (Mar.
14, 2007) [hereinafter BCHANICK SECOND REPORT. Dr. Brandt's evaluation was issued nine
months after Dr. Mechanick’s first report. In anérview, Norman told Dr. Brandt that he had
experienced hallucinations or “signs” as early & As Norman’s prior medical history was
important to Dr. Mechanick’s diagnosis, the re-ea#ibn was meant to clarify the inconsistency.
> 11Del. C.§ 4209(e)(1)k.
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1. On or about December 8, 2005, Dr. Alizai-Cowan, M.D
completed a report in which he generated an opiofoflison
[sic] Lamont Norman’s mental state at the timeh&f Maryland
offenses under Maryland’s insanity law.

2.  On or about July 6, 2005, Dr. Joanna D. Brandt, M.D
completed a report in which she generated an apioidAlison
[sic] Lamont Norman’s mental state at the timeha&f Maryland
offenses under Maryland’s insanity law.

3. In the casesub judice the issues surrounding mental state and
[sic] will be controlled by Delaware’s insanity law

4. Pursuant to Delaware Criminal Rule of Evidence 40203
opinions, references and qualifications under Margls laws
are not relevant and should therefore be inadntessib

The court denied the defense motion to preclude anthe same order,
addressed the issues raised in the State’s matiomine, stating that:

If the Defendant is found guilty and the State settle death
penalty, then the jury may consider all of the é¢semhich occurred
that day including the acts occurring in Marylandssues of the
Defendant’s legal competency for his actions in W&ard will need to
be addressed but these decisions will be filtelneauigh the Delaware
standards. The State of Delaware shall not be déynMaryland’s
determination of criminal responsibility. Mr. Noam's conduct will
be judged by law of Delaware as to his criminapeesibility *°

At trial, Norman did not testify. Defense counaeknowledged in opening
statements that Norman had committed the acts amckeded in closing argument
that the State had proven the facts of the crimmgid a reasonable doubt.

Defense counsel sought a verdict of NGRI and offéine testimony of Dr. Brandt

16 State v. NormarDel. Super., No. 0504005647, at 2 (Dec. 28, 2QDéier to counsel denying
defense motion to preclude State from using secdedth in Maryland as aggravator)
[hereinafterOrder re: Out-of-State Death

17



and Dr. Alizai-Cowarl! After the defense raised the insanity defense,State

presented Dr. Mechanick’s evaluation and testimoamgbuttal. The jury rejected
the verdicts of NGRI and GBMI and found Norman tyuds charged. It did so
after the prosecution argued, and the trial cauwstructed, that, under Delaware
law, a defendant may not rely upon the defense@RN nor may a jury return a
verdict of GBMI, if a mental illness or psychiatdesorder was proximately caused

by the use of alcohol or illegal drugs.

" The court also instructed the jury on the verdfctguilty but mentally ill.”
'8 The court instructed the jury:

The fact, if it is a fact, that the criminal acteen committed while the
defendant was in a state of intoxication, or wammitted because of such
intoxication, is no defense to any criminal charnfethe intoxication was
voluntary.

Intoxication means the inability, resulting frometntroduction of substances
into the body, to exercise control over one’s migatzulties.

Voluntary intoxication means intoxication caused dubstances which the
actor knowingly introduces into his body, the temde of which to cause
intoxication he knows or should have known, unlessntroduces them pursuant
to medical advice or under such duress as woutitchi defense to a prosecution
for a criminal offense.

* * *

[The court then instructed the jury on mental Wiseand the verdicts of not

guilty by reason of insanity and guilty but mentall.]
* * *

Another statute that is pertinent, 11 Delaware C4@lE(c), states as follows:
It shall not be a defense under this section ifdlteged insanity or mental illness
was proximately caused by the voluntary ingestioihalation or injection of
intoxicating liquor, any drug or other mentally dehting substance, or any
combination thereof, unless such substance wasrjred for the defendant by a
licensed health care practitioner and was usedaordance with the directions of
the prescription.

There is another Delaware law, Title 11, SectioB, 4¢hich states as follows:
Evidence of voluntary intoxication shall not be askible for the purpose of
proving the existence of mental illness, mentakdebr psychiatric disorder as
those terms have been defined in 401 of this title.
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At the close of the guilt phase, counsel and thertcagain discussed
whether Norman’s criminal responsibility for Peterdeath should be determined
under Maryland law. The court reserved judgmeriil time start of the penalty
phase, at which time it reiterated its earlierrmglthat “[i]t is the State’s obligation
to prove its aggravating factor beyond a reasondbidt with the applicable law
of Delaware. Therefore, it will be screened thiotige applicable Delaware law.”
The State then introduced evidence that Normanechtlse death of Davondale
Peters in Maryland. In addition, the State offeesdlence that Norman engaged
in other uncharged criminal conduct in Marylancdmder to prove a non-statutory
aggravating circumstance. In response, the deferesented mitigation evidence,
including a stipulation on the psychiatrists’ drffeg opinions about Norman'’s lack

of criminal responsibility under the law of Marytn(the “Stipulation”)®

Several of these terms are defined by the Codehavk already defined
intoxication for you. That means the inabilitysu#ting from the introduction of
substances into the body, to exercise control omers mental faculties.

Voluntary intoxication has previously been definett. means intoxication
caused by substances which the actor knowinglydiires into his body, the
tendency of which to cause intoxication the actoows or should know unless
the actor introduces them pursuant to medical &dvi¢ou should also be aware
that addiction to an intoxicating substance dogsmake the consumption of that
substance involuntary.

With the above in mind, | shall paraphrase 11 Dal@xCode 401(c):

A defendant may not rely upon the defense of ndtygloly reason of insanity,
and the jury may not return a verdict of guilty,t bnentally ill, if the alleged
insanity, mental illness or psychiatric disordersvpgioximately caused by the use
of alcohol or any non-prescribed or illegal drugs.

19 The Stipulation provides, in its entirety:
The parties stipulate as follows:
Dr. Mechanick’s opinion is as follows:

19



Consistent with his prior ruling that the evidemweeuld be “screened through the
applicable Delaware law,” the trial judge provided instruction to the jury on
how to determine under Maryland law whether Normiacked criminal

responsibility for his conduct in that state.

Mr. Norman’s lack of appreciation of the crimingliof his actions due to
voluntary intoxication (i.e. with marijuana), woultbt meet the criteria for not
criminally responsible in Maryland.

The delirium that Mr. Norman experienced at theetiof the charges was
caused by his substance abuse. If the deliriucoisidered the product of a
voluntary intoxication, then Mr. Norman’s behaviatr the time of the conduct
charged would not meet the definition of not criadiy responsible in Maryland.

The Maryland Legal Code states the following:

Where temporary insanity results from present congion of intoxicants and
persists only so long as the individual is undeg threct influence of the
intoxicant, such insanity is not a defense, but r@htbe temporary insanity is a
settled condition of insanity, whether or not penera, which, although created
by the voluntary use of intoxicants, persists eaétar the direct influence of an
intoxicant has ceased, even after the chemicaltagem longer present in the
individual's bloodstream, and which is the resudltcontinued or persistent use,
rather than ingestion on a particular occasionh geamporary insanity is a valid
defense to a criminal act.

It is a matter for the court to determine whether Morman’s delirium at the
time of the current charges is allowed under teifgnition as an insanity defense.
It is clear that Mr. Norman had substances in lo®dstream at the time of the
conduct charged. Blood and urine samples later dag showed evidence of
marijuana, Ecstasy, and cocaine, albeit at religtilev levels. Mr. Norman’s
delirium continued into his hospitalization at ferkins Hospital, where his toxin
screen showed no evidence of substances.

The Maryland Legal Code also states the following:

If an accused is insane whether or not he is dyramder influence of
intoxicant, even though that insanity was causedvbiyntary drinking, such
insanity may excuse responsibility for a criminet. a

The use of the word “may” in this sentence doespmnovide guidance about
whether Mr. Norman’s psychiatric condition at thme of the conduct charge,
while under the influence of substances, meetsMheyland standard for not
criminally responsible.

In addition, the parties stipulate as follows:

In Dr. Alizai-Cowan’s opinion, Mr. Norman did me#te standard for not
criminally responsible under Maryland law.
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The jury found unanimously that the State had déstadal the statutory
aggravating circumstance that Norman’s course nflaot resulted in the death of
at least two persons whose death was the probairisequence of Norman’s
actions. The jury also found unanimously that #ggravating circumstances
outweighed the mitigating circumstances and reconaime a sentence of deéth.

After weighing the evidence, the trial judge comedrthat the State had
established the statutory aggravating circumstéiegend a reasonable doubt. He
also found the existence of twelve non-statutorgragating circumstances and

thirty-two mitigating circumstances. After balancing them, he agreed with the

20 Findings After Penalty Hearingupranote 12, at *2.

2l See idat *9-16. The non-statutory aggravating circumsés were: (1) the other conduct for
which Norman was found guilty in Counts 2 through; 12) evidence of other uncharged
misconduct that occurred in Maryland and DelawareApril 7, 2005; (3) victim impact as to
Jamell Weston; (4) Norman was on probation atithe of the offense; (5) Norman had pending
firearm charges in Maryland at the time of the $ie and was wanted for failing to appear in
connection with the case; (6) Norman used illicitigs; (7) in the past, Norman participated in
and/or successfully completed the Key/Crest pro@samind/or Boot Camp; (8) Norman'’s prior
criminal history, including any juvenile and adaltrests and any treatment, rehabilitation and
sentence he may have received in connection wehctimes, including but not limited to his
prison records, juvenile detention records andfabation records; (9) Norman’s inability to
comply with rules and regulations while in custo@Q) Norman was wearing body armor at the
time of the offenses; (11) Norman was prohibitemhrfrowning or possessing a firearm at the
time of the offense; (12) Norman was an admittedyafealer.Id. at *6-7.

The mitigating circumstances were: (1) Norman vaased in a negative home environment
of dependency, neglect, and emotional abandonrhahtwient undetected by State authorities;
(2) Norman had a grossly dysfunctional childhood aas deprived of positive family structure
and appropriate supervision; (3) Norman and hislfawere poor and lived for extended periods
in impoverished conditions; (4) Norman never hastable childhood home, moving numerous
times before age 18; (5) Norman was raised by atanbe-dependent mother who exposed him
as a very young child to drugs and criminal behayi¢6) Norman’s mother’s substance abuse
affected her ability to adequately parent him aral/jgle him with necessary nurturing; (7) as a
child, Norman was directly exposed to a significaninber of family members and friends who
were involved with illegal drugs; (8) Norman wassally abused by a male babysitter at age 4;
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jury that the aggravating circumstances outweigthedmitigating circumstances
and imposed a death sentence which was stayedngetite outcome of this
appeaf? To date, neither a jury nor a judge has decidkdtier Norman lacked
criminal responsibility under Maryland law for tlireters homicide or any other
uncharged misconduct that occurred in Maryland qmilA7, 2005. Thus, this
central mitigating circumstance relied upon by Namremains decided only by

the Maryland prosecutors who dismissed the chargémt state.

(9) Norman’s need for treatment for sexual abusetwerecognized and untreated; (10)
throughout his childhood, Norman was exposed tatneg) comments by his mother and others
about his father and his father’s family that atiéeichis emotional and moral development; (11)
Norman moved frequently as a teenager after hislfawas evicted when their trailer was
condemned; (12) Norman lacked a stable and loatigef-figure to provide for him financially
or emotionally; (13) Norman had no appropriate nrale models during crucial developmental
stages of his life; (14) due to the lack of appiater male role models, Norman was influenced
by his mother’s boyfriends and others, who wereroftegative influences; (15) Norman earned
his GED while in the Ferris School; (16) due to éinmal neglect as a child, Norman sought out
love and acceptance from women, including formelfrgginds’ mothers, often calling them
“mom”; (17) when charged with crimes in the pastyidan has pled guilty or delinquent instead
of taking those cases to trial; (18) Norman way@ars old at the time of the crimes; (19) since
Norman was shot in October 2004, his father hasbéshed a loving relationship with him; (20)
Norman was genuinely in pain and suffered from dusmshot wounds from October 2004
through April 2005; (21) Norman encountered BengBrevho had sexually abused Norman and
his brother as children, just before April 7, 20(&2) at the time of the crimes, Norman was in
the throes of a psychotic episode; (23) Normant®as, behavior, and statements leading up to
the crimes, were cries for help that something wemng; (24) at the time Norman shot Jamell
Weston, he lacked the substantial capacity to apgieethe wrongfulness of his conduct; (25)
Norman has expressed remorse for his actions; N\@8nan has positive relations with non-
family members and there are many people who lave (27) Norman not only loves his own
biological children, but has relationships with H@mer girlfriends’ children and others’
children and genuinely loves them; (28) Norman tped a loving relationship with Donesha
Sturgis when he learned that he was her fathery KB¥man has the ability and desire to
continue to support and parent his children fromqgor to the best of his ability; (30) executing
Norman will cause emotional pain and suffering t® family, children, and friends; (31) the
testimony of Drs. Alizai-Cowan and Mechanick (p&pwlation) as to his culpability as to the
Maryland charges; (32) a life sentence, if imposed,never allow Norman to return to society.
He will remain in prison without parole or any otleduction of sentencdd. at *7-8.

2 See idat *16.
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Il. The Sxth Amendment Violation.

Norman first contends that the trial court comnaitteversible error when it
refused to exclude Dr. Mechanick’s psychiatric aaibn and testimony from the
guilt and penalty phases of the trial. Specificdlorman claims that evidence of
Dr. Mechanick’s opinion must be excluded becausethef State’s deliberate
violation of Norman’s Sixth Amendment right to caahon the Delaware charges.
We review a claim alleging the denial of a conéititeal rightde nove™

A. Dr. Mechanick’s psychiatric examination in Maagd.

The Sixth Amendment, applied to the States throtigh Fourteenth
Amendment, provides that “[ijn all criminal proséioms, the accused shall ...
have the Assistance of Counsel for his defeA$eThe accused’s right to counsel
attaches when the adversarial judicial proceedargscommenced and continues
throughout all “critical stages” of the proceedifigsncluding the deliberate
elicitation by law enforcement officers (and thagents) of statements pertaining
to the chargé® Therefore, the examination of an accused by ahiarist

arranged by the State is considered a “criticayestavhich implicates the Sixth

23 See Harris v. Staj®56 A.2d 1273, 1275 (Del. 200&)arrigan v. State945 A.2d 1073, 1075
(Del. 2008);Bentley v. State930 A.2d 866, 871 (Del. 2007).

*4U.S.ConsT. amend. VI:see Johnson v. Zerh<804 U.S. 458, 463 (1938) (6th Amendment
right to counsel in criminal proceedings appliedaderal courts)Gideon v. Wainwright372
U.S. 335, 342 (1963) (6th Amendment right to colmseriminal proceedings applies to states
through 14th Amendment).

% Fellers v. U.S.540 U.S. 519, 523 (2004Y.S. v. Wade388 U.S. 218, 224 (19674ccord
Brown 947 A.2d 1062, 1068 (Del. 200Alston v. State554 A.3d 304, 308 (Del. 1989).

6 Kansas v. Ventrisl29 S. Ct. 1841, 1845 (2009)assiah v. U.S377 U.S. 201, 205 (1964).
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Amendment’ Although there is no constitutional right to has@unsel present
during such an examination, counsel must be givkmrzce notice of its nature
and scope, as well as an opportunity to consult thi¢ accusetf.

At the time the State sent Dr. Mechanick to exanNieeman, Norman had
been indicted in Delaware. Consequently, the jabtproceedings against Norman
in Delaware had commenced and Norman’s right tonseu had attached.
Although Norman had not yet been appointed coungelagree with the Superior
Court’s conclusion that “the State should havetpatCourt on notice of its desire
to participate in the evaluation [of Norman] withailand.” Because it did not do
so, the court properly found “that the State didlate [Norman’s] Sixth
Amendment right to counsel [when it] jJumped the guits participation with the
129

Maryland prosecutor in obtaining [Dr. Mechanick'sport.

B. Dr. Mechanick’s evaluation and testimony werenessible under exceptions
to the exclusionary rule.

Once the right to counsel has attached with resigeat particular charge,
law enforcement officials may not use as evidendaa incriminating statements
“deliberately elicited” from the accused withoutethpresence or waiver of

counsef’ Any statements obtained in violation of the aeds right to counsel

2" Estelle v. Smit451 U.S. 454, 469-72 (1981).

8 See Buchanan v. Kentucld83 U.S. 402, 424-25 (1988stelle 451 U.S. at 470-7Xccord
Powell v. Texas492 U.S. 680, 685 (198Fatterwhite v. Texagd86 U.S. 249, 254 (1988).

29 Order re: Expert Testimongupranote 13, at 7see alsdEL. SUPER CT. CRIM. R. 12.2(c).

%0 See Fellers540 U.S. at 524-2Brewer v. Williams430 U.S. 387, 399 (1977).
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are inadmissible as evidence in the prosecuticase-in-chief'! The purpose of
this exclusionary rule is to preserve society’snast in deterring police from
violations of constitutional and statutory proteo&>* The rule, however, is not a
blanket prohibition on admissibility: statementdasbed in violation of the Sixth
Amendment are nonetheless admissible if certairgtians apply”

Two closely-related exceptions to the exclusioname flow from the
premise that, although the government ought nditdgrom its own misconduct, it
also should not be made worse off than it wouldehaeen had the misconduct not
occurred®®  First, where the challenged evidence has an emlignt source,
exclusion would put the police in a worse positiban they would have been
absent any error or violation. Thus, under thelémendent source doctrine,” even
if police engage in illegal investigatory activigyidence will be admissible if it is
discovered through a source independent of thgailiy.>*> Second, exclusion of

evidence that would inevitably have been discovenedild similarly put the

31 Seee.g, Michigan v. Harvey494 U.S. 344, 348-49 (1990) (excluding statenodmained in
violation of 6" Amendment right to counseljassiah 377 U.S. at 206-07 (same).

32 See Nix v. Williamst67 U.S. 431, 442-43 (1984).

¥ See Ventris129 S. Ct. at 1845 (explaining that evidence iobthin violation of the Sixth
Amendment is noper seinadmissible, but, like evidence obtained in Miola of the Fourth
Amendment, should be subjected to “an exclusionalg/balancing test”).

3 Murray v. U.S, 487 U.S. 533, 537, 539 (1988ke also Nix467 U.S. at 443.

% Silverthorne Lumber Co. v. U, 251 U.S. 385, 392 (1920yjurray, 487 U.S. at 537accord
U.S. v. Burton288 F.3d 91, 100-01 (3d Cir. 2002) (applying ipeledent source doctrine and
declining to suppress evidence from the searchetrunk of a vehicle because, even assuming
defendant’s arrest was unlawful, police had a lawfdependent source under the automobile
exception because they had probable cause to cmttie vehicle was involved in an illegality).
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government in a worse position, because the palioald have obtained that
evidence even if no misconduct had occurred. Thumler the “inevitable

discovery doctrine,” a court may admit illegallytaimed evidence if the evidence
would inevitably have been discovered through irelent, lawful meart.

The United States Supreme Court adopted the indepérsource doctrine
in Silverthorne Lumber Co. v. United Statésin that case, the Court held that
knowledge garnered from copies of illegally seideduments could not be used to
frame an indictment or secure a subpoena for thgnats®® The Court added,
however, that facts “thus obtained [do not] becaaered and inaccessible. If
knowledge of them is gained from an independentcgothey may be proved like

any others ...*

More recently, the Court applied the doctrineMuirray v.
United State&’ In that case, the police unlawfully entered aelause without a
warrant and observed numerous burlap-wrapped Hates found to contain
marijuana. They left without disturbing the balégpt the warehouse under

surveillance, and did not reenter until they hakarch warrarft: The police did

not disclose the prior entry or rely on any obseovs made during the illegal

% Nix, 467 U.S. at 444accordU.S. v. Vazquez De Reyd49 F.3d 192, 194-96 (3d Cir. 1998)
(applying the inevitable discovery doctrine, buppressing the defendant’'s statement because
the government failed to carry its burden of pribadt the government agents, following routine
procedures, would inevitably have uncovered thdenae).

37251 U.S. 385, 392 (1920).

¥ See idat 391.

¥91d. at 392.

40487 U.S. 533, 535 (1988).

1 See id.
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entry in their warrant applicatiofi. The Court allowed admission of the evidence
because the evidence had been obtained indepandéttik initial illegality®

The United States Supreme Court adopted anothepgzn, the inevitable
discovery doctrine, imNix v. Williams* In that case, the defendant was arrested
for the kidnapping and murder of a ten-year-oldhi/transporting the defendant,
a police officer violated the defendant’'s right counsel by interrogating him,
thereby discovering the location of the body. Bwtttime, the police had
independently begun an exhaustive search that €gubsat testimony revealed)
would have discovered the body within hours of deéendant’s disclosure of the
location?® Thus, the Court held that the improperly acquirddrmation could be
admitted because the body would have inevitablynbgiscovered during the
course of the lawful search already underifay.

1. Dr. Mechanick’s opinion as to Maryland law was adsible under
the Independent Source Doctrine.

Although the Superior Court analyzed the admiggybdf Dr. Mechanick’s
evaluation using a harmless error standard, thet'sdinding comports with an

analysis under the independent source and inegitdiskcovery exceptions to the

*2 See idat 536.

*3See idat 537;see also Segura v. U,268 U.S. 796, 814 (1984) (evidence admissiblabse
search warrant was issued solely on basis of irdion known before previous illegal entry and
items not seen by officers during prior illegal red.

467 U.S. 431, 446-47 (1984).

*°1d. at 434-36, 439.

®1d. at 448-50.
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exclusionary rule. Dr. Mechanick examined Normam danuary 28, 2006,
pursuant to an order from the Maryland Circuit Gpand issued two psychiatric
evaluations, one for Maryland authorities and omeDelaware authorities. Dr.
Mechanick’s opinion as to whether Norman satistieel Maryland definition of

“not criminally responsible” did not violate NormanSixth Amendment right to

counsel. Norman’s Maryland defense counsel wasngadvance notice of Dr.
Mechanick’s examination and had an opportunity tmstlt with Norman

regarding it. Thus, Dr. Mechanick’s opinion regagdwhether Norman was “not
criminally responsible” under Maryland law was digered through a source
independent of the illegality and was admissibldig Delaware trial pursuant to
the Independent Source Doctrine.

Moreover, the Maryland evaluation was neither aberftial nor privileged,
and its use was not limited to the proceedings aryland?’ Each expert that
examined Norman in Maryland likewise became a fda@kaxpert witness in the
Delaware case. Even if Delaware prosecutors hdadbaeen involved in Dr.
Mechanick’s evaluation, they could have later adkied to apply Delaware law to

the information he gathered in his evaluation.

*" DEL. R. EvID. 503(3)(“There is no privilege under this rule for a conmiuation relevant to an
issue of the physical, mental, or emotional conditdf the patient in any proceeding in which
the patient relies upon the condition as an eleroktite patient’s claim or defense....”).
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2. Dr. Mechanick’'s opinion was admissible under theevitable
Discovery and the Independent Source Doctrines.

Dr. Mechanick’s opinion as to whether Norman sedtfthe Delaware
definition of NGRI or GBMI was also admissible undke Inevitable Discovery
Doctrine. To the extent Dr. Mechanick based higiop on his review of the
history given by Norman to his own psychiatric expeand his interviews with
Norman in Delaware, Norman'’s statements would taéNy have been discovered
during the course of a lawful investigation. Besmthe defense placed Norman’s
sanity in issue, the outcome in this case wouldehbgen no different even if
Norman had the benefit of Delaware counsel at DeclMnick’s evaluation in
Maryland. A mental health defense was the onlysorable defense strategy
available in either Maryland or Delaware, given theerwhelming evidence
against Norman. Consequently, Delaware counselldvbkely have advised
Norman to participate in the Maryland court-ordeegdluation by Dr. Mechanick,
or else risk sabotaging his Maryland defense. #asg counsel followed this
course, nothing in the Delaware case would be reiffe

At oral argument before this Court, defense counsgtd that Norman had
the right to make the strategic, if foolhardy, ad®ito refuse to submit to the
evaluation or refrain from answering certain questi But, even if counsel gave
such guidance, it would not have changed the owtcomNorman’s Delaware

trial. Assuming counsel could have threaded tleeadythe needle and achieved an
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evaluation admissible in Maryland without any imf@tion regarding Norman’s
drug use, that finesse would have been short-livé¢ader Superior Court Criminal
Rule 12.2, in order to assert the mental illnederts® in Delaware, a defendant
mustsubmit to an evaluation of the State’s chosen #peThus, even if Norman
had evaded questions regarding drug use duriniylémgland evaluation, he would
have been required either to answer them in Delavaarelse abandon his mental
health defense completely, making Dr. Mechanick/al@ation irrelevant. Under
either scenario, the end result of the Delawar@ tuould be the same guilty
verdict”

Furthermore, Dr. Mechanick could have based higrgpinion upon other
admissible evidence, specifically, the same hist@athered in the evaluations of
Dr. Brandt and/or Dr. Alizai-Cowatl. The Maryland court-ordered evaluations of
Norman by Drs. Brandt and Alizai-Cowan were not foential, privileged, or

limited in use to the Maryland proceedingsBoth Maryland doctors presented

8 QUPER CT. CRIM. R.12.2(c).

9 0n one hand, if Norman delayed the evaluation hyMechanick, the State would have hired
him later and, in the hypothetical trial, the jumould have been presented with the same
evidence as in the actual trial, from which it teat a general verdict of guilty. If Norman had
refused the evaluation by the State’s expert, heldvbave been prevented from pleading NGRI
or GBMI and the jury’s only options would have beegeneral verdict of guilty or not guilty.

0 SeeDEL. R.EviD. 703 (“The facts or data in the particular caseruphich an expert bases an
opinion or inference may be those perceived by aderknown to him at or before the hearing”).
The reports submitted in this matter indicate foagénsic psychiatrists rely on data recorded by
other evaluators. Dr. Brandt, for example, analytiee reports of Drs. Alizai-Cowan and
Mechanick. Also, all three evaluators relied oa tbport of Dr. Donohue at the Perkins facility.
*1 SeeDEL. R. EvID. 503(3).
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their evaluation and testimony in the Delaware aas&ehalf of Norman, and Dr.
Mechanick testified in rebuttal. There is subs@rgimilarity in the information
found in each report, including the evidence regardorman’s drug use, medical
history, and symptoms of psycho3is.Norman’s answers to drug-use questions
are consistent among all three doctSrsThus, based on the information lawfully
obtained by the Maryland experts, Dr. Mechanick hadndependent evidentiary
basis to evaluate whether Norman met Delaware’sitieh of “not guilty by

reason of insanity” or “guilty but mentally ill.” Finally, Dr. Mechanick’s

2 Dr. Mechanick based his conclusion that Normarfesed from a drug-induced delirium
primarily on Norman’s medical history and drug u$#eCHANICK FIRST REPORT, supranote 11,

at 62-64. Based, in part upon Dr. Donohue’s evaloawhile Norman was at Perkins, Dr.
Mechanick noted that Norman had no prior historypsychotic episodesld. at 35-39, 57-60.
Dr. Alizai-Cowan included the same data in her rgp&Lizal -COWAN REPORT, supranote 9, at
21, 24-26, as did Dr. BrandtRBNDT REPORT, supranote 8, at 19-21. Dr. Mechanick also noted
that Norman had a history of drug abuse and repuodisated that Norman consumed cocaine,
ecstasy and marijuana prior to his arresieCMANICK FIRST REPORT, supranote 11, at 5, 40-42.
Dr. Alizai-Cowan included the same data in her rgp&Lizal -COWAN REPORT, supranote 9, at

2, 18-19, as did Dr. BrandtRBNDT REPORT, supranote 8, at 35-36, 39.

Further, Dr. Mechanick considered Dr. Alizai-Cowem@valuation, but determined that the
facts on which both reports were based were magppastive of his conclusion. BCHANICK
FIRST REPORT, supranote 11, at 26-31, 60. When asked to review DanBt's findings, he
found that her reports “underscore my previous iops about the unreliability of Mr. Norman’s
statements, particularly regarding his past drugyarsd his substance use up to the time of the
charges.... It remains my opinion that ... [Mr. Normgnvoluntary use of substance was the
proximate cause of his psychiatric condition at time of the conduct charged.” T°HEN
MECHANICK, SUPPLEMENTAL REPORTRE: ALLISON LAMONT NORMAN, 2-4, 7-9 (Jan. 26, 2007).

Finally, in order to address the contrary inforroatielicited by Dr. Brandt regarding
Norman’s prior instances of psychotic episodes, Dechanick reevaluated Norman. At that
time, Norman denied having had any psychotic symptprior to using ecstasy and claimed he
had experienced no odd thoughts or experienceg gingust 2005. He also corroborated his
prior statements on drug use. Therefore, Dr. Meichk& conclusion remained unchanged.
MECHANICK SECONDREPORT, supranote 14, at 1-5.

33 Compare MECHANICK FIRST REPORT, supra note 11, at 49with ALizAal-COWAN REPORT,
supranote 9, at 18-19, 28-3and BRANDT REPORT, supranote 8, at 35-36.
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subsequent examinations of Norman performed in V2@ did not violate the
Sixth Amendment; thus, he could render an identogahion based upon other
admissible evidence. Accordingly, the Superior €atorrectly admitted Dr.

Mechanick’s opinion notwithstanding the Sixth Amereht violation’

I11. The Application of 11 Del. C. § 4209(e)(1)k.

Norman next contends that the aggravating facted us elevate his life
sentence to a sentence of death was improperlyedptd his conduct. The sole
statutory aggravator pursued by the State in @& evas: “The defendant’s course
of conduct resulted in the deaths of 2 or more gerswhere the deaths are a
probable consequence of the defendant's condtict’Norman argues that
Delaware lacked jurisdiction to impose a death essre based on a Maryland
homicide. Next, he argues that the “course of ootidstatutory aggravator is
vague and overbroad as applied to him. He alsaearthat the State is collaterally
estopped from punishing him for a death that Margladid not consider
punishable. We review questions of law, includitig interpretation of the

statutory aggravating factorde novo’®

> Dr. Mechanick’s testimony, having been properlynéted during the guilt phase, could also
be considered by the jury during the penalty phadbe trial. Deputy v. State500 A.2d 581,
600 (Del. 1985)Flamer v. State490 A.2d 104, 125 (Del. 1983).

°°11Del. C.§ 4209(e)(1)k.

% See Gattis v. Stat®55 A.2d 1276, 1280-81 (Del. 2008urrell v. State 953 A.2d 957, 960
(Del. 2008):Williams v. State818 A.2d 906, 909 (Del. 2002).
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A. Unadjudicated criminal conduct in other statesyrbe used to establish the
“course of conduct” statutory aggravator.

Norman asserts that under D&l. C.8 204(a)(1), Delaware may punish only
where “[e]ither the conduct or the result whiclars element of the offense occurs
within Delaware....”” He argues that because Peters’s death neitharreddn
nor was caused by conduct in Delaware, by usinghbimicide to elevate his life
sentence for the murder of Weston to a sentenckeath, the State is punishing
him for conduct it lacks jurisdiction to adjudicate

Delaware has historically admitted evidence of orah conduct in other
states for purposes of criminal sentencing procegdi For example, iBtewart v.
State®® the defendant was sentenced as a repeat offefidebaing convicted of
driving under the influence (“DUI") in Delaware lmaee of his prior DUI
conviction in Florida. On appeal, we noted that fentencing statute expressly
allowed convictions or findings of guilt from “arsilar statute of any state or local
jurisdiction” within five years to constitute a pri offense, enabling [the
defendant] to be correctly sentenced as a repésidsr® Similarly, Delaware’s
habitual offender statute expressly permits thesictmation of a conviction from

another state in tallying felonies for purposeseiitencing:

°"11Del. C.§ 204(a)(1).
8930 A.2d 923, 925 (Del. 2007).
*91d. at 926; 21Del. C.8§§ 4177B(e)(1)a., (2)a.
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Any person who has been 2 times convicted of anfetor an attempt

to commit a felony hereinafter specifically namadder the laws of

this State, and/or any other state, United Statesny territory of the

United Statesand who shall thereafter be convicted of a sulsei

felony hereinafter specifically named, or an attemgpcommit such

specific felony, is declared to be an habitual arat) and the court in

which such third or subsequent conviction is had, imposing

sentence, shall impose a life sentence upon theopeso convicted

unless the subsequent felony conviction requireslows and results

in the imposition of capital punishmefit.

Another example directly relating to the death gnstatute is Delaware’s
“prior felony” statutory aggravator, which allows @nvicted murderer to be
sentenced to death if the defendant “was previotshyicted of another murder or
manslaughter or of a felony involving the use aof tloreat of, force or violence
upon another persofi” In Red Dog v. Staf¥ the defendant had previously been
convicted of robbery in Montana in 1973, and twards of murder in the second
degree in California in 1978. We found that thess-of-state convictions—
which were evidenced by testimony of eyewitnesses iavestigating officers,

certified copies of court records, and admissionhgydefendant—were sufficient

to establish the statutory aggravating circumstdmy®nd a reasonable dodbt.

%011 Del. C.§ 4214(b) (emphasis added). Use of convictionsifather states are limited to
those crimes that “would support a conviction foe @f the felonies enumerated” in Delaware’s
statute.Fletcher v. State409 A.2d 1254, 1255 (Del. 1979).

®111Del. C.§ 4209(e)(1)i.

®2Red Dog v. Stafé16 A.2d 298, 303 (Del. 1992).

%%d. at 307.
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Many other jurisdictions have statutory aggravatinat are substantially
similar to Delaware’s “prior felony” aggravat®t. Like Delaware, they have
allowed the use of prior convictions in other state support their own state’s use
of that aggravator in sentencing. Some state® ghussuant to express language in
the statute itseff One such state is lllinois, where a defendanbimes eligible
for the death penalty if “the defendant has beemvicted of murdering two or
more individuals under [lllinois law] ounder any law of the United States or of
any state which is substantially similar [ilinois law] regardless of whether the
deaths occurred as the result of the same act sewdral related or unrelated
acts..”® Other states, including Delaware, do so withoghsexpress language in

the statut&’ For example, the Supreme Court of Nevada uphedd death

% SeeJeffrey L. Kirchmeier,Aggravating and Mitigating Factors: The Paradox ®bday’s
Arbitrary and Mandatory Capital Punishment Sche®eMv. & MARY BiLL RTs. J. 345, 417
n.374 (1998).

® Seeid. reciting the statutes of numerous states, incluttiose which expressly identify prior
convictions in other state€.g. ARiZ. REV. STAT. ANN. 8§ 13-703(F)(1)“The defendanhas been
convicted of another offense in the United Statesahich under Arizona law a sentence of life
imprisonment or death was imposable.”pLO. ReEv. STAT. § 16-11-802(5)(b) (“The defendant
was previously convicted in this state of a claser12 felony involving violence... or was
previously convicted by another state of the UnB¢akes of an offense which would constitute a
class 1 or 2 felony involving violence....”); 7201 Comp. STAT. 5/9-1(b)(3) (“The defendant
has been convicted of murdering two or more indigld under [lllinois law] or under any law of
the United States or of any state which is substintsimilar to [lllinois law] regardless of
whether the deaths occurred as the result of thee sact or of several related or unrelated
acts....”); RA. Cons. STAT. § 9711(d)(12) (“The defendant has been convictedrastintary
manslaughter ... or a substantially equivalent crimany other jurisdiction....”).

%6720 LL. Comp. STAT. 5/9-1(b)(3) (emphasis addedgesalso People v. Johnso895 N.E.2d
435, 442 (lll. 1998) (“[A]fter committing a murdethe commission of additional murders in
lllinois or another jurisdiction would make [a detant] eligible for the death penalty.”).

%7 See Kirchmeiersupranote 63, at 417 n.374 reciting the statutes of momstates, including
those which do not expressly identify prior conwains in other stateskE.g. ALA. CODE § 13A-5-
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sentence for a defendant convicted of first-degneeder based on a sixteen-year-
old conviction for manslaughter in l1o#&.The conviction was used as evidence to
support the use of the “prior felony” statutory emyator®®

Other states have even allowed a guilty plea frowtleer state proceeding
(as opposed to a jury conviction) to be admittedthe sentencing phase of a
criminal trial. The Supreme Court of Mississippheld the death sentence for a
defendant who was convicted of capital murder, whée jury based the “prior
felony” statutory aggravator (among other statut@ggravators) upon the
defendant’s guilty plea to a murder in Tennessagehhd occurred just hours after
the murder for which the defendant was char§edlthough the Mississippi court
found that the defendant’s claim that the jury waproperly instructed was
procedurally barred, it agreed that the statutangtiage permitted the use of an
out-of-state guilty plea to a felony involving thee or threat of violence satisfied

the statutory aggravatér. Similarly, the Supreme Court of Washington upttakl

49(2)(“The defendant was previously convicted of anottegital offense or a felony involving
the use of threat or violence to the person.”);. STAT. 8 2C:11-3(4)(a) (“The defendant has
been convicted, at any time, or another murderTgNN. CoDE § 39-13-204(i)(2) (“The
defendant was previously convicted of one (1) orarfelonies, other than the present charge,
whose statutory elements involve the use of videndhe person.”).

®8 Hogan v. State732 P.2d 422. 423-24 (Nev. 1987) (per curiam).

%91d. Nevada’s “prior felony” aggravating statute goms: “The murder was committed by a
person who, at any time before a penalty hearirgpimslucted for the murder ... is or has been
convicted of: (a) another murder ... or (b) a felamyolving the use or threat of violence to the
person of another....” B/. REv. STAT. § 200.033(2).

O Doss v. State709 So.2d 369, 373 n.1, 401 (Miss. 1996).

H1d. at 392-93.
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death sentence for a defendant who was convictédmicounts of murdef. It
affirmed the trial court’s decision to admit evidenof the defendant’s guilty plea
to an assault charge in Montana as an aggravatinsideration (not a statutory
aggravator). The Washington court reasoned thatitsecase law prohibiting the
evidence of alleged criminal behavior other thamwvettions, the defendant’s
guilty plea was “sufficiently reliable to warrardraission.”

Finally, other jurisdictions have used evidenceuofdjudicated criminal
conduct in states outside of their own to suppihtee aggravation in general or
specific statutory aggravators. For example, Galifh has allowed unadjudicated
criminal conduct to be presented in the sentengingse of a criminal trial to
support aggravation (and not a specific statutggravator). The Supreme Court
of California allowed evidence of six murders ine@on and two murders in
Michigan to be admitted in the sentencing of a crahdefendant who had been
convicted of sixteen murders, representing victfrosn over the course of more

than a ten year span, in one tffal.The Supreme Court of Louisiana has also

allowed evidence of unadjudicated criminal condhet is relevant and reliabfe.

2 State v. Pirtle904 P.2d 245 (Wash. 1995).

31d. at 268.

"“people v. Kraft5 P.3d 68, 100-02 (Cal. 2000).

> State v. Comeay99 So.2d 16, 19-23 (La. 1998ge alsdState v. Bourques22 So.2d 198
(La. 1993)overruled on other grounds by Comea629 So.2d 16.
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For example, inState v. ComeayX the court allowed evidence of an
unadjudicated rape and murder in Arkansas to stipymuisiana’s “prior felony”
statutory aggravator for the rape and two murdeargds for which he was
prosecuted in Louisiarfa.

Unadjudicated criminal conduct has also been usedipport the use of the
“course of conduct / multiple-killing” statutory ggavator. In two Texas cases, the
Texas Court of Criminal Appeals affirmed the useesfdence of a murder in
Kansas to show that the defendants had engagedcwuise of conduct that
elevated a murder in Texas to a capital offéfiséddressing the challenge to the
use of a murder outside of Texas to elevate a eldangurder to capital murder in
Texas, the court held: “this state has the authaotprosecute the offense even
though some of the elements of the aggravatingieéf¢.e., the murder of another

person in the same course of conf{iciccurred outside the state’s boundarf@s.”

"% State v. Comeay$99 So.2d 16, 19, 23-24 (La. 1997). The cowstulised the need to ensure
that the presentation of unadjudicated conduct dwes“inject an arbitrary factor” into the
sentencing proceeding, but did not comment ondbethat the unadjudicated crimes in this case
were outside the statéd. at 19-23.

""The jury, however, also found four other statutaggravators on which to base the death
sentence.ld. at 19 (“that the offense was committed during tegptration ... of an aggravated
burglary; that the defendant knowingly createds& df death or great bodily harm to more than
one person; that the offense was committed in greaslly heinous, atrocious, or cruel
manner.... That the offense was committed duringotirpetration ... of an aggravated rape.”).

8 Galloway v. State2003 WL 1712559 (Tex. Crim. App. Jan. 29, 20@)yless v. Stat2003
WL 21006915 (Tex. App. May 6, 2003).

" Texas’s course of conduct statutory aggravatoviges that a murder will be prosecuted as
capital murder if “the person murders more than peeson . . . during different criminal
transactions but the murders are committed purdoatite same scheme or course of conduct.”
TEX. PENAL CODE 8§ 19.03(a)(7)(B).
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The court also found no geographical or time resbms in the statutory
aggravator itself that would have precluded it fresing the Kansas murd®r.

An Ohio case provides yet another example. Triaeedefendant admitted
to killing five people in four states within two es. After pleading guilty and
being convicted of one of the murders in Alaskawas prosecuted for another
murder in Ohid? A statutory aggravator that the prosecution detia in seeking
the death penalty was the “course of conduct” aggaa. Although the Supreme
Court of Ohio did not specifically address the f#wat the other murders had
occurred in other states, it declared that “thedence established beyond a
reasonable doubt that the murder . . . was patamfurse of conduct involving the
purposeful killing of five people®

In this case, the State relied on a second, unmdjiedl homicide in
Maryland as the evidence of Delaware’s “course afduct / multiple-killing”
statutory aggravator, a position supported by Datais jurisprudence. First, as
discussed above, Delaware has a history of comsgleriminal conduct outside of
the state in its procedures for sentencing crimiiedendants. Additionally, case
law throughout the country demonstrates that cianaonduct occurring outside

the state of prosecution has been used in crirsgraiencing proceedings. Second,

:‘; Galloway, 2003 WL 1712559, at *5.

Id.
82 State v. Fautenbern50 N.E.2d 878, 880-81 (Ohio 1995).
8d. at 885.
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although the conduct was unadjudicated, the jury sgguired to find the existence
of the killing of Peters beyond a reasonable dodiite jury instructions provided
by the lower court adequately instructed the jurofshis requirement, which
stems from the United States Supreme Court’s detigi Ring v. Arizon&"
Therefore, Norman received the procedural protestiof the jury having to find
that he caused the death of the second victim inylsliad beyond a reasonable
doubt. Norman’s claim that Delaware lacks juriidit to impose a death sentence
in this case based upon a second death in Marygameritless.

B. Section 4209(e)(1)k is not vague and overbraaadpmlied to Norman.

Norman asserts that Section 4209(e)(1)k is vagdeoarrbroad as applied
to him because the meaning of “course of conduadl’ @ausation are too elastic to
confine state discretion and provide meaningfutignce in imposing a sentence of
death. The Eighth Amendment requires that a statwtggravating circumstance
genuinely narrow the class of persons eligibledieath®™ The policy driving this
requirement is to ensure that only “the worst cniatgé or the criminals who
commit the worst crimes are selected for this fumisnt.® Furthermore, steps

must be taken to ensure the death penalty is nmdsed in a “wanton or freakish

84536 U.S. 584 (2002).
8 7ant v. Stephend62 U.S. 862, 876-78 (1983).
8 Furman v. Georgia408 U.S. 238, 294 (1972) (Brennan, J. concurring)
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manner....3’

In this context, we have explained that “[tlhendaage of an
aggravating circumstance must provide ‘clear angative’ standards by which
the sentencing authority’s discretion may be guided channeled so as to avoid
an arbitrary or capricious infliction of the deaténtence® If a substantial risk
exists for an arbitrary or capricious applicatidhge statute that defined the
aggravating circumstances is unconstitutidial.

In Tuilaepa v. Californig® the United States Supreme Court set forth two
requirements for an aggravating circumstance tfobed constitutional. First, the
circumstance may not be overbroad—meaning thaeraban being applicable to
every defendant convicted of a murder, it must apmhly to a subclass of
defendants convicted of murder. Second, the aggreycircumstance may not be
unconstitutionally vagu&-

Section 4209(e)(1)k is not overbroad. An aggragptcircumstance is
overbroad “[i]f the sentencer fairly could concluddat an aggravating

circumstance applies tevery defendant eligible for the death penalty®.”In

State v. Chaplif® the Delaware Superior Court examined the congtitatity of

87 Gregg v. Georgia428 U.S. 153, 189 (1976jee Lewis v. Jefferd97 U.S. 764, 774 (1990).
8 petition of State for Writ of Mandamu433 A.2d 325, 326 (Del. 1981)yhite v. State395
A.2d 1082, 1091 (Del. 1978).

89 See Petition of Statd33 A.2d at 326 (citinregg 428 U.S. at 188Furman 408 U.S. 238).
0512 U.S. 967 (1994).

1 Tuilaepa 512 U.S. at 972 (citingrave v. Creech507 U.S. 463, 471, 474 (1993)).

%2 Arave 507 U.S. at 474.

%3433 A.2d 327 (1981handamus denied, Petition of Sta83 A.2d 325 (1981).
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former Section 4209(e)(1)n, which provided that“tnurder was outrageously or
wantonly vile, horrible or inhumar’? Relying on the United States Supreme
Court's decision inGodfrey v. Georgid® the court found the language of this
factor unconstitutional, because “there is nothingthese few words standing
alone that implies any inherent restraint on theti@ry and capricious infliction of
the death sentence.... There is no principled wadidtinguish this case in which
the death penalty was imposed from the many casesich it was not® Here,
even by allowing evidence of an unadjudicated hateidrom another state to
establish the aggravating factor, Section 4209)k)étill applies only where the
defendant convicted of murder has caused the ddadh least two people. No
sentencer could fairly conclude that that provismpplies to every defendant
eligible for the death penalty.

Nor is Section 4209(e)(1)k vague. Tmilaepg the United States Supreme
Court noted that it is necessary only that the avamg factors have some

“‘common-sense core of meaning ... that criminal pirghould be capable of

%11 Del. C. § 4209(e)(1)n. (1972)invalidated by Chapin433 A.2d 327. Former section
(e)(1)n. was later amended to correct the infirmigyadding more specific language to the Code.
The current version reads as follows: “The murdas wutrageously or wantonly vile, horrible,
or inhuman in that it involved torture, depravitiyroind, use of an explosive device or poison or
the defendant used such means on the victim paomardering the victim.” 11Del. C.

8§ 4209(e)(1)

%446 U.S. 420 (1980).

% Chaplin 433 A.2d at 329 (quotinGodfrey 446 U.S. at 428-29).
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understanding” We applied a similar standard 8tate v. Whité® although it
was decided sixteen years befdn@ilaepa when determining the validity of two
statutory aggravating circumstances describedysakelthe victim being “elderly”
or “defenseless® We explained that “the constitutionality of a teg@enalty
statute rests upon the premise that the senteandaithgrity’s discretion in imposing
the death penalty is guided and channeled by cleal objective statutory
standards’® In finding that the two aggravating circumstancesere
unconstitutionally vague, we noted that “[i]jt cabhe said that the words have a
common and ordinary meaning sufficiently definite heet their usage in the
context of the Statute,” and that “[m]anifestly, nd® such as ‘elderly’ and
‘defenseless’, without legislative definition ofope and meaning, are susceptible
of widely differing interpretations®* Thus, we concluded that “by the use of such
vague terminology, there is substantial risk thettencing authorities will inflict
the death penalty in an arbitrary and diversifieamhmer. Such vague terms have

particular constitutional shortcomings and areipaldrly unacceptable when they

are applied to the imposition of the death pen#f.

% Tuilaepa 512 U.S. at 975 (quotindurek v. Texas428 U.S. 262, 279 (1976) (White, J.
concurring in judgment).

%395 A.2d 1082 (1978).

% 11Del. C.§ 4209(e)(1)r., s. (1972pvalidated by White395 A.2d 1082.

190 \white 395 A.2d at 1090.

1114, at 1090, 1091.

19219, at 1091.
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Such vague terms are not present in Section 420%e) Unlike the terms
at issue inWhite the “course of conduct” factor applied in thiseaconveys the
common-sense core meaning that those whose acdtsntt in multiple deaths
should be punished more harshly. The use of thrasph“course of conduct”
implicates a broad, fact-based analysis to determinether any circumstances tie
the multiple deaths together. Additionally, thecw®d death need only be “a
probable consequence of defendant’s conduct,” mgathe defendant need not
have intended to kill the second victim or that tefendant be convicted of that
second homicide. This language is sufficientlyacland objective to provide
guidance to Delaware juries.

C. Delaware is not collaterally estopped from usidopmicide in Maryland.

Norman asserts that the State is collaterally @&dpfrom using the
homicide of Peters to impose a death sentence seddaryland found Norman
not criminally culpable for the homicide under @svn law. The doctrine of
collateral estoppel states that “when an issue ltiate fact has once been
determined by a valid and final judgment, that ess@annot again be litigated
between the same parties in any future lawstfit.To trigger collateral estoppel,
each of the following four factors must be preséft) the issue previously

decided is identical with the one presented inabigon in question, (2) the prior

193 Ashe v. SwenspB97 U.S. 436, 443 (1970).
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action has been finally adjudicated on the me(8%,the party against whom the
doctrine is invoked was a party or in privity wehparty to the prior adjudication,
and (4) the party against whom the doctrine isedhisad a full and fair opportunity
to litigate the issue in the prior actiol?® In this case, where a dismissal was
entered by Maryland prosecutors, none of the facawe present and Norman’s
collateral estoppel challenge must fail.

D. The aggravating circumstance is supported bytdence.

The evidence supports the jury’s finding of thestemce of the sole
aggravating circumstance that Norman’s course nflgot resulted in the deaths of
two or more persons and that those deaths wer@lzalple consequence of his
conduct. By convicting Norman of murder in thesffidegree for the death of
Weston, the State proved beyond a reasonable dbabtNorman caused one
death. The State also proved beyond a reasonablat that Norman caused a
second death. Several withesses testified, andedioqgnsic data was introduced,
to establish that after asking Peters for a riderniin got out and ran to the
driver's side of Peters’s SUV, said “No, you hold motherfucker,” and shot
Peters. The evidence supports the jury’s findiveg Peters’s death was caused by,

and was the probable consequence of, Norman’s cbndu

194 Capano v. State889 A.2d 968, 986 (Del. 2006) (Steele, C.J. dissg); Betts v. Townsends,
Inc., 765 A.2d 531, 535 (Del. 2000yee alsdl8 JAMES WM. MOORE ET AL, MOORE S FEDERAL
PrRACTICE 88 132-1, 132.04[1][a][ii] (3d ed. 1997).
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V. Criminal Responsibility under Maryland Law

Norman next contends, in the alternative, that eiMfethe homicide in
Maryland can be used as an aggravating circumstameelack of criminal
responsibility for that conduct, if establishedaiselevant mitigating circumstance.
Here, the defense neither requested an instruotiddaryland law relating to lack
of criminal responsibility nor objected to the msttions given by the court at the
penalty phase of Norman'’s trial. In context, tleéethse did not do so after the trial
court ruled that the evidence would be “screenbdiugh Delaware law.

In the exercise of its appellate authority, thisu@avill generally decline to
review contentions not raised below and not fgmligsented to the trial court for
decision'® But, we may excuse a waiver if we find that “thial court committed
plain error requiring review in the interests otjpe.™®® “Under the plain error
standard of review, the error complained of mustsbeclearly prejudicial to
substantial rights as to jeopardize the fairnessimategrity of the trial process®”
“Furthermore, the doctrine of plain error is lindtéo material defects which are

apparent on the face of the record; which are basigous and fundamental in

19%5gup. CT. R. 8; see also Wainwright v. StatB04 A.2d 1096, 1100 (Del. 1986)enkins v.
State 305 A.2d 610 (Del. 1973).

1% Monroe v. State652 A.2d 560, 563 (Del. 19953Yathis v. State950 A.2d 659 (Del. 2008).
197 Wainwright 504 A.2d at 110Mutton v. State452 A.2d 127, 146 (Del. 1982).
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their character, and which clearly deprive an aedusf a substantial right, or
which clearly show manifest injustic&?®
Proof of the Delaware statutory aggravator is anasseparate from whether

there is legal mitigation in Maryland for the cowtuwvhich occurred there.
Section 4209 allows the defendant to present egmlenf any mitigating
circumstanc®® and requires the jury and judge to weigtll felevant evidence in

. mitigation which bear upon the particular circumstances daildeof the
commission of the offense and the character anpemsities of the offender..!*
This procedure is required in capital cases by Eighth and Fourteenth
Amendments to the United States ConstitutidnPursuant to this mandate, when
the State uses the defendant’s unadjudicated conduanother jurisdiction to
establish an aggravating factor, the defendantX laf criminal responsibility

under the law of that jurisdiction is a relevantigating circumstance which, if

1% \Wainwright 504 A.2d at 110Bromwell v. State427 A.2d 884, 893 n.12 (Del. 1981).

19911 Del. C.§ 4209(c)(1) (providing that the defendant may en¢®vidence “relating to any
mitigating circumstance”), (c)(4) (providing thaitry instructions shall include directions “to
weigh and consider any mitigating circumstanceg)2ja. (providing that, on appellate review
of the penalty of death, this Court will considehé' totality of evidence in aggravation and
mitigation which bears upon the particular circuenses or details of the offense and the
character and propensities of the offender...”).

11911 Del. C.§ 4209(c)(3)a.2., (d)(1) (emphasis added).

111 ockett v. Ohip 438 U.S. 586, 604-05 (1978) (plurality opiniofinding “the Eighth and
Fourteenth Amendments require that the sentencerot.be precluded from consideriras a
mitigating factor any aspect of a defendant’s character or reamildaay of the circumstances of
the offense that the defendant proffers as a liasia sentence less than death.”) (emphasis in
original); cf. Eddings v. Oklahom&55 U.S. 104, 110-12 (1982)dckettadopted by majority of
the Court);Whiteg 395 A.2d at 1088 (finding Section 4029 satisties constitutional standards
explained inLockettand its progeny).
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offered by the defendant, must be considered byuttyeand judgé’® Just as the
jury must be properly instructed on Delaware lawli&gpble to the aggravating
factor, it must also be properly instructed on tiom-Delaware law applicable to
any legal mitigation of conduct in another state.

Here, the trial court ruled before trial and, agdmefore the start of the
penalty phase, that “[i]ssues of the Defendangislleompetency for his actions in
Maryland will need to be addressed but these aesswill be filtered through the
Delaware standards®® The State placed Norman’s mental state in Madylian
Issue at the penalty phase by relying upon his ucirithere to prove both statutory

and non-statutory aggravating circumstances. Norraaponded with mitigation

1125ee Sanders v. State85 A.2d 117, 134 (Del. 1990) (holding that adier of guilty but
mentally ill establishes mitigation as a mattelao¥ at the penalty phase of a capital trial).
13 0Order re: Out-of-State Deatlsupra note 16, at 2. Prior to trial, the question waised
whether the case would proceed to a penalty phaséhe close of the pre-trial hearing on the
defense’s motion to suppress Dr. Mechanick’s testynthe following colloquy occurred:

[The Court]: He cannot appreciate the wrongfulrefdsis conduct and conform.

[Prosecutor]: Because of something he did of hia gualition.

[The Court]: Correct. Correct. But you still watd execute somebody who

could not conform their conduct because of theintalgliness regardless because

they did the voluntary intoxication. That is sohiey | am having difficulty with

because regardless of how bad he may be in the siesishe allegedly killed two

people and wounded several others ... everybody fiagt examined him,

including your own doctor, says he didn't know wihat was doing. But he is

criminally responsible.

That is much different, being criminally responsilaind seeking the death penalty

against somebody who didn’t know what they werengait the time.
Due to the trial court’s concerns, it requestecfing on the defense motion to preclude the
death penalty based on the Eighth Amendment andhjiact on executing Norman due to the
unanimous opinion that he lacked substantial c&pdoi appreciate the wrongfulness of his
conduct at the time of the offenses. At the cosiolu of the briefing, the trial court inquired of
the State if it still intended to seek the deatmghy. The prosecutors responded in the
affirmative.
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evidence that he lacked criminal responsibility tirat jurisdiction. Evidence
relevant to Norman’s criminal responsibility undéaryland law was presented to
the jury by stipulatio** The Stipulation included Dr. Mechanick’s opinitivat
Norman would not meet the criteria for “not crinlligaresponsible” under
Maryland law, and also Dr. Alizai-Cowan’s contraspinion that “Mr. Norman
met the standard for not criminally responsibleamdaryland law.”

Although the Stipulation purported to quote Maryldaw, it did not explain
how that law should be applied to determine Normanéntal state at the time of
the Peters homicide or his other criminal conductMaryland™*® Indeed, the
Stipulation itself explicitly states that the qudbt&laryland law “does not provide
guidance about whether Mr. Norman’s psychiatricdition at the time of the
conduct charged, while under the influence of sarsts, meets the Maryland

standard for not criminally responsible.” Moreqgviére Stipulation contained the

114 Seesupranote 19 for a copy of the Stipulation.
115 Although the portions of Dr. Mechanick’s reporadeinto evidence as part of the Stipulation
purported to quote from the “Maryland Legal Codindt description of the text is inaccurate.
The Maryland statute on the test for criminal resloility provides:
(a) A defendant is not criminally responsible foimdnal conduct if, at the time of
that conduct, the defendant, because of a mergatdér or mental retardation,
lacks substantial capacity to: (1) appreciate timinality of that conduct; or (2)
conform that conduct to the requirements of law.
(b) For purposes of this section, “mental disorddoés not include an abnormality
that is manifested only by repeated criminal oeothse antisocial conduct
MD. CoDe ANN. CRIM. PROC. § 3-109. This statute was not explained to thg qurcited by the
trial judge in his sentencing decision. Howevéie fanguage in the Stipulation relating to
voluntary intoxication, which the parties agrea isorrect statement of Maryland law, appears to
be taken from two Maryland Court of Special AppeaisesParker v. State254 A.2d 381 (Md.
Ct. Spec. App. 1969) arlebrreca v. State433 A.2d 1204 (Md. Ct. Spec. App. 1981).

49



statement by Dr. Mechanick that “[i]t is a matter the court to determine whether
Mr. Norman’s delirium at the time of the currentadfpes is allowed under this
definition as an insanity defense.” As a restk, $tipulation failed to provide any
clear statement of Maryland law which the jury cbapply to its determination of
whether Norman was criminally responsible for homauct in that state. It is
undisputed that the trial judge also provided nadgoce to the jury on the
Maryland standard for “not criminally responsible.”

In his Findings after Penalty Hearinghe trial judge noted the opinions of
Dr. Alizai-Cowan and Dr. Mechanick, and said: “Heir opinions were found
credible by a Maryland jury, under Maryland lawg ttlefendant may possibly have
been found to be not criminally responsibi®” This issue of mitigation for
Norman’s conduct in Maryland remained relevant ribistanding the dismissal of
the charges there by Maryland prosecutbrs.The jury at Norman’s penalty
hearing was unable to provide an advisory verdricitlis proffered mitigation,
because it was not provided guidance on the apfgdidslaryland law. That is a
material defect which deprived Norman of a substhnight and jeopardized the

fairness and integrity of the penalty hearing.

1% Findings After Penalty Hearingupranote 12, at *29.
2" The State has conceded that, but for the homiciddaryland, this would not be a capital
case. At oral argument before this Court, theofelhg colloquy occurred:
Justice Holland: Do you agree that if the only hade that had occurred was the
Delaware homicide, that this is not a capital case?
Mr. Wallace: Yes.
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We recognize that this capital case presents issfiefirst impression
involving lack of criminal responsibility for condu outside of Delaware.
Nonetheless, Delaware law and the Eighth Amendmeqtire that the jury
consider matters relating to any mitigating circtanse™® This includes lack of
criminal responsibility for an alleged aggravaticigcumstance. The absence of
any guidance on Maryland law relating to Normaaskl of criminal responsibility
for his conduct in Maryland made it impossible tbe jury either to decide the
existence of a critical mitigating circumstanceia@élupon by the defense or to
weigh that circumstance in the determination ofesace.

Where the sentencer in a capital case is prevdraadgiving independent
mitigating weight to aspects of the defendant'srabi@er and record and to
circumstances of the offense proffered in mitigatithere is a “risk that the death
penalty will be imposed in spite of factors whichyrcall for a less severe penalty.
When the choice is between life and death, that s unacceptable and
incompatible with the commands of the Eighth andirfeenth Amendments?
Accordingly, we must reverse the death sentencesexb and remand this matter

to the Superior Court for a new penalty hearfg.

118 5ee11 Del. C.§ 4209(c)Lockett 438 U.S. at 604-03/Nhite 395 A.2d at 1088,

"9 ockett 438 U.S. at 605.

120 Because we remand for a new penalty hearing, édkaes raised by Norman relating to the
Eighth Amendment and our mandatory proportionaktyiew pursuant to 1Del. C.8 4209(q)
are not ripe for review.
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V1. Conclusion
We AFFIRM the judgments of the Superior Court with the exioepof the
death sentence imposed. \WE&VERSE the death sentence aREMAND this

matter for a new penalty hearing.
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