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STEELE, Chief Justice:



A Delaware corporation appeals from the Vice Chlnce finding that it
breached a contractual obligation to negotiateoodgfaith and is liable under the
doctrine of promissory estoppel. We reaffirm tivliere parties agree to negotiate
in good faith in accordance with a term sheet, tidigation to negotiate in good
faith is enforceable. Where a trial judge makéactual finding, supported by the
record, that the parties would have reached areawet but for the defendant’s
bad faith negotiation, we hold that a trial judgaymaward expectation damages.
We reverse the Vice Chancellor’'s promissory estbppkling because a promise
expressed in a fully enforceable contract cannat gse to a promissory estoppel
claim. We also reverse the Vice Chancellor's edpié damages award based on
his factual conclusion that the parties would haasched an agreement, so that he
may reconsider the award in light of this opinion.

l. FACTUAL AND PROCEDURAL HISTORY *

A. Facts

Plaintiff-Appellee PharmAthene, Inc., and Defendampellant SIGA
Technologies, Inc., are both Delaware corporatemgaged in biodefense research

and development. In 2004, SIGA acquired an amiivdrug for the treatment of

! The facts in this section are taken primarily frima Vice Chancellor’s posttrial opinion below,
PharmAthene, Inc. v. SIGA Techs., I{RharmAthene 1), 2011 WL 4390726 (Del. Ch. Sept.
22, 2011).



smallpox, ST-246. At that time, the drug’s viagilipotential uses, safety, and
efficacy were all unknown, but the drug had enorshpotential.

By late 2005, SIGA had experienced difficulty deyehg the drug and was
running out of money. NASDAQ threatened to deEGEA’s shares and SIGA’s
largest shareholder, MacAndrews & Forbes (MAF), waemswvilling to invest
additional money. SIGA estimated it needed apmpnaxely $16 million to
complete the development procéss.

As a result of SIGA’s difficulties, SIGA’'s managemeédegan discussing a
possible collaboration with PharmAthene. Thomasndch, SIGA’s Chief
Financial Officer, contacted Eric Richman, Pharnekté’s Vice President of
Business Development and Strategies. Richmanedieaimerger between the two
companies, but SIGA resisted because of its pg=trisnce with PharmAtherie.
According to Richman’s contemporaneous notes, Si@#sted on framing a
license agreement before discussing a merger becdubat past experience and

because SIGA needed an immediate cash infusiontabilize its financial

2 SIGA also lacked much of the institutional expece necessary to take a drug to market
successfully. For example, SIGA lacked employeil axpertise in regulatory or government
affairs, quality assurance, quality control, clalictrials, manufacturing, and business
development.

3 Near the end of 2003, SIGA and PharmAthene hacuséed a potential merger, but those
discussions failed as a result of PharmAthene’'scbo@®mbers’ reservations.



situation. By the end of 2005, both SIGA’s and faisthene’s conservative
estimates valued ST—-246 at approximately $1 billion

In late 2005 and early 2006, Konatich and Richmattireed the terms of a
license agreement. Konatich kept Donald Drapkimi@nan of SIGA’s Board of
Directors and MAF’s Vice Chairman, well informed calt the negotiation$.
Konatich and Richman also assembled negotiatiomgean behalf of their
companies. On January 3, 2006, Richman sent Kamatid Dr. Dennis Hruby,
SIGA’s Chief Scientific Officer, a proposed termesh based on his discussions
with SIGA about a license agreement for ST-246. J@muary 4, Hruby replied:
“Thanks for the prompt response. We are most istecein trying to make this a
mutually agreeable term sheet and moving on toéxé step.”

Konatich and Richman continued to exchange draih teheets. Much of
the negotiation focused on upfront cash payments fanding guarantees. On
January 16, Richman sent Konatich a revised temetstinat provided for a total

deal size of $16 million, an increased upfront pagmof $6 million, and

* Drapkin testified that he had no knowledge ofltbense agreement and was not involved with
the negotiations, but the Vice Chancellor found tha evidence supported the conclusion that
Drapkin counseled Konatich about how to proceeth@negotiations.PharmAthene 1112011
WL 4390726, at *3 (citation omitted). The Vice Q@icallor relied on evidence that “Drapkin
was particularly focused on getting an infusioncagh as soon as possible to fund” ST-246’s
development and Konatich’s credible response “wased who was running the negotiations
for SIGA regarding a license for ST-246" that ‘{f§ project—program was being run by Mr.
Drapkin and | was his instrument.Td. (alteration in original) (citations omittechee also idat
*4-5 (discussing Drapkin’s involvement).



significant cash milestone payments. When Kondticlvarded this term sheet to
Drapkin, he recommended that Drapkin speak direwlyRichman to present
SIGA'’s Board of Directors’ position on PharmAthen@roposal.

On January 17, the Vice Chancellor found that Dwapknd Richman
discussed the term sheet during a telephone call Rmapkin requested that
Richman make two changesRichman testified that Drapkin told him that fiket
changes were acceptable to PharmAthene, then haje got a deal on the term
sheet, and it's ready to present to your boardafgproval.” At a January 18
PharmAthene board meeting, Richman presented teada 16 term sheet and
explained Drapkin’s proposed chanfeseffrey Baumel, PharmAthene’s outside
counsel, drafted the minutes for that board meetifidhe term sheet was not
signed, however, and the minutes do not statettisaboard approved the term
sheet.

On January 19, Richman again spoke with Drapkin tafdl him that the

PharmAthene board had approved the license agréeemansheet with Drapkin’s

® Drapkin did not recall that telephone call andidd telling Richman the parties would have a
deal if PharmAthene agreed to two changes. Thee \Ghancellor concluded Drapkin’s
testimony on this point was unreliable based omo#titnesses’ testimony and the documentary
evidence.

® One of the changes required that SIGA receive 50%ny amounts by which net profits on
any U.S. government sales exceeded 20%.

" The Vice Chancellor found that Baumel crediblytifessi that the minutes do not mention the
term sheet because he does not incorporate docsimémthe minutes until they are signed.
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two proposed changes. While PharmAthene allegashi this time, the parties
had “a deal” and could move on to discussing a erergichman did not send a
copy of the revised term sheet to Drapkin untilreeby 10, 2008.

On January 26, a clean copy was made of the twe-pegnse agreement
term sheet incorporating Drapkin’s two changes (tAdS). The LATS recites
that the parties intended to “establish a partnerdb further develop &
commercialize [ST-246] for the treatment of [s]rpakt and orthopox related
infections and to develop other orthopox virus dipeutics.” The LATS also sets
forth terms relating to, among other things, paeuvered, licenses, license fees,
and royalties. However, the LATS was not signed] a footer on both pages
states, “Non Binding Terms.”

The Vice Chancellor summarized the LATS in his padtopinion:

Without attempting to cover all the details, the T3
contemplates a license agreement along the follpWmres to support

the further development and commercialization o316 for the

treatment of smallpox. First, SIGA would grant tbaBmAthene “a

worldwide exclusive license and [sic] under theeRtt, Know—How

and Materials to use, develop, make, have madg, esglort and

import Products in Field. The right to grant subfises shall be

specifically included in the license.” Second, license would cover

ST-246 and all other related products worldwide eced by the

patents and know-how relating to ST-246 and itseliigament and

manufacture. Third, the LATS described the makefup research and
development committee, which would include représeres from

8 When asked why, Richman explained that Drapkinndidask for one and that he assumed that
Drapkin already had made the changes in his verditime term sheet.
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both PharmAthene and SIGA. The parties identifigel\te categories
of tasks relevant to that committee and assignsgoresibility for
each one to either SIGA or PharmAthene. In additRimarmAthene
agreed to fund the research and development basea defined
budget.

Fourth, the LATS included economic terms. PharmA&éwas
scheduled to pay a “License Fee” of $6 million wtat, which
consisted of $2 million cash upfront, $2.5 millias a deferred license
fee to be paid twelve months after execution oenlse agreement if
certain events occurred, and $1.5 million after ASl®btained
financing in excess of $15 million. In additionethATS contained a
provision under which PharmAthene would pay an tamtal $10
million based on the achievement of specific mdast relating to
certain sales targets and regulatory approvals. TA&S also
provided for PharmAthene to make annual royaltynparyts of 8% on
“yearly net sales of Patented Products” of lesa #2560 million, 10%
on sales greater than $250 million, and 12% orssgileater than $1
billion. Lastly, the LATS stated that, “[ijn addin, SIGA will be
entitled to receive 50% of any amounts by whichmatgin exceeds
20% on sales to the U.S. Federal Governmént.”

On January 18, 2006, the PharmAthene board dedltsdit preferred a
merger with SIGA instead of a license agreement, rgpresentatives of
PharmAthene and SIGA met to begin merger discussionJanuary 23 at MAF’s
office in New York City. Because of SIGA’s precaus financial position, SIGA
asked PharmAthene to provide bridge financing st ®IGA could continue
developing ST-246 while merger negotiations proededRichman and two other

PharmAthene representatives testified that Pharem&tagreed to consider raising

® PharmAthene 1112011 WL 4390726, at *5 (footnotes and citationstted).
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funds for a bridge loan on the condition that Ph@tiene would obtain at least a
license for ST-246 if merger negotiations fell tigh.

On February 10, 2006, David Wright, PharmAthenekie€ Financial
Officer, sent Drapkin a draft merger term sheett timluded the following
provision regarding a license agreement:

SIGA and PharmAthene will negotiate the terms of a
definitive License Agreement in accordance with the
terms set forth in the Term Sheet ... attached on
Schedule 1 hereto. The License Agreement will be
executed simultaneously with the Definitive [Merger
Agreement and will become effective only upon the
termination of the Definitive [Merger] Agreemefit.
Drapkin testified that he thought PharmAthene wasused and had no interest in
a license agreement. But, the Vice Chancellor doDmapkin undermined that
testimony when he admitted “that he understood BfairmAthene wanted to
negotiate two documents at once when he receiveditaft merger term sheet
with the license agreement attach&d.”

On February 22, 2006, the parties once again tdidd’s office. Drapkin

and another SIGA board member attended. Baumtdragdd PharmAthene’s

desire to execute simultaneously a merger agreeameht license agreement (in

case the merger did not close). Relying on testynfoom Baumel, Richman, and

191d. at *6 (first alteration and omission in originétjtation omitted).

11d. (citation omitted).



Wright, the Vice Chancellor found that Drapkin tdRharmAthene he was not
going to pay lawyers to draft a formal license agment and suggested
PharmAthene just attach the LATS to the mergeraagesmt. Relying on Baumel’'s
testimony, the Vice Chancellor found that DrapkahdtPharmAthene that “this
approach would be as good as a license agreemeahtwawld guarantee
PharmAthene, at a minimum, a license if negotiatifan a merger fell through?

The PharmAthene board reviewed a final merger tehneet on March 1,
2006. That term sheet specifically referred toltA&S and included a copy of the
LATS as an exhibit. Again relying on testimony rfroBaumel, Richman, and
Wright, the Vice Chancellor found that during a EBlar6 meeting, “Drapkin
reiterated that ‘in any case, if the merger doeslgse, [PharmAthene] will get
[its] license.”® On March 10, the parties signed a merger letteéntent and
attached the merger term sheet and the LATS.

On March 20, 2006, SIGA and PharmAthene enteré&al anBridge Loan
Agreement in which PharmAthene loaned SIGA $3 omllfior expenses relating to

the merger, developing ST-246, and overhead. Theg® Loan Agreement

121d. (citation omitted). Baumel testified that Drapkitated that “[i]f the deal doesn't close, we
can negotiate a definitive license agreement im@ance with . . . [the LATS] terms and you'll
have the license.d. (alterations in original) (citation omitted). Wht also testified that “[a]t
one point in this meeting [Drapkin] even instructieff Baumel to put language into the term
sheet that would say if the merger didn’t happéentwe would get a license based upon the
terms that had already been agreed td.”(alterations in original) (citation omitted).

131d. at *7 (first alteration in original) (citation ombed).
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designates New York law as its governing law. I$baspecifically contemplates
that the parties might not ultimately agree on egitla merger or a license
agreement! Bridge Loan Agreement Section 2.3 obligates #mtigs to negotiate
in good faith a license agreement in accordancke thi terms of the LATS if the
merger is terminated:

Upon any termination of the Merger Term Sheet,. ..
termination of the Definitive Agreement relating ttoe
Merger, or if a Definitive Agreement is not exealite . ,
SIGA and PharmAthene will negotiate in good faitithw
the intention of executing a definitive License dgment

In accordance with the terms set forth in the Lseen
Agreement Term Sheet attached as Exhibit C andAHIG
agrees for a period of 90 days during which thendafe
license agreement is under negotiation, it shafl, no
directly or indirectly, initiate discussions or e&ug in
negotiations with any corporation, partnershipsparor
other entity or group concerning any Competing
Transaction without the prior written consent o tither
party or notice from the other party that it desite
terminate discussions hereunder.

With the Bridge Loan Agreement signed, PharmAthgmoeided SIGA with
financial and administrative support while the @artredevoted attention to their

proposed merger terms. On June 8, 2006, PharmAthad SIGA signed the

14 Consistent with the idea that the parties might secceed in negotiating an ongoing
relationship, either through a merger or a liceageeement, the Bridge Loan Agreement
contained a two-year maturity date and granted rRAttene a security interest in SIGA’s
intellectual property.

15 PharmAthene 111 2011 WL 4390726, at *7 (omissions and alterationsriginal) (citation
omitted).
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Merger Agreement, which selects Delaware law ashisice of law. Merger
Agreement Section 12.3 is substantively identicalBridge Loan Agreement
Section 2.3 and provides that if the merger is teated, the parties agree to
negotiate in good faith a definitive license agreetnin accordance with the
LATS’s terms. Section 13.3 stipulates that eacthefparties must use their “best
efforts to take such actions as may be necessargasonably requested by the
other parties hereto to carry out and consummatérémsactions contemplated by
this Agreement.” Section 12.4 provides that thgsevisions, among others,
survive the Merger Agreement’s termination. Therdée Agreement had a drop-
dead date of September 30, 2006.

The Vice Chancellor found that SIGA’s key repreaémes understood that
PharmAthene and SIGA were likely to enter intosdifey relationship, either by a
merger or a license agreement. Several commentSI®A representatives
indicate that SIGA began experiencing seller's nemmoafter SIGA received a

$5.4-million-dollar grant from the National Insties of HealtH! As the parties

16 pharmAthene’s representatives testified that Drapworried about the parties’ urgency,
explained to them “that he wanted a compresseditinso that ‘everybody will rush. And if we
need extensions [SIGA will] grant them.Id. at *8 (alteration in original) (citation omitted).

17 See id.(citations omitted) (“Indeed, even after Hruby wagtified of a $5.4 million funding
award . . ., he still expected the drug to falleinthe control of PharmAthene. When Konatich
wrote to him that ‘it is a damn shame we had togegrHruby responded, ‘You got that
right. . . . Had [the former CEO of SIGA] not gaitus behind the curve through ineptitude, we
would still be an independent company and stanttingake some real dough . . . we could have
gone all the way ourselves.” (alterations and @moiss in original)).
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continued preparing for the merger, SIGA achievettemal milestones. For
example, SIGA’s Audit Committee approved an agreadnwdth a clinical trial
organization to perform the first human trial of-&86. In September 2006, the
National Institutes of Health awarded SIGA $16.3lion to develop the drug.
After receiving this grant, SIGA representativepressed remorse over having
agreed to the mergét.

As the Merger Agreement’'s September 30 drop-de&el aaproached, the
SEC still had not approved SIGA’s draft proxy staémt™® PharmAthene asked
SIGA to extend the drop-dead date. On Octobet@AS Board of Directors met
and decided to terminate the Merger Agreement. rtiyhafter terminating the
Merger Agreement, SIGA publicly announced it hadereed the $16.5 million
NIH grant and that ST-246 provided 100% protectagainst smallpox in a
primate trial. After that announcement, SIGA stl@ million shares of its stock

at $4.54 per share, more than three times SIGAXS 2hare price.

18 See idat *9 (“For example, after receiving the NIH graHtuby stated in an email to Drapkin
(which he later acknowledged to be an exaggeratioad, ‘| have grave concerns about the
merger as it is currently going forward in that timerged company will not be ... [Small
Business Innovation Research program] compliant.that case we would have to shut down
[$]30 million in current grants and contracts.” riesponse to this email, Steven Fasman, an in-
house lawyer at [MAF], asked, ‘should SIGA continugh its merger plans or should it try to
go it alone?’” (some alterations in original) (faote omitted)).

9 The Vice Chancellor found that both parties hathesoresponsibility for preparing the
document and had expected SEC approval beforertipeditad date.
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After SIGA terminated the Merger Agreement, Pharhehie hired attorney
Elliot Olstein to draft a licensing agreement wahGA. On October 12, 2006,
Baumel sent PharmAthene’s Proposed License AgreemmerSIGA’s outside
counsel, James Grayer. On October 26, Olsteinlethdiicholas Coch, another
outside attorney for SIGA, and stated that PharreA¢hwas ready to sign the
Proposed License Agreement because it containédhalessential terms of a
license agreement and is completely consistenttwéHLATS].” Coch responded
that SIGA would not provide a revised license agreet before the parties met,
because the “nature of the negotiations requiredeuthe Merger Agreement”
necessitated “a robust discussion.”

Meanwhile, as the Vice Chancellor found, SIGA haternally discussed
alternative structures for a definitive licenseesgnent. SIGA’s controller emailed
Konatich and several other SIGA representativeman€ial analysis concluding
that total past and future development costs edudé.66 million, and that a $40
million upfront license fee would support a 50-506fp split.

On November 6, the parties met to discuss thedeagreement. Given the
clinical progress made since the parties last m&got, PharmAthene emphasized
the need to revise some of the LATS’s economic sermPharmAthene’s
representatives expressed confusion about SIGAiseraphasis on a partnership

and maintained that the LATS’'s terms bound the igmrt Nevertheless,

13



PharmAthene was willing to listen to SIGA’s proplosaorder to avoid a dispute.
SIGA then proposed a $40-45 million upfront paymamd a 50-50 profit split.
SIGA agreed to draft a formal proposal and setadl tharmAthene.

On November 21, 2006, SIGA sent PharmAthene a Hi@-raft LLC
Agreement. The Vice Chancellor contrasted the LAMDSthe Draft LLC
Agreement thusly:

[Tlhe Draft LLC Agreement included the following a@wmic
changes: (1) the upfront payment from PharmAtheneStGA
increased from $6 million to $100 million; (2) thelestone payments
to SIGA increased from $10 million to $235 millio(8) the royalty
percentages owed to SIGA increased from 8%, 10%, B2%
depending on the amount of sales to 18%, 22%, Zb#,28%; and
(4) SIGA would receive 50% of any remaining profihereas the
LATS provided for profit sharing only from U.S. gemment sales
having a margin of 20% or more. In addition, sal/&@oneconomic
terms were revised to favor SIGA heavily and to emune
PharmAthene’s control of ST-246. These provisiamduded: (1)
SIGA’s right to resolve disputes unilaterally; (3)GA’s ability to
block any distribution to PharmAthene; (3) Pharnekté’s obligation
to fund fully the LLC’s costs, despite having tdisprofits 50/50; and
(4) SIGA’s right to terminate the LLC under certa@ionditions, with
PharmAthene having no right to cure and with ghts to the product
reverting to SIGA?

Olstein and Coch exchanged letters discussing SIGBraft LLC
Agreement throughout November and December. Q@lsgsserted that the
Agreement’'s terms were “radically different fromethierms set forth in the

[LATS],” but that PharmAthene was “willing to condsir” changes to the LATS,

20 pharmAthene 1112011 WL 4390726, at *10 (footnote and citationsitted).
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including a 50/50 profit split. SIGA disputed ththe LATS was binding because
of the “Non Binding Terms” footer, and it never aglssed PharmAthene’s
proposed profit split. Coch issued an ultimatum DBacember 12: unless
PharmAthene responded by December 20 that it wapaped to negotiate
“without preconditions” regarding the LATS’s bindinnature, the parties had
“nothing more to talk about.” On December 20, 20BB6armAthene filed suit in
the Court of Chancery.

B. Procedural History

PharmAthene’s Complaint contained seven separatetgoasserting claims
of breach of contract, promissory estoppel, andisingnrichment. On January 9,
2007, SIGA moved to dismiss the Complaint for feluo state a claim upon
which relief could be granted. After considerinige tparties’ briefing and
argument, the Vice Chancellor denied SIGA’s motan January 16, 2008, in
PharmAthene.

After extensive discovery, the Vice Chancellor gean PharmAthene’s
motion to amend its Complaint on May 4, 2009; arithrfhAthene filed its
Amended Complaint on May 5, 2009. On May 18, 20RI%GA filed an Answer

and Counterclaim. The Counterclaim alleged thaarfihthene breached its

2L PharmAthene, Inc. v. SIGA Techs., I{RharmAthene)| 2008 WL 151855 (Del. Ch. Jan. 16,
2008).
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contractual obligation to negotiate in good faithdasought dismissal of the
Amended Complaint, as well as reliance damagesSé@Gd’s attorneys’ fees and
costs.

On March 19, 2010, SIGA moved for partial summanggment under
Court of Chancery Rule 56(c), seeking to dismisar@® One through Four of the
Amended Complaint and to preclude PharmAthene fobitaining either specific
performance or expectation damages. The partieketrthat motion and the Vice
Chancellor heard argument on July 22, 2010. PharmAthene If* the Vice
Chancellor denied SIGA’s motion in its entirety.

In January 2011, the Vice Chancellor presided @reeleven-day trial in
this action. After extensive posttrial briefingpunsel presented their final
arguments on April 29, 2011. RharmAthene IIf® the Vice Chancellor made
posttrial findings of fact and conclusions of law lnoth PharmAthene’s Amended
Complaint and SIGA’s Counterclaim. The Vice Chdlacedetermined that: (1)
Delaware law applied, (2) SIGA was liable for biead its obligation (under the
Bridge Loan and Merger Agreements) to negotiategaod faith a definitive
license agreement in accordance with the LATS®$e1(3) SIGA was also liable

under the doctrine of promissory estoppel, andtk®) proper remedy was an

%2 PharmAthene, Inc. v. SIGA Techs., I(RharmAthene )| 2010 WL 4813553 (Del. Ch. Nov.
23, 2010).

23 PharmAthene 1112011 WL 4390726 (Del. Ch. Sept. 22, 2011).
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equitable payment stream approximating the termsheflicense agreement to
which he found the parties would ultimately haveeag. The Vice Chancellor
also awarded attorneys’ fees and costs, relying statutory authority and
contractual provisions in the Bridge Loan Agreemer#t well as the bad faith
exception to the American Rule.

In PharmAthene 1\/* the Vice Chancellor denied SIGA’'s motion for
reargument. InPharmAthene ¥° the Vice Chancellor issued a letter opinion
accompanying his final order and judgmen®PinarmAthene \A° SIGA appeals
the Vice Chancellor’'s orders, and PharmAthene eapg®eals.

.  STANDARD OF REVIEW

Different standards of review apply to differentrjpans of this appeal. We
reviewde novathe Vice Chancellor’'s conclusion that Delaware Epplies in this
action?” The Vice Chancellor's conclusions concerning \uketa contractual

provision requiring parties to negotiate in goodhfas enforceable and whether

24 PharmAthene, Inc. v. SIGA Techs., I(RharmAthene 1) 2011 WL 6392906 (Del. Ch. Dec.
16, 2011).

%> PharmAthene, Inc. v. SIGA Techs., IfRharmathene )/ 2012 WL 2146000 (Del. Ch. May
31, 2012).

26 PharmAthene Inc., v. SIGA Techs., I(RharmAthene V)] 2012 WL 2308180 (Del. Ch. May
31, 2012) (ORDER).

27J.S. Alberici Constr. Co. v. Mid-W. Conveyor Ct50 A.2d 518, 520 n.2 (Del. 2000) (citation

omitted); Cavalier Oil Corp. v. Harneft564 A.2d 1137, 1141 (Del. 1989) (citation omijted
(“Since it raises a question of law, we review theice of law clainde nova’).
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SIGA is liable under the doctrine of promissoryopgtel are legal questions that
we reviewde novd® We will uphold his factual conclusions supportinig legal
findings as long as they are not clearly erronédu€oncerning the remedy the
Vice Chancellor imposed, “[w]hether or not an egble remedy exists or is
applied using the correct standards is an issuawfnd reviewedle novg’* but
“[d]eterminations of fact and application of tho$acts to the correct legal
standards . .. are reviewed for an abuse of dieart®' We review the Vice
Chancellor’s interpretation of a contractual fedtsig provisionde novo but we
review his decision to award attorneys’ fees argistor an abuse of discretith.
.  ANALYSIS
A. Delaware law applies.
SIGA appeals the Vice Chancellor’'s rulingRharmAthene that Delaware

law applies to all of the claims in this dispdie. Delaware courts analyzing

28 Bank of N.Y. Mellon Trust Co., N.A. v. Liberty Medlorp, 29 A.3d 225, 236 (Del. 2011)
(citing Hall v. State 14 A.3d 512, 516-17 (Del. 2011)).

29 Gatz Props., LLC v. Auriga Capital Corf9 A.3d 1206, 1212 (Del. 2012) (citi@ede & Co.
v. Technicolor, In¢.758 A.2d 485, 491 (Del. 2000)).

30 Schock v. Nash732 A.2d 217, 232 (Del. 1999) (cititdogg v. Walker622 A.2d 648, 654
(Del. 1993);Emmons v. Hartford Underwriters Ins. C697 A.2d 742, 744 (Del. 1997)).

311d. (citing Hogg 622 A.2d at 654).

32 Scion Breckenridge Managing Member, LLC v. ASBgidlece Real Estate Fune— A.3d —,
—, 2013 WL 1914714, at *6 (Del. May 9, 2013) (divas omitted).

3 PharmAthene, 12008 WL 151855, at *8 (Del. Ch. Jan. 16, 2008)GA did not waive this
argument, as PharmAthene claims, by failing toeraisafter the Vice Chancellor decided the
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contractual claims apply the “most significant telaship” test ofRestatement
(Second) of Conflict§ 188 in cases where the parties do not spectfiyoice of
law.>* Where the parties do specify a choice-of-law tirc‘187 allows the law
of the state chosen by the parties to govern comi@arights and duties unless the
chosen state lacks a substantial relationshipegémties or transaction or applying
the law of the chosen state will offend a fundaraepblicy of a state with a
material greater interest”

Here, we have two contracts, the Bridge Loan Agexdnand the Merger
Agreement, which contain competing choice-of-lawuskes. Both impose an
identical obligation to negotiate in good faithlG8 agrees that, “[c]lonsistent with
[Section] 187, when two contracts are alleged teehleen breached and each
contract has a governing law provision designa@ngifferent state’'s law, the
Court must determine which contract takes precesl&fic SIGA argues that the

Bridge Loan Agreement should take precedence tneeMierger Agreement.

issue in his motion to dismissSee Robinson v. Meding63 A.2d 272, 275 (Del. 1960)
(citations omitted) (“Generally, under modern stesuand modern rules, an appeal from a final
judgment brings up for review all interlocutory iotermediate orders involving the merits and
necessarily affecting the final judgment which werade prior to its entry.”).

% Travelers Indemn. Co. v. Lake94 A.2d 38, 41 (Del. 1991) (citations omitte8llyry Partners
V, LP.v. F&W Acg. LLC891 A.2d 1032, 1047 n.23 (Del. Ch. 2006) (“SettiB8 of the
Restatement only applies if the parties have noseh the law to apply.”).

% Abry Partners 891 A.2d at 1047. SIGA does not argue that eitfichese exceptions apply.

3¢ Opening Br. 21. SIGA argues the Bridge Loan Agreet takes precedencé. Concerning
PharmAthene’s unjust enrichment claims, SIGA arqRestatemerf 221 requires that we apply
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A Southern District of New York judge faced a s@milquestion when
having to construe two agreements “signed on tmeesdate and for the same
purpose.¥” He ultimately read both contracts togethen determine which
“governed the activity that [lay] at the heart did] case¥® Similarly, the Vice
Chancellor compared the Bridge Loan Agreement hedMerger Agreement and
concluded that the Merger Agreement takes precedbacause it was the most
recent agreement the parties signed and becausescthyge of the parties’
relationship the Merger Agreement envisioned wasater than the Bridge Loan

Agreement. We also note that the Merger Agreeradpetmination triggered the

the “most significant relationship” testid. at 22 (citingRestatement (Second) of Conflicts of
Laws§ 221 & cmt. d (1971)). We note, without decidititat Section 221 comment d states that
“[w]hen the enrichment was received in the coursthe performance of a contract between the
parties, . . . [tlhe applicable law will be thatoslen by the parties if they have made an effective
choice under the circumstances stated in [Sectli8]” Restatement (Second) of Conflicts of
Laws 8§ 221 cmt. d (1971). Because we hold that SIGAasliable under a quasicontractual
theory, and the only meaningful difference SIGAcathtes between Delaware and New York
law concerns damageseeOpening Br. 22-23, we apply Delaware law and doreath the
issue of whether the contractual choice of law f@ions or the “most significant relationship”
govern the choice of law analysis on these claifSse Deuley v. DynCorp Int’l, Inc8 A.3d
1156, 1161 (Del. 2010) (citations omitted) (“[T]vesult would be the same under both
Delaware and Dubai law. Therefore[,] . .. thexaifalse conflict, and the Court should avoid
the choice-of-law analysis altogether.” (internabtation marks omitted)).

37 Elden v. Merrill Lynch, Pierce, Fenner & Smith In2011 WL 1236141, at *4 (S.D.N.Y. Mar.
30, 2011).

3 While the federal district judge determined tHafnder both New York and Ohio law,
contracts executed at the same time and for thee gaurpose are to be read togethed,”
(citation omitted), his rationale is analogous he tpresent case because the Bridge Loan
Agreement and Merger Agreement were negotiatedmitle same framework and both impose
the exact same obligation at issue in this case.

4.
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obligation to negotiate in good faith. Thereforejs logical that the Merger
Agreement’'s choice of law should control. We affithe Vice Chancellor's
holding because the Merger Agreement occurred ilatéme and encompassed the
activity that lay at the heart of this case. Thaes we apply Delaware law.

B. SIGA breached its contractual obligation to negotate in good
faith.

SIGA argues that the Vice Chancellor erred whertdrecluded that SIGA
breached an obligation to negotiate in good faitiden the Bridge Loan and
Merger Agreement®. SIGA argues it is inconsistent to hold that theTS is not
a binding license agreement and at the same timeluate that SIGA’s obligation
to negotiate in good faith requires that SIGA oplppose terms substantially

similar to the LATS'" We disagree.

0 SIGA also argues Vice Chancellor erroneously amhell that PharmAthene had not waived
this argument below. Opening Br. 14-15. We agwath the Vice Chancellor that
“PharmAthene sufficiently preserved its claim .by. making multiple references in its Post[-
]Trial Opening Brief to SIGA’s duty to negotiate good faith under the Bridge Loan and
Merger Agreements.”PharmAthene Il 2011 WL 4390726, at *19 n.116 (Del. Ch. Sept. 22,
2011);seePlaintiff's Opening Post-Trial Brief at 18, 20, 3% nn.46—-47, 6%RharmAthene llI
2011 WL 4390726 (No. 2627). We also agree thatentitharmAthene focused most heavily
on its claim that an actual licensing contract &xdsbetween it and SIGA,” PharmAthene
adequately raised its alternative argument thatASkBeached its obligation to negotiate a
license agreement in good faitRharmAthene [112011 WL 4390726, at *19 n.116.

“1 Opening Br. 16 (citations omitted). SIGA also weg the Vice Chancellor's factual
determination that PharmAthene would have accefgeds differing substantially from those
the LATS contained implicitly recognizes SIGA’s liigto negotiate for substantially different
terms. Id. at 16-17. Finally, SIGA argues that requiring aty to propose terms only
substantially similar to a nonbinding term sheétoduces a dangerous uncertainty into our law
because a party risks breaching an obligation gwtrete in good faith based on an indefinable
amount of variance between its preliminary termesla@d later offerld. at 17.
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In Titan Investment Fund II, LP v. Freedom Mortgagep oa Superior
Court judge held that a letter agreement and tdreetscreated an enforceable
obligation that the parties negotiate a creditlitgcagreement in good faittf. On
appeal, we held that the Superior Court judge ctyredetermined that the
defendant breached its obligation, arising fromtdren sheet and letter agreement,
to negotiate in good faitff. Although some ambiguity existed concerning whethe
an obligation to negotiate in good faith was erdatde beforditan Investment'
we now reaffirm that an express contractual obiligato negotiate in good faith is
binding on the contracting parties.

In VS & A Communications Partners, L.P. v. Palmer Biezsting Limited
Partnership a Chancellor, applying New York law, consideredether a letter
detailing a “preliminary understanding,” reached annegotiation to purchase
certain television and radio stations, created hligation to negotiate in good

faith.”® Interpreting New York law, he concluded that ‘ightions to negotiate are

“*2Titan Inv. Fund II, LP v. Freedom Mortg. Cor2012 WL 1415461, at *6—7 (Del. Super. Mar.
27, 2012)rev’d on other groundss8 A.3d 984 (Del. 2012) (ORDER).

3 Titan Inv. Fund II, LP v. Freedom Mortg. Cors8 A.3d 984, 2012 WL 6049157, at *3 (Del.
Dec. 5, 2012) (ORDER).

*4 See Great-W. Investors LP v. Thomas H. Lee ParthePs 2011 WL 284992, at *9 (Del. Ch.
Jan. 14, 2011) (citations omitted) (“[A]Jn agreemémtnegotiate in good faitmay be binding
under Delaware law, however, and specific perforreacould, in theory, be an appropriate
remedy for breach of such a provision.” (emphadded)).

VS & A Commc'ns Partners, L.P. v. Palmer Broad. Rthip, 1992 WL 339377, at *7 (Del.
Ch. Nov. 16, 1992).
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said to be invalid or unenforceable where matexsgdects of the contract remain
open.*® He concluded that under New York law, “an agresnie negotiate a
contract in good faith may be enforced if all thatemial terms of the contract have
been agreed to by the partiés.”Ultimately he concluded that while the letter
created “an express agreement to negotiate in tgotbdwith respect to the details
of a price adjustment® the contract’s inferred obligation to continue oagtions

on points other than the price adjustment proviswas unenforceable because the
defendant had “no legal duty to commit itself ldgaio terms it had earlier

negotiated€.g[,] price) but had expressly not bound itself tgdiy.”*

% |d. at *8 (citing Candid Prods. Inc. v. Intl Skating Unipr530 F. Supp. 1330, 1336-37
(S.D.N.Y. 1982);Jilicy Film Enters. Inc. v. Home Box Office, In&93 F. Supp. 515, 521
(S.D.N.Y. 1984)).

1d.
“8|d. at *9. The price adjustment provision was nassiie in the casdd.

“9|d. The Chancellor concluded that “[the NovembereBer agreement [did] contain an
express agreement to negotiate in good faith vesipect to the details of a price adjustment . . .,
but that provision is not in issue here. As consehis case, [while] there is no express covenant
to continue negotiations,” the letter's languageneScapably [contained] an inferential
obligation” to continue negotiations for the othpgovisions. Id. The plaintiff interpreted this
inferred duty to negotiate as requiring the defemnd go forward from the points that had been
agreed to (albeit in a non-binding fashion) in the letter[ and] address remaining open issues”
and barring both the plaintiff and defendant frooing “back to re-open those items agreed
upon in that letter.” 1d. The Chancellor held that the plaintiff's interfat®on was “a radical
interpretation . . . that is obviously inconsistenth the characterization of the letter in itssfir
paragraph (a “preliminary understanding”) and, miarportantly, inconsistent with the express
provisions making all of the agreements concerrting substantive terms of the proposed
transaction non-binding.”ld. We distinguish the instant case because herelihgation to
negotiate in the LATS is express rather than ieférand that we apply Delaware law, not New
York law.
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In Gillenardo v. Connor Broadcasting Delaware C@ Superior Court
judge considered a letter of intent setting fofte potential purchase price and
other financing and negotiating terms for a salénaf radio stations, including an
attached draft of the purchase agreement and deksthibits®® The Superior
Court judge distinguishe®S & A Communicationfbecause there the letter of
intent had no express provision regarding the datyork diligently towards
completion of a sale agreement[, njor did it hameeapress provision requiring
good faith attempts to finalize the Sale AgreenidhtHe also noted that “New
York law . .. may not be consistent with Delawke regarding the intent of the
parties to create good faith duties to negotiatieua letter of intent? because “in
Delaware the intention of the parties controls ¢heation of a good-faith duty to
negotiate under a letter of interf” We similarly distinguishVS & A

Communication$rom this case.

*0 Gillenardo v. Connor Broad. Del. Ca2002 WL 991110, at *1 (Del. Super. Apr. 30, 2002)

*11d. at *7 (citing VS & A Commc’ns1992 WL 339377, at *4). The Superior Court judge
further explained that “th€S & Aletter of intent implied that there was no suckydeecause it
expressly stated that itn'erelyrepresents our present understanding with respebe intended
transaction described hereand is not binding upon and creates no rigletspress or implied in
favor of any party. There is no such limiting psaon in the letter of intent in the instant case.”
Id. (footnote omitted) (citation omitted).

521d.

>31d. (citing Anchor Motor Freight v. Ciabatton716 A.2d 154, 154 (Del. 1998)).
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RGC International Investors, LDC v. Greka EnergyrfC8 is instructive.
In RGC Internationala Vice Chancellor addressed whether a defendaathee
an obligation to negotiate a definitive agreemexstdnl on a term shedt.The Vice
Chancellor noted that the term sheet did “not ideldanguage that the parties
explicitly reserved the right not to be bourt.’He concluded that, “[a]t the very
least, after signing the [tlerm [s]heet, neithertyp&ould in good faith insist on
specific terms that directly contradicted a specgrovision found in the [tlerm
[s]heet.®’

Similarly, although applying New York law, a SoutheDistrict of New
York judge concluded that where parties “bind thelwess to a concededly
incomplete agreement in the sense that they acepiutual commitment to
negotiate together in good faith in an effort taale final agreement within the

h8

scope that has been settled in the preliminary emgeat,”™ a party to that

> 2001 WL 984689 (Del. Ch. Aug. 22, 2001yverruled on other grounds by Scion
Breckenridge Managing Member, LLC v. ASB AllegiaReal Estate Fund— A.3d —, 2013
WL 1914714 (Del. 2013).

5 1d. at *10.
6 1d. at *13 n.79.
>1d. at *14.

%8 Teachers Ins. & Annuity Ass’n of Am. v. Tribune, 830 F. Supp. 491, 498 (S.D.N.Y. 1987)
(citations omitted). Federal courts interpretingwWNYork law recognize this as a Type |
preliminary agreement.See Fairbrook Leasing, Inc. v. Mesaba Aviation,., 1549 F.3d 421,
426-27 (8th Cir. 2008) (citations omitted).
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agreement may demand that “his counterparty ndgotiee open terms in good
faith toward a final contract incorporating the eept terms> While “good faith
differences in the negotiation of the open issuay prevent a reaching of final
contract,” a counterparty cannot “insist[] on cdrais that do not conform to the
preliminary agreemen£®

The express contractual language in the Bridge Leawa Merger
Agreements obligated the parties to “negotiateaondyfaith with the intention of
executing a definitive License Agreement in accoogawith the terms set forth in
the” LATS. The question becomes whether the laggua accordance with the
terms set forth” means that the parties had a digythe Vice Chancellor found,
“to negotiate toward a license agreement with esoaderms substantially similar
to the terms of the LATS? (or at least not inconsistent with the LATS’s tejror
whether the parties intended the LATS merely gsmping off point.®
Although the LATS itself is not signed and contam$ooter on each page

stating “Non Binding Terms,” the record supports tice Chancellor’s factual

conclusion that “incorporation of the LATS into tlBridge Loan and Merger

¥ Teachers670 F. Supp. at 498.

%|d.

%! PharmAthene 1112011 WL 4390726, at *22 (Del. Ch. Sept. 22, 2011)

%2 1d. (describing SIGA’s position that “the parties imied the LATS simply to provide a

‘jumping off point’ by specifying the basic strucéuof a potential licensing agreement or
partnership”).
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Agreements reflects an intent on the part of bahigs to negotiate toward a
license agreement with economic terms substantgitylar to the terms of the
LATS if the merger was not consummat&d.”The Vice Chancellor recognized
that while “the economic terms [SIGA] proposedhe Draft LLC Agreement may
not have ‘directly contradict[ed] the LATS . . they differed dramatically from
the LATS in favor of SIGA* to the extent that they “virtually disregarded the
economic terms of the LATS other than using thera akeletal framework for the
typesof payments that would be made without giving am@aningful weight to the
dollar amounts or percentages [SIGA] had negotiatetier.”

SIGA notes that requiring parties to propose tésndstantially similar” to

those in a term sheet introduces some uncertainty lgigation risk into

negotiations. Because a trial judge must find ltlo&th a party’s proposed terms are

%3 |d. The Vice Chancellor found that “[t{]he extent thish the parties negotiated the economic
terms of the LATS in January 2006 and the inclusiérthe LATS in the Bridge Loan and
Merger Agreements buttresses the conclusion tleat ititended those terms to be more than a
mere ‘jJumping off point’ in later negotiations.Id. at *23. He found it unlikely, especially in
light of SIGA’s cash needs at the time, “that treties would have wasted time and money
negotiating specific economic terms for the LATStheout intending to give those terms
significance in later negotiations.Id. He also found it “unlikely that the parties wouldve
incorporated the LATS into the subsequent Bridgear@and Merger Agreements if they
intended the LATS to provide only a rough and gasibdified outline of the basic structure of
the licensing agreement.ld. As support for his factual conclusions, the ViChancellor
credited, among other things, “the testimony andudwentary evidence PharmAthene adduced
that it would not have loaned $3 million to SIGAtmdut an assurance from SIGA that
PharmAthene reasonably could expect to control 8%-tArough either a merger or a license
agreement in accordance with the terms of the LATS.

41d. at *26.

4.
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substantially dissimilar and that the party propofsose terms in bad faith, we
think SIGA overstates the litigation risk. UndeelBware law, “bad faith is not
simply bad judgment or negligence, but rather plies the conscious doing of a
wrong because of dishonest purpose or moral olyiguiis different from the
negative idea of negligence in that it contemplatestate of mind affirmatively
operating with furtive design or ill will® Not only did SIGA’s negotiating
position differ substantially from the LATS’s termsut also the Vice Chancellor
also correctly concluded that SIGA took that positin bad faith.

The record supports the Vice Chancellor’s findihgtt“SIGA disregarded
[the LATS’s] terms and attempted to negotiate anitefe license agreement that
contained economic and other terms drasticallyetgfit and significantly more
favorable to SIGA than those in the LATS."The Vice Chancellor also found that
Drapkin “abdicated” his responsibility to remindG3 of the terms to which it
agreed in the LATS “and resorted instead to a seteand biased memory of the

parties’ negotiations. Drapkin apparently tookaative role in the post-September

% CNL-AB LLC v. E. Prop. Fund | SPE (MS REF) 2011 WL 353529, at *9 (Del. Ch. Jan.
28, 2011) (quotindesert Equities, Inc. v. Morgan Stanley Leveragqdity Fund, Il, L.P. 624
A.2d 1199, 1208 n.16 (Del. 1993)) (internal quatatmarks omitted).

®" PharmAthene Ill 2011 WL 4390726, at *22. The Vice Chancellor sidered both the
specific terms SIGA proposed]. at *24, and the structure of SIGA’s proposgdl, at *26 &
n.140, when he concluded that the proposal “boreesemblance to the economic terms of the
LATS and, not surprisingly, resulted in the partfeding to reach agreement on a license
agreement.”ld. at *26.
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2006 licensing negotiations other than to offer dosinterfactual recollection that
the LATS [was] nothing but a ‘jumping off point®® The Vice Chancellor further
found that “Drapkin, and SIGA for that matter, egsdly left the negotiations of
the license agreement to those who either had wolvement in the previous
negotiations and agreements . . . or acting irr then self-interest . . . were more
than happy to disregard the economic importanch®fLATS.” Evidence that

“SIGA began experiencing ‘seller's remorse’ durithgg merger negotiations for
having given up control of what was looking morel anore like a multi-billion

dollar drug” bolsters the Vice Chancellor’s finditltat SIGA failed to negotiate in

good faith for a definitive license agreement it@adance with the terms of the

LATS.”® Therefore, we affirm the Vice Chancellor’s carsibn that SIGA acted

® |d. at *25. In making this factual determination, thice Chancellor made credibility
judgments which deserve deferencéd. at *25 n.129 (“Drapkin actually may have had as
superficial an understanding of the situation ascllaémed or simply may have forgotten the
substance of the parties’ communications. In argng | find Drapkin’s testimony to be largely
subjective and otherwise unreliable, especiallit pertains to his belittlement of the LATS as a
mere ‘jJumping off point.””).

9 1d. at *25.

0 1d. at *24; see id.at *8 (citation omitted) (during merger negotiasoand after receiving a
significant grant, “Konatich wrote to [Hruby] that is a damn shame we had to merge,’ [and]
Hruby responded, ‘You got that right. . . . Hade[former CEO of SIGA] not gotten us behind
the curve through ineptitude, we would still beiadependent company and standing to make
some real dough . .. we could have gone all theg auaiselves™ (omissions in original)igl. at

*9 (citation omitted) (before terminating the mergan in-house MAF lawyer asked in an email,
“should SIGA continue with its merger plans or sldoititry to go it alone?” (internal quotation
marks omitted)).
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in bad faith when negotiating the license agreenneriireach of its contractual
obligations under both the Merger Agreement andtiidge Loan Agreement.

C. SIGA is not liable under a theory of promissory e®ppel.

We reverse the Vice Chancellor's conclusion th&/Awas liable on the

basis of promissory estopp@l.A claim for promissory estoppel requires a pi&int

to show the following:
(i) a promise was made;

(i) it was the reasonable expectation of the psamito
induce action or forbearance on the part of thenmsee;

(i) the promisee reasonably relied on the promasel
took action to his detriment; and

(iv) such promise is binding because injustice b&n
avoided only by enforcement of the promise.

The Vice Chancellor based his finding of liabilsyising from promissory
estoppel on “SIGA’s promise to afford [PharmAtheagjood faith opportunity to

obtain control of ST-246, and not solely in excharigr interest on a secured

" PharmAthene argues that SIGA waived its argumbat the Bridge Loan and Merger
Agreements precluded application of promissory st Answering—Opening Br. 27. We
disagree. We do not address whether SIGA failegoresent this argument to the Vice
Chancellor because the Vice Chancellor’s rulinghidies valid contracts governing the promise
he found gave rise to a promissory estoppel claitherefore, SIGA’s current argument arises
from the Vice Chancellor’'s decision and the intesex justice require we address it. Supr. Ct.
R. 8;Reddy v. MBKS Cp945 A.2d 1080, 1085-86 (Del. 2008).

2 Chrysler Corp., (Del.) v. Chaplake Hldgs., Lt822 A.2d 1024, 1032 (Del. 2003) (quoting
Lord v. Souder748 A.2d 393, 399 (Del. 2000)).
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loan.””® Promissory estoppel does not apply, however, vlaefully integrated,
enforceable contract governs the promise at i§5uEhe promise to negotiate in
good faith for a definitive license agreement ic@adance with the LATS’s terms
Is expressly included in both the Bridge Loan anekdér Agreements. Therefore,
a claim based on promissory estoppel cannot lieaaxtte Chancellor must look
to the contract as the source of a remedy on th&chrof an obligation to negotiate
in good faith.

D. Proper Remedy

We now turn to the question of what is the propamtiactual remedy for
breach of an agreement to negotiate in good fdtérevthe court finds as fact that
the parties, had they negotiated in good faith, ld/dave reached an agreement.
Our decisions have not clearly answered this qouestin Titan Investment Fund
II, LP v. Freedom Mortgage Corpwe reversed the Superior Court judge’s award
of a one-percent commitment fee for breach of aeegent to negotiate in good

faith.” We noted that it was “fatally inconsistent” férettrial judge to conclude

3 PharmAthene 1112011 WL 4390726, at *27. The Vice Chancelloroalmted that “SIGA
promised PharmAthene that, at the very least, ulcc@xpect to receive control over ST-246
through a license agreement with economic termdasirto the LATS,”id., but it appears that
this expectation arose from the good faith obl@ativhich he later identifies as the promise.

4 Cf. Chrysler 822 A.2d at 1033-34 (noting in response to amraemnt that “existing written
contracts between the parties governed the rekdtipnand therefore promissory estoppel is
inapplicable” that “the promises made . . . weradudition to the existing relationship”).

> Titan Inv. Fund Il, LP v. Freedom Mortg. Cor®8 A.3d 984, 2012 WL 6049157, at *3 (Del.
Dec. 5, 2012) (ORDER).
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“that the contract would not have closed|, Jeveseailh Freedom’s breach,” and at
the same time award damages “that presupposedfiusite conclusion, namely,
that the deal would have clos€d.” We concluded that given the plaintiff's
“inability to establish that the ... [c]ontractould have closed but for [the
defendant’s] breach, [the plaintiff was] not emiitlto damages measured on a
‘benefit-of-the-bargain’ basis. Rather, [the pldffitwas entitled only to its
‘reliance’ damages, measured by its actually-iredicosts and expens€s.”

In RGC International Investors, LDC v. Greka EnergyCd® although that
Vice Chancellor confusingly awarded damages foh loweach of an obligation to
negotiate and promissory estopfehe concluded that he should “award damages
and security in the amount equal to what [the plfirshould have received”

under the term she&t. He reasoned that the award was not speculatis@ubke the

®q.
d.

8 2001 WL 984689 (Del. Ch. Aug. 22, 20019verruled on other grounds by Scion
Breckenridge Managing Member, LLC v. ASB AllegiaReal Estate Fund— A.3d —, 2013
WL 1914714 (Del. 2013).

9 Seesupranotes 72-74 and accompanying text (explaining phamissory estoppel cannot
arise based on a promise contained in a fully eefisle contract).

80RGC Int'l, 2001 WL 984689, at *16.
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term sheet embodied “how the parties themselveseddgo value [the defendant’s]
obligations to” the plaintiff*

Even though our choice of law analysis mandatets waapply Delaware
law, we find other courts’ analyses instructiveed&ral courts interpreting New
York law recognize two types of binding preliminaagreements, “Type |’ and
“Type I11.”% Parties create a Type |l preliminary agreemengmtiey “agree on
certain major terms, but leave other terms operfuidher negotiation® “[T]he
parties can bind themselves to a concededly incat@pigreement in the sense that
they accept a mutual commitment to negotiate tegathgood faith in an effort to
reach final agreement within the scope that has lsettled in the preliminary
agreement® A Type Il agreement “does not commit the part@their ultimate

contractual objective but rather to the obligattonnegotiate the open issues in

814d.

82 Fairbrook Leasing, Inc. v. Mesaba Aviation, In619 F.3d 421, 426-27 (8th Cir. 2008)
(citations omitted). A Type | agreement “is a yubinding preliminary agreement, which is
created when the parties agree on all the poiatsréguire negotiation (including whether to be
bound) but agree to memorialize their agreemeatmmore formal document. Such an agreement
is fully binding . . . .” Adjustrite Sys., Inc. v. GAB Bus. Servs.,,Iid5 F.3d 543, 548 (2d Cir.
1998) (citations omitted).

8 Adjustrite 145 F.3d at 548.

8 Teachers Ins. & Annuity Ass’n of Am. v. Tribune, 830 F. Supp. 491, 498 (S.D.N.Y. 1987)
(citations omitted).
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good faith in an attempt to reach the alternateeahje within the agreed
framework.®

In Goodstein Construction Corp. v. City of New Ydhe New York Court
of Appeals established that New York law limitslaimtiff to reliance damages for
breach of an agreement to negotiate, without djatshing between Type | and
Type Il agreement®. In Fairbrook Leasing, Inc. v. Mesaba Aviation, Inthe
United States Court of Appeals for the Eighth Gircapplying New York law,
considered the remedies available for breach ofyeTI binding preliminary
agreement! The court recognized that “New York’s intermediappellate courts
have . .. readoodstein. . . as categorically precluding expecta[tionindges for
breach of a [Type Il] binding preliminary agreemémnegotiate a final agreement
in good faith.® The court nevertheless commented that it was &sotonfident

... thatGoodstein. . . should be read as categorically precludiagefit-of-the-

bargain damages for all breaches of binding prekami agreements to negotiate a

% 1d. A Type Il agreement “does not guarantee” theipanvill reach agreement on a final
contract because of “good faith differences intlegotiation of the open issues” may preclude
final agreementld. A Type Il agreement “does, however, bar a padynfrenouncing the deal,
abandoning the negotiations, or insisting on coowkt that do not conform to the preliminary
agreement.”ld.

8 Goodstein Constr. Corp. v. City of New Y,8R4 N.E.2d 1356, 1360 (N.Y. 1992).
87 Fairbrook, 519 F.3d at 428-30.

8 |d. at 428 n.7 (citations omitted).
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final agreement in good faiti” The court, citing conflicting majority and
concurring opinions iVenture Associates Corp. v. Zenith Data Systemg.&or
noted that it was “a difficult, largely unsettledestion of remedies’™

The Eighth Circuit then proceeded to analyze thestion of whether
Goodsteinwould bar expectation damages for breach of a Tiypgreement. The
Eighth Circuit noted that thé&oodstein court rejected expectation damages
because there would be no way to measure them wtithmowing whether the
parties would have reached an agreerffentThe Eighth Circuit questioned
whether Goodsteinwould still apply if a judge could discern “whagjraement
would have been reache¥f.” Ultimately, the Eighth Circuit declined to award
expectation damages because the “[tlerm [s]heetsil@st on significant issues”
and “the missing terms [could not] be judiciallytelenined by objective criteria in

the [tlerm [s]heet itself or in commercial practicsage, or custon.”

81d. at 429.
%096 F.3d 275 (7th Cir. 1996) (applying lllinois law
L Fairbrook, 519 F.3d at 429 (citingenture Assocs96 F.3d at 278, 281).

%2 1d. (quoting Goodstein Constr. Corp. v. City of New Y,0804 N.E.2d 1356, 1361 (N.Y.
1992)).

4.

%1d. at 430.
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Similarly, in Venture Associatesthe Seventh Circuit Court of Appeals
addressed “a binding agreement to negotiate in gaitddtoward the formation of
a contract of sale” under lllinois Iat®. The majority noted that “if the plaintiff can
prove that . . . [but] for the defendant’s badHg]tthe parties would have made a
final contract, then the loss of the benefit of tomtract is a consequence of the
defendant’s bad faith,” and the defendant is lidbtethat loss if it is foreseeabl®.

In a concurring opinion, Judge Cudahy noted hiaglisement, as a public policy
matter, with the majority on that poitft.

Our decision inTitan Investmentdeaves open the question of whether
expectation damages are available where the tradg makes a factual finding
that the parties would have reached agreementobuhé defendant’'s breach. In

fashioning his remedy, the Vice Chancellor notegll#itk of consensué. We now

% venture Assocs96 F.3d at 277.

% 1d. at 278 (citations omitted). Judge Posner, writiog the majority, addressed “the
practicality of the remedy” and noted that “[t]h&fidulty, which may well be insuperable, is
that since by hypothesis the parties had not agreeahy of the terms of their contract, it may be
impossible to determine what those terms would Hmen and hence what profit the victim of
bad faith would have had.ld. at 278—79 (citations omitted).

°71d. at 281 (Cudahy, J., concurring) (“As a matter ofiqy, | think it is undesirable to force
agreement on parties under threat of a bad farlirfg and subsequent imposition of
consequential damages” and would instead limiaanpff to reliance damages for “breach of an
agreement to negotiate in good faith.”).

% PharmAthene 12011 WL 6392906, at *3 (Del. Ch. Dec. 16, 201diirig PharmAthene Il|
2011 WL 4390726, at *31-34 (Del. Ch. Sept. 22, 3DX1n [PharmAthene I]l the Court
acknowledged that there apparently is not yet @@osus in Delaware or in other jurisdictions as
to whether a breach of an express contractual atiig to negotiate in good faith is susceptible
to a remedy at law of expectation damages, ordighid only reliance damages.”).
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hold that where the parties have a Type Il prelannagreement to negotiate in
good faith, and the trial judge makes a factualifig, supported by the record, that
the parties would have reached an agreement buth&idefendant’s bad faith
negotiations, the plaintiff is entitled to recowentract expectation damagés.

In this case, the Vice Chancellor made two keyuaicfindings, supported
by the record: (1) “the parties memorialized theib&erms of a transaction in . . .
the LATS, and expressly agreed in the Bridge Loadh llerger Agreements that
they would negotiate in good faith a final trangactin accordance with those
terms™® and (2) “but for SIGA’s bad faith negotiationsgetparties would have
consummated a license agreeméfit. The Vice Chancellor’s factual conclusions
support a finding that SIGA and PharmAthene entanemla Type Il preliminary
agreement and that neither party could in good farbpose terms inconsistent

with that agreement. Because we had not previcaddiyessed whether Delaware

% An expectation damages award presupposes thapldietiff can prove damages with
reasonable certaintyCallahan v. Rafajl 2001 WL 283012, at *1 (Del. Super. Mar. 16, 2001)
(citation omitted) (“It is well-settled law that f@covery for lost profits will be allowed only if
their loss is capable of being proved, with a reabte degree of certainty. No recovery can be
had for loss of profits which are determined to Umcertain, contingent, conjectural, or
speculative.™).

19 pharmAthene 1112011 WL 4390726, at *35. The Vice Chancelloirniditely found that the
Bridge Loan and Merger Agreements “required thdigsito negotiate in good faith a license
agreement with economic terms substantially sintathose contained in the LATS.Id. at
*23. He also found “that the parties also recogdizhat the negotiations probably would
introduce new terms and lead to some adjustmem¢rais expressly embodied in the LATS,
while other terms in the LATS were almost certamegmain.” Id. at *35.

101 pharmAthene 12011 WL 6392906, at *4ee also PharmAthene 12011 WL 4390726, at
*40, *42.
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recognizes Type Il preliminary agreements and psrrai plaintiff to recover
expectation damages, and because it is uncleahab extent the Vice Chancellor
based his damages award upon a promissory estbhplaighg rather than upon a
contractual theory of liability predicated on a &yip preliminary agreement? we
reverse the Vice Chancellor's damages award andandmthe case for
reconsideration of the damages award consistehtthig opinion.

E. Attorneys’ Fees

The Vice Chancellor awarded attorneys fees basdubth the Bridge Loan
Agreement’s contractual fee-shifting provisions amdthe bad faith exception to

the American Rulé®® He also awarded PharmAthene a portion of its kxpe

192 See PharmAthene JIR011 WL 4390726, at *29 (“As a threshold mattee remedies for
breach of contract and under the doctrine of preamsestoppel can, and often do, overlap. . . .
Therefore, | address the appropriate remedy foh lloé breach of contract and promissory
estoppel claims together in the following subp&rtsee also idat *38 (Del. Ch. Sept. 22, 2011)
(“SIGA had a duty under the Bridge Loan and Merggreements to negotiate in good faith.
SIGA’s breach of that obligation, for all of theasmns discussesupra was inequitable to
PharmAthene. In addition, SIGA has been enrichedtbynequitable conduct.”)id. at *39
(“SIGA further objects to a remedy in the form opayment stream on the ground that it would
reverse the structure of the transaction conterglay the LATS [concerning control of the ST—
246 patents and the direction of any royalty paysien.. The structure is reversed, but
SIGA’s wrongdoing necessitates that.”). We not& tithen explaining his damage award, the
Vice Chancellor found the reasoningRGC Internationakupportive of an equitable payment
stream, but he relied on the portionREC Internationawhich awarded fees both because the
defendant breached its “obligation to negotiate good faith and [because the plaintiff]
reasonably relied on the promises made by [thendef®#] and thereby took action to its
detriment.” 1d. at *37 (quotingRGC Int'l Investors, LDC v. Greka Energy Cqr@001 WL
984689, at *16 (Del. Ch. Aug. 22, 200Dyerruled on other grounds by Scion Breckenridge
Managing Member, LLC v. ASB Allegiance Real Eskated — A.3d —, 2013 WL 1914714
(Del. 2013)). We hold, however, that where a filliegrated contract encompasses the promise
at issue, promissory estoppel does not apfe supraote 74 and accompanying text.

103 pharmAthene 1112011 WL 4390726, at *43—44.
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witness costs under 1Del. C. § 8906 and Court of Chancery Rule 54(#).
“Under the American Rule and Delaware law, litigaate normally responsible
for paying their own litigation costs® In contract litigation, where the contract
contains a fee-shifting provision, we will enforttat provision->°

We affirm the Vice Chancellor's conclusion that 3lGoreached its
contractual obligation to negotiate in good faith hoth the Bridge Loan and
Merger Agreements. The Bridge Loan Agreement aositawo provisions that

shift attorneys’ fees and expenses for a breathadfagreemert’ We also affirm

1041d. at *45 & n.263.

195 Mahani v. Edix Media Grp., Inc935 A.2d 242, 245 (Del. 2007) (citir@hrysler Corp. v.
Dann, 223 A.2d 384, 386 (Del. 1966)).

198 See id(citations omitted) (“An exception to [the Amenidaule is found in contract litigation
that involves a fee shifting provision.”).

197 Bridge Loan Agreement Section 7.5 provides that“tesuer [SIGA] shall pay, and hold the
Holder [PharmAthene] harmless against all liabilioy the payment of, all costs and other
expenses incurred by any such Holder in conneotrth the Issuer’s performance of and
compliance with all agreements and conditions sghfherein.” PharmAthene Il 2011 WL
4390726, at *43 (alteration in original). SimilarBridge Loan Agreement Section 7.6 provides
that:

The Issuer will defend, indemnify, and hold harraléise Holder
... from and against any and all claims, demapesalties, causes
of action, fines, liabilities, settlements, damagessts, or expenses
of whatever kind or nature ... (including, witholimitation,
counsel and consultant fees and expenses . isingaout of this
Agreement . . . or the transactions contemplatedhye. . . ; or in
any way related to the inaccuracy, breach of oawefunder any
representations, warranties or covenants of theeisset forth
herein . . ..

Id. (omissions in original).
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the Vice Chancellor’'s conclusion, based on thenptaganing of these provisions,
that SIGA is liable for PharmAthene’s reasonablesfand costs that arise out of
SIGA'’s breach of Bridge Loan Agreement Section 2 @ligation to negotiate in
good faith'® Accordingly, we do not reach or address the \@encellor's
alternative holding that PharmAthene is entitleattorneys’ fees based on the bad
faith exception to the American RUf&.

“Delaware law dictates that, in fee shifting casepidge determine whether
the fees requested are reasonabfe. When considering his fee award, the Vice

Chancellor properly tailored the award to the bagas liability on which

198 See jd.(“Based on the plain meanings of SIGA’s obligatiamder Section 7.5 to ‘pay all
costs and other expenses incurred by [PharmAtharajnnection with [SIGA’s] performance’
of the Bridge Loan Agreement as well as under 8ecii.6 to ‘defend, indemnify, and hold
harmless’ PharmAthene from ‘expenses of whatevad lor nature ... (including, without
limitation, counsel and consultant fees and exp@hdeat ‘in any way relate[ ] to . . . [SIGA’s]
breach of ... any ... covenants,” | also codelthat PharmAthene is entitled to recover its
attorneys’ fees and expenses in this action rel&@teIGA’s breach.” (alterations and omissions
in original)).

199 See idat *44. We do, however, address the basis foawisrd to the extent that we note the
Court of Chancery’'s power to award attorneys’ feean appropriate case stems not from the
statutory power to award costs embodied inOH). C. § 5106, but rather from his inherent
equitable authority.Scion Breckenridge Managing Member, LLC v. ASBghdlece Real Estate
Fund — A.3d —, —, 2013 WL 1914714, at *12 (Del. 201@verturning a line of cases
improperly conflating “the Court of Chancery’s imbat equitable power to award fees in a
proper case with the statutory authority to awarstg where the equities dictate undeDED. C.

8 5106").

110 Mahanj 935 A.2d at 245 (citing Del. Lawyers’ Rules obPirConduct R. 1.5(a)(1)(a)).
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PharmAthene prevailed® However, we reverse at least one basis on whieh t
Vice Chancellor predicated the fee award. The \dtancellor also tailored his
award of expert witness fees to account for thas#igns of expert evidence he
found unhelpful when determining the damage aw&rdOn remand, the Vice
Chancellor shall redetermine his damage awardgit lof this opinion and is free
to reevaluate the helpfulness of expert testimohlyerefore, we reverse the award
of attorneys’ fees and expenses so that the VicanGHlor may determine on
remand the proper award consistent with this opinio

F. PharmAthene’s Cross-Appeal

PharmAthene’s claims that it is entitled to (1)adt®ernative payment stream
based on the LATS'’s terms, (2) specific performagcanting it a license in
accordance with the LATS’s terms because the LAST&ienforceable contract, or
(3) recover damages under the doctrine of unjusclement. All those claims are
alternative contentions advanced in the event wendb affirm the Vice
Chancellor’s judgment® Because we affirm the Vice Chancellor’s finditgtt

SIGA is liable for breaching its contractual obtigas to negotiate in good faith in

111 pharmAthene Ill 2011 WL 4390726, at *44 (“[M]y sense is that onbye-third of
PharmAthene’s arguments, time, and expense relatdek bases of liability and form of relief |
have found and ordered, respectively.”).

1121d. at *45.

113 SeeAnswering—Opening Br. 37, 38, 48.
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accordance with the LATS’s terms, we do not reabtlesé arguments.
PharmAthene also contends that the Vice Chancetimneously failed to award
PharmAthene its lump-sum expectation damages omdbes that they would be
too speculativé** We do not reach this claim either, because wersevthe Vice

Chancellor's damages award and remand for him ¢ongder it in light of this

opinion.

IV.  CONCLUSION
For these reasons, we AFFIRM the Court of Chansgdgment in part,
REVERSE in part, and REMAND for further proceedingmsistent with this

opinion.

1141d. at 44-47.
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