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Background and Acknowledgements

In the Spring of 2004, the State of Delaware uinrsitting its five year child welfare plan
to the federal government in exchange for fedenadling, certified the Child Protection
Accountability Commission (“CPAC” or “Commissionds Delaware’s Citizen Review Panel.
As Delaware’s Citizen Review Panel, CPAC is changét examining the policies, procedures
and practices of state and local agencies and,endppropriate, specific cases. The requirement
that CPAC review specific cases is intended tssa§4#AC in evaluating the extent to which
Delaware and local child protection system agermiesffectively discharging their
responsibilities. 42 U.S.C. 88 5106a(b)(2)(A)(xand (c).

At the October 2004 CPAC meeting, CPAC voted todet three case reviews as the
Citizen Review Panel. The particular cases th@getwere all near death c&seShe reviews
were directed to CPAC’s Near Death Subcommittee (@ubcommittee”) which chose the case
of John Dauvis Jr. for its first review. The Offioéthe Child Advocate (“OCA”), as staff for
CPAC, gathered and compiled the records and estedolia schedule of witness interviews.
Subcommittee members received all records on tivesDdatthews matter prior to the review,
and each Subcommittee member prepared for andiguedta different witness. Several
members of the Subcommittee as well as OCA staftelt the report which the entire
Subcommittee thoroughly reviewed, edited and aréatj The following government agencies
are to be commended for their full and candid pgudtion in the review through the
presentation of witnesses and/or records. Sepekadte organizations also participated;
however, in order to protect confidentiality, theng not included in this list:

Delaware State Police

Department of Health and Social Services, DivissbRublic Health

Department of Services for Children, Youth and ThRamilies,
Division of Family Services

Family Court

Office of the Attorney General

Office of the Child Advocate

Superior Court

Wilmington Police Department

2 The cases chosen by CPAC for this review occuyprin to July 1, 2004, and therefore do not falihivi
the Child Death, Near Death and Stillbirth Comnua& newly-expanded jurisdiction to review nearttiea
child abuse cases.



The Subcommittee members are also to be commendéukir time and dedication to
this meticulous review. Each member spent 45 hiounseetings and interviews, as well as
countless hours gathering and reviewing materialseir expertise and commitment
significantly enabled the process. The Subcommittembers are as follows:

The Honorable Peggy L. Ableman, Superior Court,iCha
The Honorable Patricia Blevins, State Senate

Tania M. Culley, Esquire, Office of the Child Adaie — Staff
Dr. Allan DeJong, A.l. duPont Hospital for Children
Captain Harry Downes, Delaware State Police

Sergeant Phillip Hill, New Castle County Police Rement
John Humphrey, Children’s Advocacy Center

The Honorable Jennifer Mayo, Family Court

Janice Mink, Grassroots Citizens for Children

Mary Ball Morton, Department of Services for Chddr Youth and Their Families
Anne M. Pedrick, Office of the Child Advocate - fbta
Jennifer Barber Ranji, Esquire, CPAC Chair

Finally, the Subcommittee would like to expressithpact this review has had on it.
Collectively, the Subcommittee members learned nalbdut the successes and challenges faced
everyday in Delaware’s child welfare system — #yistem includes the Department of Services
for Children, Youth and their Families, Family Cquraw Enforcement, the Medical
Community and the Office of the Attorney Genertllearned of a number of dedicated social
workers who tirelessly use common sense and gatgigent in protecting children’s lives.
However, it also learned of a level of disconn&et tontinues to plague Delaware’s child
welfare system and adversely impacts the safeBetdware’s children. No matter the extent to
which each member has been exposed to the chifdneelystem, all Subcommittee members
were outraged by the facts of this case and hawblgive as a State failed this innocent child.
The Subcommittee believes this review, and futaueemws like it, are critical to monitoring the
child welfare system and to ensuring that Commmsai@mbers have exposure to these
individual cases.

Introduction

This tragic case involves the convergence of twmilfas with parents incapable of
adequately providing for their children becauselrifgs, neglect, and physical abuse. The result
in this case was the near death of 30 month olah Iddwis, Jr. at the hands of John Sr., the
person believed to be his father. John Jr.’s Ih&d been lacerated — transected from front to
back — by a direct force described by doctors aspawable to that present when an unrestrained
driver hits a tree at 30 miles per hour. When hved at the Emergency Room, John Jr. was
comatose, with no blood pressure and a near fasal of blood. Although John Sr. initially
claimed no knowledge of how the injury had occuyraad alleged only that John Jr. had been
having stomach problems, after investigation it wlagermined that the injury was caused by



John Sr. holding 30 month old John Jr. in a hottiabposition, face down, and forcibly driving
John Jr.’s body down so that his stomach slammted)ohn Sr.’s knee.

John Jr.’s mother and alleged father each had pheiithildren with different partners by
the time John Jr. was born, and each had a signifiand frightening history of care for those
children. Indeed, these families had been theestilgf child welfare involvement spanning
nearly ten years, in at least two states, requitimg involvement of police officers, child
protective agencies, the criminal justice systeradigal providers, public health workers and
social workers. Though the rest of the childrerthase families did not suffer injury to the
extent that John Jr. did, they have all enduredecggabuse, and instability. While the facts of
this case are unique, the theme is not: the pafente complex histories of a failure to parent,
with various partners and children; the historieslude many instances of abuse and neglect
involving many system contacts; and the child welfaystem as a whole seems incapable of
effectively handling all the dynamics.

Facts and Information

The child who is the subject of this review, Jdbavis Jr. (“*John Jr.”), was born in
January of 2001 to Susan Matthews (“Susan”). Attiime, Susan considered the child’s father
to be John Davis, Sr. (“John Sr.”), although patgrwas not definitively established. John Sr.
is the perpetrator of the horrific abuse that ethis review. After the near-fatal injury, John S
was found to not be John Jr.’s father. Before mgvorward with a review of John Jr.’s case, a
review of Susan and John Sr.’s history is necessary

Susan’s History

Susan’s history prior to John’s birth was hardigrpising. She had lost custody of all
five of her older children: Mark Matthews (DOB/90); Donald Matthews (DOB: 4/93; Shawn
Nelson (DOB: 8/95); David Matthews (DOB: 4/98ydaJack Matthews (DOB: 4/99). At
various points in time, all five of these childrerere in the physical and/or legal custody of
either their maternal grandmother or maternal alBusan was unable to identify the father for
most of the children. Susan had a longstanding tabit that caused her to leave precipitously
for varying periods of time, and her history of ghitution, incarceration, and homelessness made
her children easy targets for abuse and neglect.

The Matthews “family” first came to the attentioh the Division of Family Services
(“DFS”) on September 1, 1995, shortly after Susawegbirth to her third child, Shawn Nelson,
Jr. Although her two oldest children were therefand two years of age, her extended family
had apparently been able to provide enough parsafadort for Susan to avoid the attention of
DFS. However, when Shawn was born prematurely, both weight, with a terminal illness
transmitted by the mother and with indications etaf alcohol syndrome, hospital staff were
concerned about releasing him to Susan withoutvaftuation of her home and living situation.
DFS was called. Thus began a ten-year saga ofM2etés child welfare system’s involvement
with Susan and her children.



By the time Jack, the fifth child, was born coeaaddicted and with a terminal illness
transmitted by the mother in April of 1999, DFS lgaden up any hope of attempting to place a
child with Susan Matthews, who had proven herselépable of caring for or raising any of her
other four children, let alone a new infant withnmerous special needs. The Family Court
granted custody of Jack to DFS in June 1999. Adtéong period of struggling to determine
what the proper permanency goal should be fordhiksl, custody of Jack was transferred from
DFS to Susan’s sister, Michelle Jones in Octobe208fF. Just three months later, Susan gave
birth to John Jr. In addition to the issues Susather children faced at birth, she had become
involved with John Sr. — a man who had his ownuidishg history.

John Sr.’s History

John Sr. first came to DFS'’s attention on MarchZ®)0, when the DFS hotline received
an urgent referral from the child welfare agencamother state, naming John Davis and his then
wife, Tammy, as perpetrators. The child welfarerary advised DFS that while living in
another state, Mr. Davis had intentionally brokka teg of his and Tammy’s four-month old
son, also named John Davis, Jr. For purposessofdhport, we will refer to this John Dauvis, Jr.
as Michael. The agency further advised that Johh&l been convicted of a misdemeanor child
abuse crime as a result of the broker! ud that he also had several Court-ordered conditi
with which he had failed to comply. Further, tlgeeacy indicated that John Sr. and Tammy had
taken Michael, fled the other state, and were etido be in Delaware. Tammy had apparently
moved to Delaware in March, and it was suspectadbhn Sr. was with her and the child. The
agency noted that they believed Michael to be ingda Upon making the referral, the other
state immediately faxed its child protection resota Delaware DFS to assist them in evaluating
the severity of the situation.

DFS was initially unsuccessful in locating Michaégmmy, and John Sr., and still had
not located them on April 5, 2000, when DFS reagiaeother call from the other state, this time
from Michael's maternal grandmother. The callepressed grave concern about Michael's
safety and again noted that John Sr. was veryntiolewards both Tammy and Michael.

Despite efforts by DFS’s special investigator ecdte the Davis family, they did not
surface until May 9, 2000, when Hospital #1 madeo#ine report alleging that John Sr. had
brought Michael to the emergency room for a seegeeinfection. The doctor noted that the eye
infection was serious and that the child shouldehlaen brought in sooner for treatment. The
doctor explained that while he was arranging anatiyéc exam for Michael, John Sr. had taken
Michael and left the hospital, without treatment fos badly infected eye. Fortunately, the
information that John Sr. had given the hospitas wafficient for DFS to locate him the next
day.

% At the time the Subcommittee reviewed this casstemal grandmother had passed away and Michelle
Jones was raising Susan'’s first five children. M/hiis beyond the scope of this review, the ledfel
discord, domestic violence, abuse and neglect doguin Michelle’s home throughout the history big
case is beyond disturbing, and again raises the isthe Court and DFS having and using historical
information to make decisions about a child’s safet

* It is not clear to the Subcommittee why such @serinjury to a 4 month old baby resulted in oaly
misdemeanor conviction.



When DFS found Michael on May 10, 2000, he wasiendar with Tammy, John Sr., and
Michael's paternal grandmother. Michael was wegiimadequate clothing (a onesie with a
towel wrapped around him and no shoes) for thedgfyak weather, and he had a swollen, pussy,
and severely infected eye. The Division of Fandgrvices filed for and was granted emergency
custody of Michael on May 11, 2000. Michael wasated at Hospital #2 for a severe eye
infection (which had developed into a form of hepeingworm, and corrective surgery on his
penis. In addition, he was diagnosed with failiaréhrive, due to low weight for his age. Most
notably, in addition to the healing leg fracturdoctors also discovered a skull fracture. The
skull fracture was determined to have occurrediwithe last three months, making it the result
of a separate incident from the broken leg for Wwhlohn Sr. had already been prosecuted. The
case involving Michael was transferred to a DF&ttrent worker on the basis of medical
neglect.

While Michael’s case is not the case under re\agwthe Subcommittee, actions taken or
not taken regarding John Sr.’s role in Michael'suiies are extremely relevant to the case
involving John Jr., since a successful interventigth or prosecution of John Sr. could have
changed the course of John Sr.’s actions and,mainamum, would have given even stronger
evidence to later caseworkers, police, prosecwtndsthe Family Court as to the level of abuse
of which he was capable. Moreover, as the BryamtiN@andependent panel review, the Dejah
Foraker independent panel review, and the Fedetald Cand Family Services Review
concluded, historical information is critical taethssessment of future risk. We therefore review
the system’s response to Michael’'s case.

The DFS treatment worker (referred hereafter aBSreatment worker #1” to protect
identity) appears to have performed a thoroughesevof John Sr.’s history and quickly
concluded that John Sr. should not have accessicbaél. Despite repeated attempts by John
Sr. to visit with Michael — and to get the treatmesrker to give him information on where he
might find Tammy who left him shortly after losimgstody of Michael — the DFS caseworker
was diligent and consistent in denying him theigbtb do so. As a result, Michael was kept
safe from John Sr., had the opportunity to heahftos injuries, and was ultimately placed in the
legal custody of his aunt in another state.

Regarding law enforcement’s role in the investagabf Michael’s injuries, it is hard to
describe the disturbing lack of investigative skéind interest displayed in this case. On May
11, 2000, this incident was reported to the WilnmmgPolice Department (“WPD”). Initially, a
Patrolwoman responded and a misdemeanor endangdrarge was filed against John Sr. on
June 26, 2000 for failure to seek prompt mediczdtinent for Michael's eye. At some point,
however, after the skull fracture was discovereilyelve-year veteran Detective was assigned to
the case.

® The leg fracture provided some initial confusiorthe Subcommittee as all witnesses and notes seeme
indicate this fracture was separate and apart th@ninitial injury which occurred in another stat@. fact,
the criminal investigation conducted by both Wilgiion Police and the Department of Justice incluted
leg fracture, and the testimony of DFS indicateslitiblief that this was a different injury. Howewvepon

Dr. DeJong's review of the medical records in thitter, it was learned that there was no new kegdre.
Instead, it was the healing fracture from the ottate.



Despite his years of experience, the Detective idanddmitted that this was the first
case he had ever investigated involving a childsaluctim. The case seems to have “fallen off
the radar” for the Detective because his comfaellgvith this type of investigation was minimal
and, according to the Detective, his caseload wasanageable. Because he was aware that the
child was in a foster home, and therefore presuynabfe, the case was not a priority. The
Detective did not conduct the first interview iretbase until almost two weeks after the crime
was reported, when the Detective interviewed a ipfays at Hospital #2. The Detective’s report
indicated that the doctor referred to the femuctiree, a skull fracture, and failure to thrive, but
it contained very little additional information aketail regarding the extent or cause of the
injuries. It did note that this doctor was nottaar when the skull fracture had occurred,
although other medical records indicated thata decurred within the past three months.

Following this interview with the Emergency Roomctlwr, the case sat for four months
until the Detective conducted the next interview S&ptember 5, 2000, with DFS treatment
worker #1. Following that interview, the case &atanother 22 months, when Tammy, the
foster mother, and the current pediatrician werenérviewed. Shortly thereafter, on January
15, 2001, John Sr. — the person most likely to hzauesed the skull fracture to Michael — was
interviewed. This interview occurred a full eighbnths after the initial report. The next and
final action taken by the Detective occurred oniA®y 2001 when, according to the report, he
met with the Deputy Attorney General (“DAG”) asseghto the case and the case was closed
with no prosecution.

The handling of this criminal investigation is causr concern on a number of levels.
First, the lack of accurate record-keeping for & kEnforcement agency is astounding. The
Subcommittee notes it was very difficult to evervalep a timeline of law enforcement’s
involvement based on the Wilmington Police Departtisecriminal reports since the reports
have dates that are confusing and perhaps inaecuffadr example, the Supplemental Crime
Report has interview dates that, according to thesdin the report, would not have occurred
until after the report was submitted. Additionally, the dafethe Supplemental Report is
December 18, 2000, the Date Submitted for the tejgoOctober 19, 2000, and the report
includes interviews that occurred anywhere betwigery 2000 and April 2001. In addition,
although the Submitted Date for the Supplementan€rReport was October 19, 2000, the
Initial Crime Report was dated November 21, 2000 — onehraster the Supplemental Crime
Report and six months after the crime was repori#fhen asked about the Initial Crime Report
being dated after the Supplemental Crime RepogtDbtective stated very candidly that when
he started the Supplemental Crime Report, it catast attention that he had not completed an
Initial Crime Report, so he believes he createdairthat time.

In addition, the police reports were not on thecsdized report form that is to be used by
law enforcement when investigating a domestic imcid There are a number of reasons that use
of the domestic incident report form is importantthese cases, including the fact that use of
such a form would have caused Tammy and John Svetflagged in the Delaware Justice
Information System (“DELJIS”) as having been pdraacdomestic incident — an indicator that
could have been significant in later law enforcetrresponses to this case as well as to DFS and
the Family Court in later involvement with John Sr.



Second, the timing of the interviews is disturbipgyticularly given the seriousness of
the injuries. It took two weeks from the time afiant was found to have a recently fractured
skull before a single investigative interview wamducted. Four months passed before the
second interview, and a full eight months befoeefthal interview — with the person most likely
to have caused the injuries — was completed. Atthdhe Detective noted that the case was not
a priority because Michael was in foster care dratefore no longer in danger from John Sr.,
this fails to take into account other reasons imgortant for such an investigation to be pursued
much more vigorously. First, there is simply aagee likelihood of successful prosecution if
interviews are conducted and evidence is gathdosercto the time of the crime. Second, while
the Detective was correct that Michael was safehdwok no way of knowing whether John Sr.,
who he felt was the most likely perpetrator, hadeas to other children that he might victimize.
In fact, in January 2001, eight months after Midlsamjuries were discovered and during the
long pendency of the investigation, John Jr. wa® lamd, as will be discussed later, John Sr.
became his primary caretaker.

Third, the quality of the investigation was podrhe report ultimately concludes that the
case should be closed without prosecution becawsanjuries to Michael could have been
accidental. The report stated that the skull tnect'was caused possibly by the child falling
when not in the company of a parent,” and the gaseclassified as an “exceptional clearance.”
Yet not a single aspect of a single interview thegdotive conducted supports such a conclusion.
Moreover, the medical records suggest the opposiéhen questioned about the lack of
evidence to justify the conclusion reached, theeBt@te reported that he recalled being confused
by Michael’s various injuries — the skull fracturegdical neglect, healing femur fracture, and
failure to thrive. The Detective ultimately deaid#hat the report’s conclusion that the injuries
could have been accidental was a conclusion thatdgedrawn on his own, not an opinion
obtained from a medical professional who had reggwr been involved in the case. The
detective never did a full interview of a doctogaeding the injuries, nor did he consult with Dr.
DeJong or any other child abuse expert. When teeviewed Tammy — the person who, along
with John Sr., was most likely to know how the ngg to Michael had occurred e never
asked the question. The interview consisted of the Detective obtagninformation about
Tammy and John Sr.’s relationship as well as & lsplanation of the eye infection; there was
no mention of the fractured skull or the previousken leg, and the interview contained little
information regarding the failure to treat the eye.

The Detective acknowledged that despite twelve syear the force, he had hamb
training in child abuse, nor does the Wilmingtonié®Department provide such training to their
officers. Because WPD did not have a specialized for child abuse cases, the Detective
reported that each officer got whatever case camieinh or her, regardless of experience or
training in that particular type of crime. The $abmittee also was concerned that the
Detective’s supervisor — the person responsibledoognizing when a detective is struggling or
is not properly completing an investigation — didt rrecognize the problems with this
investigation. Moreover, not only did the supeovisiot intervene but he signed off on the
Detective’s problematic reports.

The WPD'’s lack of training and specialization iese complex cases is unfortunate and
inexcusable — but nonetheless, we cannot let allbbtame fall exclusively there. Most of the



Subcommittee members have no law enforcement miggirbut easily concluded that when
investigating an injury that likely occurred whaechild was with his parents, the parents should
at some point actually be asked about the injud that the questioning should take place less
than six months after the crime occurs. The Sulbcitiee also easily concluded that where a
professional is not an expert in a particular fidld or she should seek one out. Some things
simply do not require training and are a mattdoadic common sense.

While the Department of Justice (“DOJ”) attemptedill in the gaps, the Subcommittee
concluded that it also failed to take all of theessary steps to prosecute John Sr. According to
the DOJ, they conducted their own “investigati@f’Michael’s injuries in order to determine
whether felony prosecution was feasible. Oncedase came to the attention of the DOJ, in the
summer of 2000, the Deputy Attorney General (“DAGopped the misdemeanor charges
against John Sr., stating that she was doing sarder to bring felony charges against him.
According to the DOJ, jurisdictional and other Bsswltimately prevented the pursuit of the
felony charges in this case. Given the limitedinfation the DOJ had, the precise date of the
injuries to the child could not be pinpointed ahd triminal abuse could not be definitively said
to have occurred in Delaware rather than duringhlgléd’s prior residence in another state. The
DOJ also believed it would have been difficult tye that John Sr., and not Tammy, had
abused Michael, because he had been in the cdwettoparents for the three months prior to
discovery of the skull fracture. Based on theggmlléssues, the DOJ contends it was unable to
pursue felony charges.

The DOJ failed to reinstate the misdemeanor endamggeharges which did not suffer
from the same potential legal challenges. App&rdhe DAG who was working on the case
switched units around the time that the DOJ deteechithat felony charges could not be
pursued, and the reinstatement of the misdemeamaiical neglect charges completely fell
through the cracks. The DOJ has no internal aas&ihg computer system which would have
alerted superiors of this outstanding case, notltkdDAG ensure that the matter was passed on
to someone else for prosecution. The result was tthe misdemeanor charges were never
recommenced, and therefore neither John Sr. nomiyamere ever held accountable for the
skull fracture, failure to thrive, or even the naadineglect arising from the eye infection. The
DOJ also expressed prosecutorial frustration amdexm in situations where two caretakers have
care, custody and control of a child at the timeithuries occur. The Subcommittee shares this
frustration and discussed a nationwide review af karious jurisdictions handle these matters.

The Subcommittee notes that although the DOJ cdeduitcs own investigation and
concluded that felony charges could not be pursuehis case, that does not mean that WPD’s
failure to properly investigate this crime did nmve an impact on the outcome. The legal
hurdles to bringing the felony charges could hasenbeliminated if Tammy had cooperated with
the investigation. According to the testimony fréne DOJ, Tammy was interviewed by the
DAG but refused to cooperate. The fact remaing Dreputy Attorneys General are not the
primary people who are trained to obtain informatipom witnesses as part of a criminal
investigation — law enforcement officers are. Dgrthe course of this investigation, Tammy
had left John Sr., returned to the state wherefdraily lived, and was trying to deal with the
pending charges against her in Delaware as wehabirth of another child. Tammy was also
in contact with DFS to discuss Michael several smand had indicated that she wanted to



“make things right” for Michael and her new infant short, Tammy had a number of reasons
to cooperate with the investigation, and she shbalk been interviewed by a detective trained
to do so. Conversely, however, the DOJ is quitdleskin how child abuse cases are
investigated, and could have provided some guidamzk expertise to the Detective in this
matter.

Overall, there was a lack of communication regaydmichael's case between DOJ,
WPD, and DFS. According to the DOJ, they neveeiraadl a single report or document from
WPD regarding this case, nor could the DOJ everoborate the Detective's statement that he
discussed the case with the DOJ DAG prior to clpsin The DFS treatment worker #1 noted
(specifically with regard to this case and in gafjedifficulty getting information from the WPD
and the DOJ regarding the prosecution of casethod$h on September 27, 2000, the DOJ had
informed the DFS caseworker that it was dismissigmisdemeanor charge in order to pursue
felony charges for the skull fracture, all of tlmugces in this case agree that no one at either the
DOJ or the WPD ever advised the DFS treatment warkéhe ultimate decision not to bring the
felony charges. As far as DFS treatment workeknrgw, the WPD'’s investigation was ongoing
and regular coordination and communication betwienpolice and the DOJ was occurring.
Had DFS been aware of the reasons for not prosgcuthn Sr., the information could have
been entered into FACTS (DFS’s computer system)aaadable to social workers in the future.
The communication may also have resulted in furtiggstioning about reinstatement of the
original misdemeanor charge. DFS treatment workér eventually “gave up” on the
Wilmington Police Department and the DOJ becaugherekept her advised of the status of the
case, and because it was her experience thatdbisely occurred. Fortunately, this DFS
treatment worker had already recognized that Johw& a risk to children even in the absence
of any prosecution. Multi-disciplinary collaborati among DFS, WPD and DOJ in this case
would have revealed that according to the othetesiahn Sr. posed a danger to children,
especially given his confession as well as his lafckooperation with the other state’s Division
of Social Services.

Though she felt very strongly that no child wagesaith John Sr., and that Michael
should never be permitted to have contact withfaiker, the DFS treatment worker #1 had
never met Susan Matthews or any of her childrere¢@n knew or had reason to know of their
existence). She also was not aware that Johra8ryét another child -- this time with Susan -- a
mother whose family was already well known to DFS.

John Jr. is Born

In January of 2001, in the midst of the investigatof Michael’s injuries, John Jr. was
born to Susan. John Sr. was the alleged fathehn Jr. was classified “high risk” at birth
because of his mother’s terminal iliness statuslaokl of compliance with her terminal illness
treatment during pregnancy. Due to the DivisiorPablic Health’'s (“Public Health”) extensive
prior involvement with Susan, they phoned in a repo the DFS hotline. DFS rejected the
report. It is not known why a report was not matiectly by Hospital #3. The hotline
disposition note rejecting the Public Health redéfocused solely on Susan and stated “[w]hile
mom’s history is quite concerning, we really haver@ason to investigate her with this child.”
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The Subcommittee has two concerns regarding tmslasion. First, it is disturbing that
Susan’s history of drug use and failure to carehfarfirst five children did not provide enough
reason for DFS to at least perform an investigatmmascertain whether Susan’s known drug
habit had been addressed before permitting heakio this child home. Second, the hotline did
not link the case to John Sr., who had an actige cagarding Michael at that time. Since John
Sr. was listed as John Jr.’s father, his name shbale been processed when the report was
made. Such a link would have alerted the hotlineker to John Sr.’s recent and severe history
of child abuse, hopefully leading to a differergpense to the report. It would have also led to
some connection with the DFS treatment worker ithdel’'s case. Such a connection would
have given the worker the opportunity to make tbie aware of her many concerns regarding
John Sr., and may have given the hotline workeiffardnt perspective on the case. John Jr.
should never have been sent home with John Sr.Sarséin — and certainly not without a
significant amount of intervention, treatment, aogersight. A demonstration to the
Subcommittee of the FACTS system evidenced the e@bewhich this information can be
acquired if someone searches for it.

Public Health proceeded to provide services tddhaly, but those services were limited
to transportation to medical appointments and vmee¢ with frequent hostility by Susan. For
example, according to the Public Health notes at wint when they communicated to Susan
their concerns regarding her failure to attend wedappointments for John Jr., Susan simply
responded by saying “I don’t care if you call DFSyeu think they're going to do anything
because you say | don't take him to the doctor'€Xiring the time that Public Health worked
with Susan, the public health worker was never pégchaccess to the various homes the child
was living in, and was never able to provide angepaing support or direction in a home-like
setting. It was clear to the Subcommittee thatiPdealth struggles in determining the level of
neglect that would warrant a report to the DFSihetl This struggle intensifies when a report
like the one described above is made and rejectedthis case, Public Health struggled in
determining the level of neglect since the clieaswften hostile and not at home.

Susan and John Sr. had John Jr. in their carewstddy throughout 2001, despite missed
doctors’ appointments and evidence of significanindstic violence in the home. Relevant
incidents that occurred during that time -- and B&S was not made aware of -- include the
following:

« On May 29, 2001, Susan appeared at Family Courtfite for a Protection from
Abuse Order (“PFA”). In that petition, Susan a#ldgthat John Sr. was a very
abusive man, that he had been physically abusileetamn a number of occasions,
that he had hit her while she was holding Johnaid, that John Sr. currently had
physical custody of John Jr. and was keeping homfher. She also alleged that
John Sr. was not John Jr.’s father. The PFA wastgd by default on June 15,
200P. It awarded custody of John Jr. to Susan andilpiteti contact between John
Sr. and John Jr. for a period of one year.

* On June 1, 2001, Susan appeared at Hospital #2&damcy Room with John Jr.,
indicating that she wanted John Jr. checked outiussc he had been in his father’s

® On that same day Susan filed to vacate the PR#graptly without success.

11



care for a period of time and she was concerneddtitan Sr. had abused him. She
also alleged that John Sr. had abused her. Hoggtecalled the DFS hotline
inquiring whether there was an active case forahadividuals. The hospital was
advised that there was not an active case. Todhegary, DFS treatment worker #1's
treatment case regarding John Sr. and Michael willsastive, but again not
discovered.

e On July 28, 2001, Mother went to the Hospital #3hwa broken hand, which she
claimed was the result of her defending herselireganother assault by John Sr.
There is no indication of any referral made to Ewiorcement or DFS regarding this
incident.

* On December 8, 2001, Susan appeared at the HogpitBimergency Room again
following a domestic violence incident with John. S6Gusan had reported to the
Emergency Room seeking help and refuge from John Bihile the nurse was
making arrangements for Susan and John Jr. to gd&ttered women’s shelter, John
Sr. barged into the examining room and began taeakgith Susan. At one point
John Sr. grabbed Susan and scratched her on the hecthen attempted to punch
Susan while she held John Jr., but punched Johm the cheek instead. The hospital
called WPD and, according to their report, notedst3atches approximately 2%
inches long to the back of [Susan’s] neck and atdeces a small red spot to the right
cheek of [John Jr.].” Susan was transported tbedtex. The Department of Justice
indicates the charges were dismissed; howevehgairme this report was completed,
no additional information was available.

What is most significant regarding all of theseideats — three of which involved John Jr.
directly — is that DFS was not contacted for anytt@m, nor was DFS aware that they had
occurred. The WPD report from the December 8, 2d@ident notes that the case was not
active with DFS. This, of course, is incorrect,Jatin Sr. was active with DFS, and again the
worker on John Sr.’s active case was not made atvatelohn Sr. had another child that was in
his physical custody. But more important, regassllef whether a case was active or not, this
incident — in which the perpetrator was bold enotmtiollow one victim to the hospital and
abuse her and a second victim, John Jr., in thegamey room — should have been a clear signal
of the danger that Susan and John Jr. were in reytdter the Hospital #1 nor the WPD bothered
to call the DFS hotline. In addition, the facttthathis point John Sr. had an active PFA against
him — a PFA that prohibited him from even havingteat with John Jr. — seems to have escaped
notice despite the fact that PFAs are availabld&hJIS so as to be easily accessible to law
enforcement when responding to any domestic intiden

John Jr.’s Case is Investigated

" The DFS records indicate that John Sr. was tak@encustody on December 23, 2002, for resistingsarr
and an outstanding warrant on the December 8, 206itient.
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Finally, on October 25, 2082the hotline received and accepted a referral fiohm Sr.
alleging physical neglect of John Jr. by Susanthattime, Susan had been missing for over two
weeks and was thought to be on a crack binge. v&isealso pregnant by John Sr. and had
missed all prenatal appointments. John Sr. wasnplwged, living with Susan’s uncle, and
staying home with John Jr. in Susan’s absence. hotime report noted that based on a review
of CYCIS (DFS’ old computer system) and FACTS, J&mnhad broken another child’s leg; it
also listed him as a perpetrator in this invesigat Classifying someone as a perpetrator is
solely discretionary by the hotline worker and im&lsupervisor based upon their assessment of
the risk factors from the hotline report. This agseto be the first time that anyone noticed that
John Jr.’s father and, at this point primary cugtodwas the same man who had seriously
abused his other son Michael just two years earli€he case was classified as routine and
assigned to a DFS investigation worker.

According to DFS procedures, a routine investayatiequires a response within ten days.
The DFS investigation worker first attempted a honsé with John Sr. on November 4, 2002 —
exactly ten days after the report. This attempt wasuccessful. Although she made additional
attempts, she still had not established contadt ®itsan or John Sr. when, on November 14,
2002, twenty days after the first hotline call, ttaline received a second referral regarding John
Jr. The caller this time was Susan alleging physieglect by John Sr. Susan claimed that the
house where John Sr. was staying with John Jrnbaadectricity, that John Sr. had a bad temper,
that he had broken his other child’s leg, thatIshe obtained a PFA against him, and that he had
been abusive to her and caused her to drop Jollurdng a fight. Susan also alleged that John
Sr. was not John Jr.’s father and stated that abddft home because of “a little drug addiction.”
This urgent report required a 24-hour respohsé\otwithstanding the requirement, DFS
investigation worker #1 was unable to meet withnJ8h. despite unannounced home visits and
phone calls until November 18, 2002 when she hadhe and only visit with John Sr.

Prior to this meeting with John Sr., DFS invedima worker #1 had obtained the
following information. She had spoken with DFSatreent worker #1 regarding John Sr. Her
notes state that based on this conversation, siieelé that John Sr. had an “abuse issue” in
another state regarding a child by another wom&@he notes also said that John Sr. had not
complied with the orders entered in the other sdata result of the abuse and that DFS treatment
worker #1 felt “that he has anger issues and ...ccbel a threat to a child.” DFS investigation
worker #1 also had John Sr.’s criminal history d&eecvia the National Crime Information
Center (“NCIC”), through which she learned of thiemgnal conviction in that state. However,
at no time did this investigation worker review titeld protective agency records from the other
state which would have been critical for propek @ssessment and history review of John Sr.

8 Just 5 days later, on October 30, 2002, DFS tresattmvorker #1 would appear in Family Court
supporting the relative custody petition regardiftighael and receive an order prohibiting all contac
between John Sr. and Michael.

° DSF investigation worker #1had already misseditheay contact deadline for routine responsesntpki
more than 20 days and another hotline referrabtmect with John Sr. She also missed the urgent
response deadline of 24 hours, taking four addilidays before connecting with John Sr. Regardidss
felt she had met the applicable deadlines by ma&itemmpts within the proper time frame, becausgetit
efforts satisfy the requirements. At no time dittinvestigation worker perceive that her inapitit reach
John Sr. was a deliberate effort by him to avoaahthorities nor did she enlist the help of secshift or
the weekend unit to help meet the contact schedule.
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who had already confessed to that state’s soamices system that he had fractured Michael’'s
leg.

According to DFS investigation worker #1's testimoaind the DFS records, this visit
was the one and only time she met with John SrJadmn Jr. during her investigation.
Unfortunately, she was easily fooled by John Showy now had become quite savvy in his
involvement with child welfare authorities. DFS/@stigation worker #1 believed that John Sr.
was “very involved with taking care of this childi¥ery concerned about Susan and her
situation,” and was making efforts to obtain seegito care for this child. Her testimony before
the Subcommittee indicated that since John Sresgmted that he was “working on” daycare
and a Medicaid card, had kept medical appointmantshad a clean house, the placement was
appropriate. Her notes from the meeting state“ti@tid have an incident in [another state] and
there is a no contact order for his other two chitdthat are placed there... he knows that he
[will] have to get the parenting and anger mgt pangs done — he is all for doing it and will
cooperate when he gets stable with his job anccdeg ....” The notes further state that John Sr.
“recognizes that DFS is concerned about risks ¢batd occur as he has past issues [with] his
other children. However, he denies that he israathat this time and denies that he has any
problems with his child.” No mention of the fabtat John Sr. may not be the father was ever
made'® Approximately one month after this meeting — m#teshort telephone conversation with
Susan and a brief discussion with Susan’s probatificer, the investigation was completed and
the case was transferred to treatment. AlthougtRisk Assessment completed by investigation
worker #1 at the end of the investigation refert@e couple of other collateral contacts, there
was no documentation of any such contacts in tee nates.

This investigation fell short in a multitude of yga— some related to a lack of
information, but most due to poor decision making diminishment of information that was not
consistent with the investigation worker's persom@w of John Sr. and the case. DFS
Investigation worker #1 knew of John Sr.’s abus&lathael from a number of sources: it was
noted in the hotline report she received; she Hadiwed the criminal conviction information
through NCIC; she had discussed the case with DE&nent worker #1; and Susan had
reported it in her hotline call. Yet this workeilsdisavowed knowing the seriousness of the
prior abuse. Regarding the notes in the hotlipente— which, based on a review of FACTS and
CYCIS, said, “Fa broke his other son’s leg on 12993 He was convicted of that in [another
state]. Then, he and mo and children fled to DEDFS investigation worker #1 said that a
worker cannot rely on the information in the hatlireports because it is often not accurate.
Regarding the discussion with DFS treatment wo#lerthis worker told the Subcommittee that
she did not believe that she had been made awarddhn Sr. was “violent,” and she felt that
the treatment worker had not had enough interaatiith John Sr. to offer much guidante.
Regarding the criminal conviction, she did not fige$ was particularly relevant since it had only
resulted in a misdemeanor conviction, and she nbtdview that parents are convicted of

19 paternity testing conducted after John Jr. entBfe® custody indicated that John Sr. is not thieeiaof
John Jr. but is the father of Scott (sibling ofrddh.).

1 While the word “violent” is not found, even DFS@stigation worker #1's notes of her conversation
with DFS treatment worker #1 do indicate that tleatment worker told her she believed John Sr.ccbal
a danger to John Jr. Also interesting is the itigaBon worker's comments that the treatment wo e
not had enough contact with John Sr. to “offer mgaldance,” given that investigation worker #1
formulated her “opinion and conclusions” in thisedrom one meeting with John Sr.
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misdemeanors for simply disciplining their childreRegarding the call from Susan that also
referenced Michael's broken leg and other abuseldiyn Sr., DFS investigation worker #1

completely discounted it, despite the fact that smhthe information corroborated statements
from others, especially from DFS treatment worker #his worker simply stated “look at the

source” and “Mom has her own issues.” Overall, ti@unting reports of John Sr.’s violence
should have been an obvious warning sign that Johwas in danger, but this investigation
worker was simply not listening.

The Subcommittee concluded that, even if DFS ingason worker #1 did not believe it
wise to give much credence to any of the infornmatshe was given, at a minimum the
allegations surrounding John Sr. should have caused to perform a more detailed
investigation. Regarding the criminal convictiavhile the subcommittee disagrees with DFS
investigation worker #1's opinion that parents dagy get criminal convictions based on simply
disciplining a child, it does agree with the ungigrt) premise that a caseworker cannot rely on a
criminal conviction to determine what happened pasdicular case — rather, a conviction should
be viewed as a red flag that additional investayats needed. DFS investigation worker #1 did
not take steps to become informed about this seiatlagation regarding John Sr. having broken
Michael’s leg just two years prior and having fdik® comply with any of the requirements that
came with that conviction.

Regarding Susan’s call, while the Subcommittee egythat Susan’s actions may not
have made her the most reliable reporter, the tegghauld have been investigated — particularly
those allegations that were easily verifiable, saslthe domestic violence history and the fact
that a PFA order had been granted in June of 2@0though the PFA order had expired by this
time, it would have given insight into the facttttiae Court found against John Sr. regarding the
abuse of Susan and John Jr., that John Sr. hadusstdy of John Jr. under the PFA order, and
that John Sr. had been prohibited from having amact with John Jr. for one year. Moreover,
the other sources tended to give Susan’s claims credibility.

In fact, despite what DFS investigation worker #itfgressions may have been from
DFS treatment worker #1, Susan, the hotline repamng the criminal conviction, as an
investigator it was this worker’s responsibility review the previoutounded material from the
other state’s social service agency, but she fadetb this as well. A review of this information
would have told her that John Sr. was not just sedwf having broken Michael’s leg, he had
confessed to it (albeit after a period of claiming he had only méging to catch Michael when
Michael started to roll off of the bed). Equallyportant, this history would have shown John Sr.
to be extremely effective at appearing to be angafiather when in fact he was a violent abuser.

In addition to the information she had regardinghdiel’s broken leg, DFS investigation
worker #1 also had the history of the Delaware stigation regarding Michael, in which John
Sr. was founded for neglect. This investigatiorrkeo was aware of this previous case, but felt
that it was not relevant to the current incidentl aflegation of neglect. DFS’s own records
showed a failure to treat a serious and painful iafection, a diagnosis of failure to thrive, a
diagnosis of ringworm, a suspicious skull fractarel a healing leg fracture, all while in John
Sr.’s care. Regarding this history, the worker@instated, “We have to deal with what is going
on at the time, not the history,” and she was “dadinbased on the current situation.” When
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guestioned about the report that John Sr. had omperated with DFES’s plan for Michael, her
only response was that “it raises concerns.”

Even assuming DFS investigation worker #1’s positizat this matter should be viewed
as incident based, her progress notes show no read® confirm daycare, medical care,
Medicaid, job status, etc. The narrative of hek rissessment appears to indicate that the
previous DFS treatment worker (#1), primary cargspgtian and Susan’s probation officer were
used as collateral contacts. Moreover, duringctingse of the investigation, this investigation
worker was presented with evidence that Susandtadied to the home, yet she never followed
up on this information. She also relied, albeitheut meeting any of them, on John Sr.’s
support system as a positive. This support sysitegedly included paternal grandmother, who
had assisted in eluding DFS and the police in daech for Michael, and Susan’s uncle Jimmy,
who was a known drug addict. In short, the onlgspeal contact DFS investigation worker #1
had with anyone in the almost two months she haddfise was John Sr., and the only other
documented contacts made were via phone with SarsdiBusan’s probation officer.

Over and over again, DFS investigation worker #1s vpaovided with information
regarding John Sr. having been abusive, and oveéroaer she refused to take note of the
information, relying instead on her view that wietelevant is “what is going on at the time.”
The point that seemed lost in this investigatiotha what is “going on at the time” can best be
seen with a complete knowledge and consideratidghetase history. What the Subcommittee
finds particularly disturbing isot the lack of information that this investigation niker had, but
rather sheer volume of information stiie have and her refusal to use that information t&ema
decisions in this case. It is clear that no amaifnhistoric information would have led this
investigation worker to remove John Jr. from JohnsSustody — she stated as much in her
interview. Although she initially said that themsaction from the other state did not cause her to
remove John Jr. because it was only a misdemesaimn later questioned about whether a
felony level conviction would have changed her @wi she said it probably would not have.
Because she saw no current signs of abuse or ndgéec John Sr., she did not consider the
severe prior abuse of another child a portent ofgds discounted the warnings from DFS
treatment worker #1 and the referral from Susargs veadily misled by John Sr.’s ostensible
concern, and allowed the child to remain in the adrthe man who would ultimately injure him
so severely that he almost died.

DFS investigation worker #1's refusal to take nofeanything other than her narrow
view of John Sr. and Susan continued to the ertepinvestigation. On December 18, 2002 —
approximately two months after receiving the caghe-case was transferred to treatment with
Susan founded for physical neglect. Prior to fiemisig a case to treatment, the investigator is
to complete a DFS Risk Assessment which, accorttn®FS’s policy manual, is used “to
determine the possibility of future harm.” As witither risk assessment tools, the DFS Risk
Assessment prompts the worker to provide infornmat@and then takes that information and
performs an objective measurement of the risk ptesén this case, when she provided the
information required the Risk Assessment conclutied there was an “obvious likelihood that
the child will be maltreated requiring immediatedasomprehensive response. Conditions are
extreme, control must certainly be imposed ...” sy this dire report, John Jr. was not
removed from the home, nor was a safety plan dpeelas per DFS Policy. When questioned
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as to why she did not take the action suggestatidyisk assessment, DFS investigation worker
#1 shared her view that the risk assessment igsssahd largely ignored at least in cases where
one caregiver is not living with the child.

During DFS investigation worker #1's handling ofstltase, her caseload varied every
two weeks as follows: 20, 23, 18, 14. The maximoumber of cases for investigation
caseworkers as established by the Child Welfargueaf America, which has been adopted as
the standard in Delaware, is 14. The worker iegishowever, that her caseload had no impact
on her casework in this matter as “she always do#®rough job and knows what . . . is going
on with her cases.”

In addition to completing the “scored” portiontbe Risk Assessment, DFS investigation
worker #1 was also required to complete a few tiggs regarding the case before it was
transferred to treatment. Although the narratneggrding John Sr. were largely complimentary,
they did note “[concern] is that dad has prior ptgisabuse case against him and he has [not]
complied fully with court [ordered] services in erdo get visits back with his other child[ren].
He was charged and pled to assault of another dailésing broken bones and severe eye
infection. He fled the other state when this afiswoccurring. He recently had case open for
services and did not comply.” The Subcommitteeesidhat although DFS investigation worker
#1 noted the broken bones in her risk assessmémt, ssemed to indicate during the
Subcommittee review that she was not aware of xteneof the injury in the other state. Again
she stated that she only knew that he was convicteal misdemeanor and that parents are
convicted of misdemeanors for simply disciplinihgit children.

In addition to the Risk Assessment, an InvestigatDisposition Assessment was
completed by the investigation supervisor. Thiseasment expressed less concern regarding
John Sr., stating only that “John Davis also h&8-8& [history] which presents risk and need for
further DFS intervention” and “Mr. Davis could bdihefrom a parent aide and anger
management classes.” This Assessment was shaly-6 @r 7 statements long — and the above
statements were the only mention of John Sr.

Interestingly, one of the stated bases for foundngan for neglect was that Susan had
left the child with John Sr., knowing that he hadumresolved history of abuse. Specifically,
DFS investigation worker #1's risk assessment taeastated, “case founded for neglect/
physical to child by mom due to her drug abuse aowl ability to care for child when she is
running the streets etc. — and her leaving babynaisg) that child will be safe with the father
whom has past abuse case that has been unresolVad. Subcommittee finds it troubling that
John Sr.’s abuse history was enough of a concerudsan to be founded for neglect because
she left John Jr. in his care, yet the history was sufficient concern for DFS to remove the
child from this situation. So in fact, the casekesrdid exactly what she had founded Susan for
— she left John Jr. with a man who had an unreddh&ory of abuse. At this point, John Sr. had
broken Michael's leg, failed to provide treatment & severe eye infection, had custody of
Michael during an unexplained skull fracture, fdil® cooperate with the investigation, had
numerous domestic violence incidents, includingesaivin which John Jr. was the victim, and
had a PFA order entered against him. All of thas&lents were recent and no intervention had
been provided. In short, by this time it was cleano uncertain terms that John Sr. was a
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violent man to his partners and to his children getdhe was permitted to be the sole custodian
of this baby while Susan was founded for her neglec

John Jr.’s Case is Transferred to Treatment

When DFS treatment worker #2 was assigned Johsichse on December 19, 2002, she
reviewed the short Investigation Disposition Assemst completed by the investigation
supervisor. As noted above, this document was sbort and contained only two sentences
regarding John Sr. She reported that she didevogw the Risk Assessment completed by DFS
investigation worker #1 or the case history. Th&@unmittee interviewed the DFS Treatment
Program Administrator who stated that the Risk Asseent is an important tool for treatment
workers, and treatment workers rely on investigatimrkers to complete the history review and
include it in the Risk Assessment.

Although DFS treatment worker #2 claims to haveedarrACTS search on John Sr., she
states that nothing came up under John Sr.’s na@he. believed she had no access to DE£JIS
for PFA information, and further felt that thereswao reason to check DELJIS because the PFA
and other relevant information should have beeahéninvestigation disposition assessment. As
a result, the broken leg and accompanying convidtiothe other state, the history of John Sr.
and Tammy contained within the DFS FACTS databtéehotline reports, the PFA order, and
the warnings from DFS treatment worker #1 all eedaPFS treatment worker #2's notice.
Based on the very limited information in the Inwgation Disposition Assessment, this
treatment worker concluded that Susan’s historgrafy abuse, prostitution, and other children
not in her care made Susan her sole basis for oonde contrast, John Sr.’s history was not
considered remarkable or significant. This treathveorker stated that her only concern about
John Sr. was her belief that he “needed some stuppor

DFS policy requires the treatment worker to corgke family safety assessment within
ten days of receiving a case. DFS treatment watRes first attempted contact with the family,
however, was nineteen days later on January 7,.200® next attempt occurred fifteen days
after the first late and unsuccessful attempt,amudry 22, 2003. Five days later, DFS treatment
worker #2 sent a letter to John Sr. requesting atimgg These were the only attempts this
treatment worker made to meet with John Sr. umirBary 24, 2003 when she met John Sr. at
the hospital while responding to a new hotline repased on Susan having given birth to her
seventh child Scott. DFS treatment worker #2’stfaontact with John Sr. — which took place
only because of the hotline report regarding Sedtherefore occurred more than two months
after she received the case, and 50 days aftéintieerequired by DFS policy.

We now turn briefly to Scott. Susan actually ghuréh to Scott at home, where he had to
be resuscitated by paramedics. He was admittatiegchospital in hypovolemic shock with

2 DFS access to this system was authorized followiegndependent Death Panel recommendations in
the Bryan Martin matter and the Child Protection 8£1997. At this time, Master Family Service
Specialists and Family Crisis Therapists in In\gggion, Special Investigators, Supervisors, hotitadf

and designated clerical staff all have access thJd= However, all treatment workers and Family
Service Specialists and Senior Family Service $lists in investigations must access this inforomati
through authorized DFS users.
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subdural and cerebral hemorrhages and he testé@t/@der cocaine. Despite both Susan and
Scott testing positive for cocaine at birth, Sudanied any recent cocaine use. Scott’'s case was
abridged in investigation and assigned directlpES treatment worker #2.

On March 3, 2003, DFS treatment worker #2 wasrméa that Scott was ready to be
discharged from the hospital. She met with Johra®&a his mother, noting that Susan was back
in jail. DFS treatment worker #2 felt comfortalpéacing Scott with his father and paternal
grandmother and advised that she planned to retem $r. to a parent aid and public health
nurse. Although the High Risk Infant Protocol Mearmdum of Understanding (“High Risk
Infant MOU”) required that a discharge meeting meeting between DFS, Public Health, and
the hospital — take place in this case none ocdururing her interview, DFS treatment worker
#2 claimed to be unaware of the requirement ofkigh Risk Infant MOU. DFS points out that
while the High Risk MOU had been signed at the toh&cott’s birth, training of DFS workers
on the protocol did not occur until March of 200BFS treatment worker #2 never reviewed or
considered any history regarding John Sr. or pategnandmother’s prior attempts to evade
DFS.

Following Scott's release, John Sr. appeared tdS DFeatment worker #2 to be
responsibly caring for Scott. He had obtained wediare and medication and was receptive to
home visits by the Public Health Nurse who repotted he was doing well with the baby. On
April 9, 2003, however, DFS treatment worker #2riea that Scott had been admitted to
Hospital #2 with a laceration to his nose whichuiegd stitches. John Sr. claimed that the
“scratch” was self-inflicted. The doctors, howeveoncluded that the cut on Scott’'s nose had
been inflicted, and definitely was not a “scratchzurther examination of the child revealed an
old brain injury and a skull fracture as well agxplained intra-cranial bleeding. While it was
noted that the brain injury and skull fracture cbpbssibly have occurred during birth, the intra-
cranial bleed was recent and the cause was unkndyacording to the treatment notes, DFS
treatment worker #2 was informed by the hospitatisdoworker that this was all “very
suspicious.” Her notes also indicate further asston with the social worker about whether the
hospital social worker had concerns of abuse ornesggwith the DFS treatment worker
personally indicating that she “has not seen anygtho that effect.” The hospital social worker
indicated that she was “torn over what to do” beeadiohn Sr. did appear to be appropriately
caring for Scott. Although the hospital social war stated that “all of this stuff may be
accidental,” her earlier caution about the casagg&suspicious” remained. On April 16, 2003,
DES treatment worker #2 again spoke with the habpitcial worker, who again noted that the
nose injury was still suspicious and was being doeEnted as “inflicted wound/source
unknown.” She also noted that the “recent intnaieadebleed is still unclear.”

Unfortunately, DFS treatment worker #2 independeattributed all of Scott’s injuries to
Susan’s drug abuse or birth trauma, without angudision with Dr. DeJong, a child abuse
expert, and in contradiction to what the medicabrds showed and the hospital social worker
indicated. DFS treatment worker #2 is the only [pe8son to have had contact with the hospital
social worker. Like DFS investigation worker #1F® treatment worker #2 had become so
focused on Susan and her problems that she waiyreadvinced by John Sr.’s outward shows
of concern, and did not suspect him as a posslilse despite the mounting evidence to the
contrary. Moreover, DFS treatment worker #2 did report these suspicious injuries to the
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hotline, despite DFS policy requiring her to makelsa report to both the hotline and the police.
She also failed to complete a serious injury repast required by DFS policy. Again, DFS
treatment worker #2, an employee of DFS for neaigjteen months at this point, was unaware
that such a report was required. This report whalde alerted upper administration at DFS of
this case. Instead, Scott was released a fewldysto both Susan and John Sr. without further
investigation — and once again, an unresolvedyrtua child went virtually uninvestigated.

We turn back now to John Jr. As was noted abB¥S treatment worker #2’s first
contact with John Sr. after receiving John Jr.'secavas at the hospital when she responded to
the call regarding Scott’s birth (more than two mhsnafter being assigned the case). Her first
noted discussion with John Sr. regarding John idr.ndt occur until several more days had
passed when, on March 3, 2003, while meeting wathnJSr. regarding Scott this treatment
worker asked John Sr. about John Jr. She leaorethé first time that John Jr. was not living
with John Sr. Rather, according to John Sr., he kéng with Susan’s sister, Michelle Jones
(the relative who had custody of Susan’s other tihddren). This information should have
prompted a couple of responses from DFS treatmerkex #2. First, it should have raised some
level of concern as to what had prompted a changhe living arrangements for this child.
Second, according to DFS poli@and common sense, it should have prompted a visit and
assessment of Ms. Jones’s home, to ensure thatJdolms where John Sr. reported him to be
and that he was receiving adequate care. DFSrtesitworker #2 did nothing regarding this
information.

Regarding any possible concern over the reasorthi®rchange of placement, DFS
treatment worker #2’s notes state that John Srs‘me clear on explaining why John Jr. was not
living with him any longer.” Apparently this laak clarity did not cause her concern, because
she did not conduct any follow-up on the issueRegarding the appropriateness of John Jr.’s
current placement, DFS treatment worker #2 told3thkecommittee she was not concerned about
this de facto placement since Ms. Jones already had Susan’'sfiner children in her care. The
Subcommittee notes that this was the sixth chilBugan’s to be placed with Ms. Jones, and that
there was a significant criminal (and DFS) recofdl@mestic violence incidents at Ms. Jones’s
home including the following:

e On 1/25/99, a police report involving Michelle Jerend her paramour was filed. The
report states that paramour pushed Michelle arehtbned to kill her. Witnesses listed
include David Matthews and Shawn Nelson, two ofa®isschildren that had already
been placed with Michelle.

e On 10/18/99, another police report of a domestwent involving Michelle and her
paramour was filed. The report states that Miehgliffered a contusion after her
paramour struck her in the face. Shawn NelsonCedd Matthews are again listed as
witnesses. The report states that paramour thmedt® shoot Michelle if she left him
two weeks ago, is cocaine involved, is very jealaod had told Michelle that if he could
not have her, no one will. Michelle reported that paramour dragged her by her hair
and repeatedly punched her in the face. The offesponding noted overturned
furniture and the telephone had been broken irdogs.
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* 0On 4/19/00, a DFS social worker considering Miaghel a placement for Jack (one of
Susan'’s children) spoke with the leasing officé/la¢helle’s apartment complex. The
office confirmed that the police have been out ssviémes for domestic violence in
Michelle’s home. They also reported that otherdessts have seen paramour beat
Michelle in the hallway, that he uses drugs, arad kichelle has come into the office
with bruises on her, screaming that she wantsatleslchanged so that her paramour
cannot get in to the apartment.

Further, DFS records showed serious concern abbether Susan’s five other children
should have been placed with Ms. Jones — so a ehittl certainly seemed to be pushing the
limits. A review of DFS records regarding the gaent would have revealed this information.
A physical review of the home and a meeting withcihdlle might also have been helpful,
particularly in shedding light on John Sr.’s cace fohn Jr. and what led to the change in
placement. DFS treatment worker #2 was once agslenged by lack of knowledge of the
DFS treatment policies, this time being totally waee that a policy required her to visit any
new placement of a child with an open treatmené.cddoreover, even after consulting with her
supervisor, this treatment worker did nothing t@eatain whether this was an appropriate
placement for John Jr.  The Subcommittee is atv@mehaving more information about John
Jr.’s placement with Ms. Jones would not necegsaidve changed the outcome. The point
however, is that over and over again, caseworlgrered DFS procedures, case history, and
good judgment at a time when John Jr. was so datghein need of protection.

DFS treatment worker #2’s notes regarding her M&,cB003, discussion with John Sr.
also indicate that she had learned from anotherceaihat John Jr. was not being taken for his
doctor appointments. Although she asked John Boutathis, he did not provide any
information, saying he “did not have any info abthus.” The treatment notes go on to state that
she would “do collateral and follow up w/medicaldrasap.” The Subcommittee found nothing
in the treatment worker’s notes, however, to indidhat any such follow-up was done. When
the Subcommittee asked DFS treatment worker #2tgheuollow up that her notes seemed to
indicate she recognized as important, she statadstie believed she asked a Family Service
Assistant to look into it and she did not recaltigg any report back.

The discussion of John Jr. next came up on Mar¢l2QQ3, when DFS treatment worker
#2 accompanied John Sr. to a medical appointmer§dott. While she was at the hospital, the
hospital terminal illness social worker informed Ereatment worker #2 that John Jr. had
missed his 18-month appointment for terminal ilhessting and that they would like to see him.
No further mention of John Jr. is made in the treait notes, and this attempt by the hospital
social worker to enlist DFS’ assistance in gettiwdin Jr. to his doctor’'s appointments went
unheeded.

In late July 2003, John Jr. entered Hospital #3E@ncy Room at 3:50 a.m. with a
lacerated lip. His front tooth had also been kmaolckut. John Sr. reported that the child had
fallen and hit a bookcase at midnight. DFS treatmeorker #2 was not notified by the hospital
of this visit to the ER despite the family’s extmeshistory with this particular hospital. Home
visits with John Sr. and Scott were conducted Iy dod August of 2003.
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On September 15, 2003, treatment worker #2 resgabtwithe hospital after John Jr. was
brought in to the ER close to death due to a laedriver suffered at the hands of John Sr. John
Jr.’s hospitalization this time left no doubt tlJahn Sr. was not the caring, loving parent he had
pretended to be. The child had a liver laceratesulting from direct, strong force, such as a
kick or a car accident. John Sr.’s explanatioat the child had had an upset stomach a few
weeks ago, was not reasonable. DFS was alertedh liygent referral to the hotline. A second
shift social worker was dispatched to the hosgtad met there by Wilmington Police officers.
The officers advised that the child’s injuries we serious that he may not survive. When
guestioned, John Sr. explained that he had no ldea the child was hurt “unless he did
something in his sleep.”

Following emergency surgery — during which Johnwint into cardiac arrest for the
second time that day — his abdomen was too swatldre sutured. The surgeons advised that
the child’s liver was transected from front to balk had no blood pressure, and was comatose.
He had endured a near-fatal loss of blood. Thgesurs concluded that it took great force to
cause the injury, characterizing it as similar mouarestrained driver hitting a tree at 30 m.p.h.
The doctors estimated that the injury had beenctefl a couple of hours before the onset of
symptoms.

Other than one incidental sighting of John Jrirdua meeting with John Sr. — a sighting
not documented in her case notes, but describeidgdtine Subcommittee interview — DFS
treatment worker #2’s response to the life-threagghospitalization on September 15, 2003 was
the first time she had laid eyes on the child st lbeen assigned to protect nine months earlier.
While this lack of contact with John Jr. seems édydcommon sense, policy documents and
interviews indicate that policy does not requireemtment worker to specifically have contact
with the children on their caseloads unless théddm are in foster care — rather, the policy
requires only that contact occur with the “family¢ading DFS treatment worker #2 to the
conclusion that simply meeting with John Sr. oegutar basis was sufficient.

As with the Wilmington Police Department, while tBebcommittee believes that DFS
policy shouldrequire contact with children involved in an active invgation or treatment case,
this is not just a policy issue — it should noteak more specific policy or more training for a
caseworker to simply know that he or she must dgtasae the child who is the subject of his or
her case. No evidence exists to suggest that DE&nent worker #2’'s supervisor ever
guestioned the adequacy of her decisions or hestigative or treatment activities with respect
to this family until John Jr. was admitted to thespital in critical condition on September 15,
2003. Apparently at some point John Jr. had afgaen brought back to live with John Sr. —
nothing in the case notes indicate this, and itsdoet appear that the treatment worker was
aware of this fact, although she was aware thah Joh spent some time visiting John Sr.’s
house. September 15, 2003 was not only the fim& DFS treatment worker #2 saw John Jr. — it
was also the first time she became aware that Sohnad a history of severely injuring another
one of his children. This information came to higertion all too late for John Jr.

As a result of John Jr.’s injuries, DFS soughdtoedy of both John Jr. and Scott. Scott

was placed in foster care and an investigation saseassigned to DFS investigation worker #2
of the DFS Serious Injury Unit. The after-hourstline worker who had responded to the
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hospital advised DFS investigation worker #2 thatn] Sr.’s reaction to John Jr.’s injury had
been “inappropriate,” that he was emotionless, trad he questioned whether he would be
arrested.

Despite DFS treatment worker #2's stated inabttityocate Michael's case information
in FACTS and DFS investigation worker #1’s disreyaf that case history, DFS investigation
worker #2 — who works in the DFS serious injurytunihad no difficulty locating John Sr.’s
history in a very short amount of time. DFS inigation worker #2 completed a safety
assessment immediately after seeing the child IsecAliimington Police were anxious to learn
John Sr.’s history before interrogating him. Inr RACTS check, this investigation worker
easily uncovered John Sr.’s history of abuse inother state and completed a thorough progress
note setting out the entire history. DFS treatmegotker #1 and her supervisor had read the
newspaper report, recognized John Sr.’s name atdr@j and also advised this investigation
worker of the extensive history regarding John Bivestigation worker #2's notes, written on
September 16, 2003, after a check of the FACT®tyisstated as follows:

FA has 2 older children. MO of those children emimy Davis. Those children
lived with MO and FA in [other state]. One of tleoshildren is also named John
Davis, born in 1999. FA was arrested for breakhsg childs legs. (Some notes
indicate it was one leg.) FA had a no contact withd and was court ordered to
do anger management, community service, parentiagaamental health eval.
Before completing any of this FA and MO fled to Dfther state] made a report
to DE. After an extensive search MO and FA wermated. Older child was

suffering from a serious eye infection. . . . Oladild was diagnosed with a
herpes infection of the eye, failure to thrive @hgb had a healing skull fracture.

Investigation worker #2’'s notes of the case histgoyon to mention Susan’s drug use, the
unexplained injury to Scott, etc. She further doeanted that John Sr. was definitely a “con
artist.” The level of factual information laid oabove is the minimum of what every DFS
caseworker who handled this case should have knamithout question — whether an
investigator, a treatment worker, a supervisoradrotline worker responding to a call. DFS
investigation worker #2 and DFS treatment workea#to be commended for their competence
and thoroughness in assessing risk and gatheritiggr@ information on an expedited basis.

The following day, John Sr. was arrested for Agsbyl Abuse or Neglect, a Class B
Felony. He was prosecuted and pled to Assalflt 2He was sentenced to 4 years of
incarceration — a stark contrast to the near degthies that John Jr. received and a sad
reflection on the lack of seriousness our crimijustice system places on child abuse and
neglect.
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Findings and Recommendations
CHILD ABUSE/NEGLECT REPORTS

Several critical breakdowns relating to the repgrf child abuse and/or neglect
occurred in this case. They fall into two mainegatries: (1) the failure of professionals (some
within the child welfare system) to report childugl and/or neglect; and (2) the DFS’ failure to
accept reports of child abuse and/or neglect madlais case.

Numerous incidents of child abuse and/or negleganging John Jr. and/or his siblings
were not reported to the hotline. These includeD/#Rolvement in several domestic violence
incidents where a child was present and/or invglhedpital involvement in several domestic
violence incidents where a child was present andiaived, hospital involvement in the birth
of a child who fell within the category of a higek infant, Family Court’s repeated involvement
in custody and domestic violence hearings whereliid was involved and/or the subject
matter of the petition, and Public Health’s chromieolvement with Susan rendering a
heightened concern over her care of any child.

The second breakdown was the DFS Child Abuse Huoglifailure to accept reports that
were made in this case. On two occasions, prafeals called the DFS hotline regarding John
Jr. On both occasions, hotline worker inquirieshef reporter and in the FACTS system
appeared to be inadequate. As point in fact, durgither one of those contacts was the active
treatment case regarding Michael discovered, atid frofessionals were specifically advised
that DFS was not currently involved with the “fayiil The Child Protection Act of 1997
requires DFS to check its internal information eysto determine whether previous reports
have been made regarding the child, sibling, fammigmbers or the alleged perpetrator, and to
share that information with Division staff. 16 D€l. 8 905(d). These calls came in during
February and June of 2001. Michael's case waslnsed until October of 2002. Just one of
these checks if properly performed would have etetteatment worker #1 of John Jr.’s
existence and possibly saved him from his neal #dase.

Regardless of the difficulty in locating the actiteatment case involving Michael,
however, DFS already knew enough about Susan te &esepted these reports and conducted
an investigation. Again, the individual hotline rker performed an incident-based call based
upon previous school of thought regarding drug eduh and neglect. There is no risk
assessment or formal decision making process &athkeptance and rejection of hotline reports.
This results in safety assessments, FACTS checakinin-depth inquiries/fact gathering from
the reporter to be solely dependent on the expsgieattitude and opinions of the DFS hotline
worker.

Last, but certainly not least, in 2003, as a resiuétnother serious injury analysis, DFS
implemented the High Risk Infant Protocol. Thistprcol requires DFS social workers, Public
Health and health care professionals to have aingeiet develop a comprehensive discharge
plan to ensure safety and support for high ris&ntg and their families. Discharge planning is
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the main responsibility of the active DFS work@&ihis protocol was in place at the time of
Scott’s birth; however, training of DFS workers aedjng this protocol did not occur until after
Scott’s release from the hospital. Even more tiiaghwas the acknowledgement by both DFS
and Public Health that this policy is currentlyalgrbeing used, despite the number of high risk
infants born in Delaware each month.

The Child Protection Act of 1997 legislated tramioy DFS regarding the reporting of
child abuse and/or neglect. 16 Del. C. 8§ 911(d)(ai It also requires DFS to continuously
publicize the existence of the report line anddhkgations of all to report child abuse and/or
neglect. 16 Del. C. 8 911(c). Neither the puhlic those specifically listed as mandated
reporters are receiving sufficient education arfidrmation pursuant to statute, and many are not
following the statutory requirements to report drabuse and/or neglect.

As such, the following recommendations for comp@and/or change are made:

1. DFS should review its research on nationwide riskssessments and consider
modifying or replacing its current structured decison-making tool at the hotline and

during the investigation process.In the short term, protocols for acceptance of a e by

the report line should be reviewed and improved t@onsider history. Specifically, a
compilation of risk factors such as low birth wetighrevious DFS history, HIV positive, drug
positive at birth, fetal alcohol syndrome, crimih&tory etc., should trigger an automatic
acceptance of a case. Such tools and protocol$@fl to standardize DFS responses to reports
of child abuse and/or neglect.

2. Training regarding the reporting of abuse and neglet as required by 16 Del. C. §
911 (a) and (b) should be implemented, with an anml training schedule being developed
and widely distributed to the broader child welfare community and the public. Wide
publication of the child abuse report line to the pblic and child welfare professionals
should occur immediately as required by 16 Del. GG 911(c).

3. The Wilmington Police Department, Family Court and the local hospitals should
ensure that their employees are aware of the mandarty reporting laws for suspected child

abuse and/or neglect and the penalties for failuréo report. 16 Del. C. 88 903 and 914.
With respect to the Wilmington Police Department, hey should also review and ensure
employee compliance with the reporting requirementsunder the Memorandum of

Understanding between Law Enforcement, the DSCYF ah the Department of Justice

(“MOuU").

4, DFS should take steps to ensure that hotline andwestigative staff request complete
information on all parents, parties, and members othe child’s household, and that FACTS
checks on those individuals are completed and thesults clearly conveyed to others within
the Division, as required by 16 Del. C. 8§ 905(d).

5. The Division of Public Health should document probéms they encounter with

clients and meet periodically with DFS to get clafication on what to report to the
hotline and the best way to report concerns to DES

25



6. Reports made by professionals should be given theghest degree of deference and
accepted in all cases unless good cause existsriecting the report. Reporters should be
contacted immediately by the investigation worker 16 Del. C. § 906(b)(13)) and provided
with the outcome of the decision and/or the invegjation. 16 Del. C. 8 906(b)(16).

7. In conjunction with giving the highest degree of dference to reports made by
professionals, including the Division of Public Helth, the High Risk Infant Protocol should
be reviewed, and all parties should make a renewetbmmitment to its use to ensure the
safety of high risk newborns.

8. DFS should automatically accept for investigatiorall hotline reports on a newborn
when a parent has lost custody of previous childredue to abuse and/or neglect even
without a new allegation of abuse or neglect so &3 give the new baby the same protections
that the other children have received.

DIVISION OF FAMILY SERVICES

l. Caseloads/Workloads

The investigator in John Jr.’s case had weeklyloads of 20, 23, 18, and 14 throughout
her investigation of the case, while the standaapted in Delaware law (29 Del. C. 8§ 9015(b))
is 14. This standard is actually the maximum aastlestablished by the Child Welfare League
of America and should not be exceeded, and it shoeritainly not be 20 or 23 at any time under
any circumstances for any investigation workerth& caseload of the workers is too high, then
it is also too high for the supervisors.

A 2002 GAO Report concluded what Delaware and othetes already knew: caseloads
are the best predictor of a child protective agenepility to protect the children in its care.
Despite increased resources, the DFS continuesruggée to consistently keep its caseload
numbers down in all regions. While Delaware lawviles the DFS with the authority to hire
up to 15 overhires in order to lessen the time betwa worker leaving and another worker being
prepared to step in, that pool is not being mana@i— in fact, only a portion of the overhire
positions — now referred to by the DFS as “traifieeare ever filled. Even at the time of this
review — held 1% years after the injury to John-Jthe investigator and her supervisor both
indicated that on the day of her interview the wasker was carrying a caseload of 23. In
actuality, she had a caseload of 21. Regardleegesultant workload from a caseload of 21 or
23 is exponential. This is simply unacceptableafoinvestigation worker.

While investigation worker #1 claimed that the higlorkload did not impact her
handling of the case, she did not perform an adequaestigation. As was described in the
Facts portion of this report, in addition to a sguto consider some of the information that she
obtained, there was also significant history infation that investigation worker #1 did not
access, most notably the other state’s recordgdimgaMichael’s broken leg. If investigation
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worker #1 had been more conscientious in studyireghistory of John Sr, as opposed to just
Susan, she would have found more concrete causaldon. Thoroughly reviewing history
takes an inordinate amount of time, but it mustdoae, and it is therefore critical that the
worker’s caseloads be kept at or below standardl iAthe caseworkers are over burdened, so
too are their supervisors, who are a second-tietysaet for at-risk children. Neither of these
safeguards can operate effectively if the workloags such that an employee has insufficient
time to investigate and evaluate the families faom they are responsible.

The following recommendations for compliance andfmange are made:

1. The Division should immediately fill all 15 overhire (“trainee”) positions and keep
those positions filled pursuant to 29 Del. C. § 96{b)(4) so that fully trained staff are
always available to fill vacancies.While the Department has indicated that fillihg bver hire
positions will not alleviate the high caseloadstth@ey experience on a regular basis, the
Subcommittee believes that a commitment to usehef dverhire positions will assist in
providing the needed resources when dealing wisiitipos of high-turnover and burnout.

2. DFS should consider weighted caseload distributigrso that cases with a chronic risk
of recurring abuse and/or neglect — i.e., famil@th a long child protection history with
multiple children -- are counted differently thanless complex and time-consuming case,
resulting in a more balanced workload. The workdne were assigned to Susan were in for far
more than what they bargained. Susan had seviheashiat the time of John Jr.’s injuries, all of
whom were not in her custody, and most of whom réat involvement with DFES. It is neither
fair nor logical to equate her with a case invalyonly one child.

3. DFS should seriously consider opening cases in thame of a child, and assigning
workloads by children, not by family or parent.

4, Caseloads must be at or below the standard set feach worker. If not, CPAC
should be alerted.

5. DFS should commence a comprehensive work study agals to identify barriers to
guality social work and provide short and long termsolutions for a manageable workload
for DFS social workers

lIl. DFS Hiring Practices and Supervision Issues

While previous panels have placed blame for pomewarker decision-making on
inadequate training, that does not seem to bedbke lsere. The larger issue in this case was the
lack of sound judgment and the lack of supervisilustrated by caseworkers and supervisors
responsible, coupled in some instances with a aéfiesconsider any information inconsistent
with their own imprudent opinions regarding John'sSparental fithess. One social worker
testified that, even if she had infinite time t@ieav John Sr.’s history, virtually nothing would
have convinced her to change the opinion she hagei by meeting him and noting his current
actions. This mode of operation is completely geatable. Moreover, supervisors failed to
intervene where it was clearly needed. In the cdsme worker, the Subcommittee identified
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no less than three critical policies that had bemmpletely ignored -- policies that could have
significantly changed the outcome for John Jr.et-the caseworker’s supervisor did nothing to
intervene.

The current turnover rate for the DFS’s frontlinerkers, including frontline workers
who move to a different position within the Depaety is tracking at 44% for FY '05. DFS
positions are high-stress jobs subject to an afagrfbhurn-out” rate. This has led to a revolving
door system in which DFS must constantly seek newl@yees to fill its vacancies, and keep
caseloads per worker within the statutory guidalin€he result is that DFS regularly has a pool
of workers who may not have the requisite qualifaas or strong analytical, investigation skills
for this demanding job. This situation, as howriblustrated in this case, presents a palpable
danger to Delaware’s children.

The following recommendations for compliance andlmnge are made:

1. DFS should reexamine its hiring policies, especiglrecruitment and selection of new
workers. Specifically, all candidates should undergo s@eal interview with human resources
staff in which their energy, decision-making skikdmmon sense, and other relevant attributes
are carefully screened. The philosophy of thedickate should be explored to ensure it meshes
with the philosophy of the Children’s Departmerif.it is determined that DFS does not pay
enough to consistently lure candidates who, intamdito having the required education, also
meet these qualifications, salaries or minimum niirirequirements should be increased
accordingly. Finally, DFS should reward and pulplidommend DFS workers who show
exemplary casework — such as treatment worker #lirarestigation worker #2. Conversely,
DFS must take appropriate personnel action agamnsters who consistently display the poor
judgment illustrated in this case.

2. DFS workers need to be closely monitored to ensurthat they are adequately
performing their job. Mistakes, poor judgment, lack of knowledge diftering philosophies
by workers can cost children their lives. Supemsswho cannot adequately monitor and
supervise their subordinates’ work should not bnérole of a supervisor.

3. DFS Management should perform reviews of other casehandled by investigation
worker #1 and treatment worker #2 to ensure that deisions were not and are not being
made that leave children at grave risk of abuse, ggect and possibly death.

lll. Investigation

Investigation worker #1 missed policy deadlines dontact with the family regarding
both the routine and urgent referrals. Policy megucontact in routine cases within 10 days —
investigation worker #1 took 20 days. Policy regsicontact in urgent cases within 24 hours —
investigation worker #1 took 5 days. A system imicka diligent efforts to meet with a parent
satisfies the guidelines does not adequately pratatdren from abuse. Under this system, a
parent could injure a child, and then miss monthmeetings with DFS without explanation,
without triggering any action.
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Moreover, when the risk assessment was complet&keaember of 2002, it showed a
score of 3 out of a possible 4, indicating “HiglsiRi- Obvious likelihood that the child will be
maltreated requiring immediate and comprehensispamse. Conditions are extreme....” The
purpose of the risk assessment is to determineptatde versus unacceptable levels of risk.
Despite this, John Jr. was left in John Sr.’s ceerdering the risk assessment tool meaningless
in this case. Investigation worker #1 also shdredopinion that the risk assessment meant little
to her as an investigation worker, likely in stadatrast to its intended purpose.

The following recommendations for compliance andfmnge are made:

1. DFS should review its research on nationwide riskssessments and consider
modifying or replacing its current structured decison-making tool used during the
investigation process.Any new tool should include separate risk assestieneach parent.
See Section on Child Abuse/Neglect Repagsvell.

2. In the short term, DFS should reiterate the importance of the current risk

assessment tool and ensure that workers are using Clearly there is a disconnect for some
between policy and practice regarding the Risk sssent Tool. Policy states this tool is
important and should be used by workers in decisiaking, yet one worker and supervisor say
it is useless and largely ignored.

3. DFS should require an actual meeting, not a dilige attempt to make one, to occur
within the DFS investigation guidelines. After onecontact is missed and the time deadline
for making the contact has passed, a plan should lakeveloped by the DFS regional
administrator for ensuring that prompt contact with the family and children is made. If
statutory changes are needed to provide worketsaditiitional tools to compel parents whose
cases are opened with DFS to cooperate, that sssudd be brought to light. Most important,
workers must recognize that a parent’s failure é@hwith DFS may be a warning sign that the
parent is attempting to conceal abuse by evaditigoaties.

V. Treatment

This case illustrates a troubling lack of urgenoy @ahoroughness in DFS’s treatment
visits. The worker responsible for John Jr. ditl visit his home or follow up on hotline reports
for weeks or months on end. When they finally oidke contact, it was almost always solely
with John Sr., and only once, tangentially, witthddr., the child whose welfare was at stake.
This allowed John Sr. to easily fool the attendaotkers, who took practically all of his reports
at face value.

The Subcommittee heard more than once that thisdat¢cime and focus on John Jr.’s
case was due in part to an imbalance caused b@dbd’s increased attention to cases in which
a child isremoved from his/her parents’ custody. Under the Adoptoil Safe Families Act, the
Court must review these cases on a regular badisaagna result, the caseworker must visit the
child on a frequent basis in order to have appadprand updated information to provide to the
Court. No such requirements exist for children ségases are opened with the Division with
services being provided, but who are not removenhftheir parents’ custody. The result is that
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treatment workers spend inordinately more time wlibse cases in which DFS has taken
custody, rather than those cases in which the didlsl been left in the parent’s care, with
services in place — and yet it is the latter chse often presents a more dangerous situation in
terms of the potential for abuse. In this case,ttkatment worker went nine months without
ever formally meeting John Jr., and candidly adsditthat the circumstances of the case
rendered her focus on him minimal. Sadly, thet firme the treatment worker ever truly met
John Jr. was after he was lying in the hospitahftos near death injuries.

The following recommendations for compliance andfmange are made:

1. DFS should reevaluate its protocols regarding homeisits. At a minimum, DFS
workers should be required to meet with the chilteast once per month. They should also be
provided the resources to permit them to spendadnge amount of time with cases in which the
child remains in the parent’s care as those in ke child has been removed from the home.
Moreover, workers should also visit with other memsbof the household, especially other
resident children, so thatparent’s reports can be corroborated. The Subttie® is aware that
this may impact caseloads, but it is a necessapmmendation to ensure children’s safety.

2. Case plans and services should focus on the riskctors set out in the investigation
risk assessment tool. While other issues crop up in these cases, reguitinadditional or
different services, workers must not lose sight tbé issues that required initial DFS
involvement. In this case, when Scott was bora,tteatment worker’s focus shifted completely
from John Jr. and the risks present in John Sare of him, to Susan and John Sr.’s ability to
care for Scott.

3. Risk assessment should continue to occur during théreatment process, and
treatment workers should be thoroughly trained on ame, including the protocol for
serious injury reports.

FAMILY COURT

Family Court had no fewer than fifteen related Icikes on this family. However, it is
not the routine practice of the Family Court toss-eeference and review related files. This
failure resulted in cross-petitions for custody g@notection from abuse being filed and reviewed
in an incident-based fashion. By way of exampteMay of 2003, Family Court entered a
custody order between Susan and John Sr. that advg@rimary residence of John Jr. to Susan.
At the time that this order was entered, DFS had@an treatment case for John Jr. in which
Susan had been founded for neglect. Family Cow$ wnaware of the case and DFS
caseworkers — who believed Susan to be the mondisant threat to John Jr. — were unaware of
the custody order.

The family also made an appearance in Family Cioutine of 2001, alleging domestic
violence involving an infant; however, DFS was rreirdormed. Currently, pursuant to the
MOU, law enforcement must report domestic violeimoeolving children to DFS — no such
agreement exists for Family Court, although the da#ory reporter law still applies. 16 Del. C.
§ 903. See also Section | of this report.
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The following recommendations for compliance andhlmange are made:

1. Family Court and DFS should implement policies andorocedures similar to those
employed by law enforcement to ensure prompt and osistent notification to DFS of
children seen by Family Court who are at-risk in irtrafamilial relationships. While the
Judiciary is designing a new computer system call€@Il'S (“Courts Organized To Serve”),
there is an immediate need for DFS and Family Ctusnter into discussions about how to
achieve a better notification system regardingisk-children seen by the Family Court but
unknown to DFS. This should include a review ¢ihahtters brought before Family Court such
as custody petitions, PFAs (“Protection from Abysevisitation matters and delinquency
proceedings which should trigger notification to®&nd other child welfare systems.

2. Family Court Commissioners and Judges, as statutdsi mandated reporters, should
notify DFS on all PFA petitions and “no contact orars” in which children are involved.

3. Family Court and the Children’s Dept. should develp a policy or procedure similar
to the procedure between police and DFS regardindné referral of civil and criminal
domestic violence incidents that result in Court aders where children are involved.

4. All related files on a “family” should be presented tqgudicial officers when making

civil determinations regarding children. Long term, the subcommittee recommends that this
particular issue be incorporated into the new CQb&puter system, enabling a full and
complete picture of a family to be provided to jiricial officer to enable them to make the best
possible decision on behalf of a child that finstl doremost protects their safety.

LAW ENFORCEMENT

The Wilmington Police Department did not put enoegiphasis and resources on this
child abuse case. WPD Officers received littl@otraining in this area, and are therefore not
adequately equipped to investigate crimes agalmktren. While there now appear to be a few
officers in WPD who focus on child abuse caseg,was not the case at the time of Michael's
injury, and there is still no formal, specializedld abuse unit. Moreover, WPD violated policy
(MOU) regarding the reporting of domestic violemeeidents where children are present and did
not use the domestic violence incident report winegeiired. Further, the Subcommittee
consistently heard that WPD fails to communicaté\WFS during a pending investigation — not
just in this instance.

Such failure is in violation of 16 Del. C. § 906@), which states, “[t]he assisting law
enforcement agency shall promptly conduct its ovimioal investigation, and keep the Division
regularly apprised of the status and findings ®frivestigation. Law enforcement agencies and
the Division shall develop protocols to ensure cliamge with this subsection.” These failures
rendered numerous police responses to John Solenge unknown to other agencies charged
with assessing the safety of children in John $ai®.
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The following recommendations for compliance andfmange are made:

1. Wilmington Police Department must have supervisorgand officers who are fully trained

in investigating child abuse/neglect cases and contted to working and communicating
with all members of the child welfare system.If Wilmington Police Department is unable

to investigate a child abuse and/or neglect mattethey should invoke 16 Del. C. 8 906(b)(3),
permitting the Delaware State Police to assist inugh cases. This is critical not just for the
intrafamilial cases where DFS is involved, but dtsothe countless City of Wilmington children
subjected to extrafamilial abuse and/or neglectsehsole government agency protector is the
WPD.

2. WPD should review Title 16, Ch. 9 and the Memorandon of Understanding, to
ensure compliance by all of its employees, includinbut not limited to using the proper
domestic violence incident reports, and keeping DF&gularly apprised of the status and
findings of its investigation 16 Del. C. § 906(b)(4).

LEGAL

Several legal issues have resulted from the rewfethis case. First, DFS workers
expressed that if they had attempted to remove Jolfrom John Sr.’s custody based solely on
history, no Family Court judge would have grantdeSxustody. This belief has some merit,
based on current case law and the complicatin@ iskgeveral definitions of neglect appearing
in the Delaware Code.

The Subcommittee was dismayed with the plea andteesg sentence for this horrific
crime against John Jr., as well as troubled bytfieulty in charging adults in crimes against
children when two or more adults are involved.

Moreover, in April of 2004, CPAC was designatedresfederally-required Citizen
Review Panel for the State of Delaware. As su¢hAC is required to review individual cases
of abuse and neglect to determine how the systéumationing. Delaware does not, however,
have a statute giving CPAC the ability to compederation in these reviews. Rather, in
performing this review, CPAC was indebted to thkimtary cooperation of Delaware agencies
and individual professionals.

In addition, given the stunning insights this revieas provided into the child welfare
system as a whole, and the federal funding maridateCPAC perform such reviews, statutory
authority and subpoena power should be given to CRreffectively discharge its
responsibility in overseeing the child welfare syst A mechanism for future publication and
distribution of CPAC facts, findings and recommerates must also be included in Delaware
statute (instead of constantly relying on fedesal)l DSCYF objects to this statutory expansion.
See footnote 13 for further information.
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Finally, CAPTA requires that Delaware have a mdanslisclosing findings and
information on death and near death child abus&negases. At present, Delaware has no such
state statute but remains bound by the federal law.

The following recommendations for change are made:

1. 16 Del. C. § 912 should be modified to include $taory authority for CPAC to
conduct future reviews of child welfare cases, ingtling a provision for subpoena power in
conducting reviews, and in cases of death or neaedth of the child, public distribution of
any resulting reports. =

2. Delaware law should be modified to comply with th&€APTA requirement for
disclosure of findings and information in death andnear death cases due to abuse and/or
neglect, regardless of reviews.

3. Increasing prison time and scrutinizing plea agreerants for abuse that results in the
near death of a child should be explored The plea agreement and jail sentence for thisfizo
crime committed against John Davis, Jr. was grasslyfficient. The punishment should fit the
crime.

4. The statutory definitions of neglect should be reewed and standardized, and
should incorporate history as a basis for a findingf abuse or neglect.The current
definitions and accompanying case law derived thamehave cultivated incident-based
findings that do not adequately consider the relegaf history in determining risk to children.

5. A representative of the Wilmington Police Departmat needs to be added as a
member of CPAC. The CPAC statute currently requires the appointrogrihe Governor of
two law enforcement representatives. The New €&tlunty Police Department and the
Delaware State Police have been critical partidgpanthe Commission and this review.
However, it is equally critical that a represematdf the Wilmington Police Department be
added to the Commission.

MULTI-DISCIPLINARY COORDINATION AND
COLLABORATION

As is evidenced by the review of the facts in thatter, as well as the recommendations
put forth regarding the individual agencies, littheilti-disciplinary collaboration occurred in this
case. Despite the existence of the 1998 Memorarafusmderstanding and the Child Protection
Act of 1997, the child welfare system continues dtwuggle with communication and

13 While CPAC supports this change, DSCYF does BBCYF believes that while CAPTA does allow
CPAC to review near death cases, statutory authioribelaware was given to the Child Death, Near
Death and Stillbirth Commission (“CDNDSC”) and DSEYelieves that CPAC should support that.
DSCYF believes that CPAC can provide oversightdusawing the findings from CDNDSC and taking
appropriate advocacy action.
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collaboration. Other than use of history, no othalject has received more recommendations
from prior child death reviews than this one. Aseault of prior reviews, the MOU was to be
updated to include the Children’s Advocacy Cent€o. date, that has not occurred, despite the
recommendation having been made in 2002. Regardies current MOU and laws were not
followed.

The following recommendations for compliance andfmange are made:

1. Immediately finalize the proposed updated MOU betwen law enforcement, DFS,

the Children’s Advocacy Center and the DOJ This review and revision process should
include how staff will work together in the field to address child welfare caseslf there are

legal issues as to what information can and cabesthared among these agencies, those issues
should be clearly defined so that all of the paragencies understand any limitations on
information sharing.

2. A process should be developed for interagency meags to review and discuss
particularly complex cases- a system similar to the CAC’s Case Review Team meegs,
where agencies update each other on open and pengliases. This process must focus on
the civil as well as the criminal components of thease. This process greatly minimizes the
chances of cases falling through the cracks. Hawketing such as this occurred regarding the
injuries to Michael, charges may have been re-fded certainly DFS would have been fully
aware of the charging decisions.

3. Multidisciplinary protocols must be established toaddress breakdowns in intra-
agency and interagency communication. Front line personnel should be made aware of
liaisons, contacts, etc. in their own agency and oiher agencies that can facilitate
communication breakdowns.

4. Law Enforcement as well as other disciplines shodllconsult with child
abuse/neglect medical experts when investigatingeassible child abuse/neglect case.

MULTI-DISCIPLINARY TRAINING

As raised in countless sections of this reporteeat of actions taken in 1998 must
happen. Specifically, after several child abusatiie which revealed multiple breakdowns in
multi-disciplinary collaboration, a Memorandum ohdérstanding was developed between law
enforcement, DFS and the Department of Justice.addition, significant state funds were
allocated for a comprehensive multi-disciplinarynfesence presented by the American
Prosecutors Research Institute. Since at least,2@ports by bodies which encounter child
abuse and/or neglect have consistently documeméadkdbowns in the MOU resulting in tragedy.
16 Del. C. 88 906(b)(15) and 911 require variousACPparticipants to be instrumental in
ensuring regular and comprehensive training occlyslaware must once again put training of
the multi-disciplinary units as a priority.

As such, the following recommendations are made:
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1. All CPAC members should make a renewed commitmentot pooled resources and
training to ensure annual comprehensive, multi-displinary training on child abuse and/or
neglect. Training should use the recommendations in thigntegnd specifically focus on the
various components of the child welfare system tamal critical multi-disciplinary collaboration
is to ensuring the safety of children. Immediasning issues shall include:

Reporting of child abuse and/or neglect;

Detecting child abuse and/or neglect;

DFS hotline responses to reports of child abuséoameglect;

Communication between DOJ, law enforcement, and @RSthe civil and
criminal aspects of a case, and the inclusion ofiffaCourt for communication
regarding policies and procedures;

e. Child welfare and domestic violence;

f. Importance of child welfare history; and

g. Investigative techniques to address cases where ihenore than one suspected
perpetrator.

apop

MULTI-DISCIPLINARY USE OF
CHILD WELFARE HISTORY
IN DECISION MAKING

The most obvious problem in this case was thergidailure of the child welfare system
to place the proper emphasis on a parent’s histbchild abuse and neglect. At virtually every
juncture, individuals involved missed or ignoredrmmag signs that were both clear and
cumulative. Rather than considering past eventam@®rtant predictors of future behavior,
social workers lapsed into the old habit of hypempartmentalizing each abuse event and each
family member. This method left them “unable te $ee forest for the trees.” The grave and
obvious danger that John Sr. presented therefoné weletected.

The flaws in this short-sighted, inefficient apprbaare readily apparent. A history of
drug abuse and inability to care for other childed not dissuade workers from placing yet
another newborn at risk by letting Susan keep dystof him without so much as an
investigation, even though the infant was born cecaddicted, and even though Susan had
done virtually nothing to address her known drugbpgm. Most distressing, John Sr. had been
the repeated subject of abuse investigations, dimojua case in which he broke his child’s leg,
and yet this did not dissuade the workers involireth placing another defenseless child in his
care. Not only should the fact that John Sr. wdreenely violent — to both his partners and his
children — have been obvious, but reviewing theositiate’s child protection records would also
have shown that he was very skilled at appearirgeta caring and appropriate parent.

These risk factors were evident throughout the FBA@hd DELJIS systems as well as
the Family Court records, and should have been uhetee cause for alarm for any and all who
encountered this family. Instead, the availablermation was either not reviewed, was not
considered significant, or was minimized in an gffo give the parent another chance. For some
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unknown reason, the importance of family historgtonues to be devalued, and this simply must
change. The fact that John Sr.’s history was ssistently ignored is simply inexcusable. This
alarming trend directly resulted in the mistakeslenaith this family. This failure is particularly
disturbing in light of the fact that recommendatam a need for better use of historical
information were made in the child death review8ofan Martin (3/17/97), Dejah Foraker
(1/8/99), the Federal Children and Family ServiResiew (2001), and, with respect to criminal
history, the Child Death Review Commission’s ExpediReview (10/24/02) and the Domestic
Violence Coordinating Council’s Fatal Incident RewiTeam 2001 Annual Report.

The following recommendations for compliance andlmnge are made:

1. DFS must once again re-evaluate the adequacy of iiining regarding the use of
history in making decisions on removal and placemerof children. This is not the first time
this recommendation has been made, as stated abtetecaseworkers in this case clearly did
not rely on history and even during the Subcommitteerviews they continued to struggle in
identifying how history should be used and wheridnisis sufficient reason for removal of a
child. Any DFS worker employed since the Bryan Muamreview should have been, in
accordance with the recommendations in that cagengvely trained in reviewing a potential
placement’s history and analyzing risk accordinglit. should be absolutely clear to social
workers that history is the most reliable prediabrisk to a child, and that it cannot be ignored
in any placement or removal decision. This casmlshbe used in future trainings. Quality
control measures should be used to ensure tharist being taken into consideration in all
casework.

2. DFS must evaluate its policies to clarifjnow history should be used by caseworkers
Despite years of discussion regarding the impogarfcistory in caseworker decision-making,
a review of DFS policies made clear why workersticare to struggle. While current policies —
even those that were put in place after this cagequire investigators to review history and
provide a list of sources to be checked for infaromg they still do not provide guidance on the
most critical issue: how and whether to use tHeriation learned in deciding whether to
remove a child from his/her home. This places stigation caseworkers in the untenable
position of being responsible for getting the histanformation needed, but not having guidance
in terms of how to use it. Policies for treatmesatrkers are equally unsatisfactory, stating only
that treatment workers “may” access historic infation. DFS policy should, at a minimum,
clearly state that history of abuse/neglect by @emacan be a sufficient justification, in and of
itself, for removal of a child from that parent'sstody. The policy should also provide factors
to be considered in making such a decision, indgdine nature and severity of the past abuse,
the length of time since it occurred, and any treatit or other intervention that has been
accessed.

3. DFS caseworkers should be trained that history, eggially abuse history, does not
depend upon charging decisions or legal classifigahs of conduct The social worker
involved in this case completely discounted the faat John Sr. had previously broken another
child’s leg because that “was only a misdemeanditiis total reliance upon the outcome of a
plea agreement reflects a misunderstanding bothheflaw and of DFS’s proper focus.
Likewise, the DOJ’s decision to not prosecute J&nndid not mean that John Sr. did not

36



fracture Michael’s skull; it only meant that the D©ould not determine whether he had done so
in Delaware or the other state. This is just oneany reasons that abuse may not be prosecuted
to the level it deserves; plea bargains, witnesslahility, and a focus on other charges also
come to mind. The DOJ’s decision to lessen or atogrges does not mean that abuse history
should be ignored. The DOJ’s decision to avoidriie of a trial or jurisdictional problems by
pleading out a case often reflects the difficulfymeeeting the reasonable doubt standard. DFS
does not labor under the reasonable doubt regimealetermining whether a child is safe in a
particular person’s care, DFS social workers aee fto, and indeed must, consider any
likelihood of abuse, even if it cannot be proverydrel a reasonable doubt. Again, the best
predictor of future abuse is past abuse, whethargehl as a felony, misdemeanor, or not at all.

4, The importance of history should be incorporated imo multi-disciplinary child
welfare training. In this case, DFS, law enforcement and Familur€also operated in an
incident-based fashion rendering decisions indhge being flawed.

5. DFS continues to operate an “incident based” belie$ystem for removal of a child
from his or her home. The Bryan Martin review found that “the Division was waiting for a
specific incident of serious risk to remove the chd from his home, when ongoing
victimization can be even more damaging than a sefee single incident. Documented
patterns of abuse or neglect may warrant removal @n in the absence of a single serious
incident”. It was clear from investigation worker #1 amdatment worker #2 that prior history
had little impact on their decision making, andtttfee sole focus of their work was on the
current incident and circumstances.

6. Incorporate into the current system a flag for wokers to check DELJIS as part of
their case work To the extent workers do not have DELJIS access, @ss must be
expanded. It is disturbing to hear that treatment worker #2 ribt know whether or not she
even had access to DELJIS to check the historlyedf tlients. DELJIS information is critical
in making safety and treatment decisions regardmigiren.

OFFICE OF THE ATTORNEY GENERAL

DOJ failed to inform DFS of the outcome of thexdnal case involving Michael, despite
treatment worker #1's attempts to get informatiédecording to DFS, DOJ failed to inform DFS
on the progress of the case as well. DFS indidgatften struggles with obtaining criminal
information clearly relevant to their work, suchagcomes of pending charges, the sentence
outcome, probation conditions, etc. — this oftavés the caseworker in the position of learning
this information directly from the perpetrator |edst in the first instance. 16 Del. C. 8§ 906(d)
clearly contemplated this problem, and requiresesaotification to DFS upon release of a
person from custody. 16 Del. C. 8 906(b)(4) alsknawledges these issues by requiring law
enforcement to keep DFS regularly apprised of thminal investigation.

DOJ failed to prosecute John Sr. and possibly Tammthe misdemeanor charges
regarding Michael. Through delays in the invesbgaprocess, lack of any case tracking
system within DOJ and a change in DAGs without@mensurate transfer of files, no re-filing
of the misdemeanor charges against John Sr. odcuvkéth respect to the December 2001
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charges, DOJ indicates the charges were dismibks&gkver, no further information exists
rendering the Subcommittee without specific knowkeds to why. Regardless, absence of a
comprehensive database for all DOJ cases, couptecaw absence of communication and
cooperation with other agencies, left crimes agdms children, John Jr. and Michael,
unprosecuted.

The following recommendations for compliance andfmange are made:

1. Implement a Department of Justice case tracking sgemto ensure that cases do not
fall through the cracks when personnel are reassdirom their unit or charges are filed at
different levels. This system should apply to bt civil and criminal Divisions of DOJ and be
fully accessible by both.

2. Criminal case outcomes involving child victims or a open DFS case should be
transmitted to DFS workers. This may require some type of liaison to assigtacking such
cases and facilitating communication between D% Daw enforcement, Children’s
Advocacy Center and Family Court.

3. DOJ should review 16 Del. C., Ch. 9, and the 199%8emorandum of Understanding

requiring multi-disciplinary collaboration between state agencies involved in child
protection and apply those principles to the DOJ iternally.
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