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IN THFE
COURT OF CHANCERY
OF THE STATE OF DELAWARE

Ix axp ror New Castie CouNTy

Etnen Lovise BrLros, an infant, by her
tuardian ad Litem, EtneL Berrox, et al.,

Plaintiffs, Civil Aection
¥, No. 258

Fraxcis B. Gesnart, ot al.,
Defendants, 66

SHIRLEY Barpara Brram, an infant, by
her Guardian ad Litem, Saraun Buiam,
et al.,
Plaintiffs,
vs. Civil Action
No. 265

Fraxcis B, Gepuarr, ot al.,

Defendants,

Opinion

(April 1, 1952) alir]
Jack GrrExsure of New York, and Louis L. Renniva for
Plaintiffs.

H. Ausirt Youxa, Attorney General, and Louvis J. FINGER,
Deputy Attorney General for Defendants.

Seitz, Chancellor: The question for decision in both
cases here presented is whether the State of Delaware,
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throngy, its agencies hag Violated the Plaintifrs’ rights under
the Equal Prntecrion Clause of the I“ourtoenth Amend.
ment to ()0 United States Cnnsﬁtuﬁon.

Wo actiong Were filag, They Were Consolidateq for tria]
Purposes yn are here heing decided, Although the plain.
tiffs syed hy Suardiang 4 litem, t}q shall embrace only

he Minopg when rof'(.-rrmg to "plaintiff‘s”.

In the first action the Plainti frg are ejght Minors whe
SUe on hephq)r of thmusolvos and othepg similarl_\' Situateqd.
Plaintiﬁ's are Negroeg and residentg of the ('Iaymont
Special Schoo] Distrjeg in Now Castle ('nunty, Dnlaware.
They have heen refusad adinission to the Clavinont High
S‘(-honl, 4 puhlje schoo) nminminpd by the State of Dela.
Ware foy White childrep only, They applied fqp and wope
“Xpressly refused ¢ha right tq attend the Clavmong Higl
Sehoo) solely becange of thejr color ang ancestry, How.
“Ver, plaingifr. AT Dernitto to atteng Howgp High
Schao) 5 nd Carver \'m'zltinn;ll Schoo, hotl, “Perated ynday.
a singlp administrntinn. by the Wilmingtnn Special Schoo)
Distries, Howar Hich Schoo) and Caryerp \'m‘atir)nnl, for
Negrg childrep, are located n the City of “'ilmimrfrm ap-
pmximﬂte-ll\’ Nine p)ileg from the residences of thege plain.
tiffs,

lnr'inl('-ntz'dlh\'. the \\'ihningtnn Schoo] Distriet Is not undep
the _jnrisdivtion of the State Boarg of FI(Iur-ntirm, and jts
membepg iane agenejog are pot parties. The "‘nrrangmnvnt"
betwoen the State Joard and th, “'ilmingtnn Joard s
Complete)y inf'urmal. ('onsoqm-ntl_\' the State Boarq could
not comype) the \\'ihuin,grtnn Bourd ¢, take any actjon, nor
rould thig Court “ompel the “'Hmingtnn Board ¢, act sinee
it is not a party,

which, when jty members oyy real Property. gra Sthjected
to tax levied op Such Property ¢, Nieet obligationg on hondeq

indebl‘mhwxs im'urrml n “Onnectiop With the constructiog
of the Claymont Hich Sehooy,
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Plaintiffs contend that the State of Delaware, through
its designated agencies and agents, has violated plaintiffs’
rights under the kgual Protection Clanse of the Fouarteenth
Amendment in that: (1) State-imposed segregation in
education ig itself in violation of the Fourteenth Amend-
ment, and (2) the facilities and educational opportunities
offered to the plaintiffs, and those similarly situated. are
inferior to those available to white students similarly
situated.

Defendants deny that segregation in education, in and of
itself, violates the Fourteenth Amendment, and they deny
that there is any substantial disparity hetween the facilities
and educational opportunities offered the plaintiffs and
white children similarly situated.

The second action was brought by a seven vear old
child residing near Hockessin, Delaware. Plaintiff is a
Negro.  She was refused admission to Hockessin School
No. 29, a [ree public elementary school maintained for white
children by the State of Delaware, solelv hecause of her
color and ancestry,  Plaintiff ix permitted to attend Hoekes-
sin School No. 107, an elementary school maintained for
Negro children in the same genoral geographie area as the
Hockessin School Na, 29,

Plaintiff and defendants in the second action, make the
same charges and defensex as are contained in the first
dse.

[t is not dizputed that under Article X, Seetion 2 of the
Delaware Constitution, and under 1933 Code, Paragraph
2631 the State hax directed that there he separate free
school systems for Negroes and whitex, The questions here
presented follow:

(1) Are the Constitutional provision and the stat-
nte, in =0 far as they provide for segrecation, in and
of themselves in violation of the Fourteenth Anend-
ment to the United States Constitution?

a7l
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Plaintifls contend that the State of Delaware, through
its designated agencies and agents, has violated plaintiffs’
rights under the Fqgual Proteetion Clause of the Fourteenth
Amendment in that: (1) State-imposed segregation in
edueation is itself in violation of the Fourteenth Amend-
ment, and (2) the facilities and edueational opportunities
offered to the plaintiffs, and those similarly sitnated, are
inferior to those available to white students similarly
situated.

Defendants deny that segregation in edueation, in and of
itself, violates the Fourteenth Amendment, and they deny
that there is any substantial disparity between the facilities
and educational opportunities offered the plaintiffs and
white children similarly situated.

The second action was brought by a seven vear old
child residing near Hockessin, Delaware.  Plaintiff is a
Nearn,  She was refused admission to Hoekessin Scehool
No. 29, a free publie elementary school maintained for white
children by the State of Delaware, solely because of her
color and ancestry. Plaintiff is permitted to attend Hockes-
sin School No. 107, an elementary school maintained for
Negro children in the same general geographic area as the
Hockessin Sehool No, 29,

Plaintiff and defendants in the second action, make the
same charges and defenses ax are contained in the first
caxe,

It ix not dizputed that under Article X, Section 2 of the
Delaware Constitution, and under 1935 Code, Paragraph
2631 the State has directed that there be separate free
2chool syxtems for Neeroes and whitex. The questions here
presented follow:

(1) Are the Constitutional provigion and the stat-
ute, in =0 far as they provide for segregation, in and
of themselves i violation of the Fourteenth Amend-
ment to the United States Constitution?
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(2) Assuming a negative answer to question (1),
are the separate facilities and educational opportuni-
ties offered plaintiffs equal to those furnished white
children similarly situated?

SecrEGATION PER SE

As stated, plaintiff’s first contention, and this applies to
hoth cases, is that the evidence demonstrates that the
refusal to permit plaintiffs and members of their class to
attend schools for white children similarly situated, results
in their receiving educational opportunities markedly in-
ferior to those offered white children. This consequence
flows, say plaintiffs, solely from the fact that they are
Negroes. Simply stated, plaintiffs contend that the evi-
dence shows that legally enforced segregation in educa-
tion, in and of itself, prevents the Negro from receiving
educational opportunitiecs which are “equal” to those
offered whites,

Plaintiffs produced many expert witnesses in the fields
of education, sociology, psyehology, psyehiatry and anthro-
pology. Their qualifications were fully established.  No
witnessex in opposition were produeed. One of Awmerica’s
foremost psvehiatrists testified that State-imposed school
segregation produces in Negro children an unsolvahle con-
flict which seriously interferes with the mental health of
such ehildren.' He conceded that the form, or eombination
of forms of hardship, vary in different cases and he
further conceded that the results are not caused by school
segregation alone. However, he pointed out that State
enforeed segregation is impertant, hecause it is “clear eut”
and gives legal sanction to the differences, and is of con-
tinuous duration. He also pointed out other factors which

VAt least two of the experts examined some Delaware children
and while not at all conclusive, their findings gave some support to
the conclusions reached.
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viewed against the social background of the Delaware
community, necessarily has the ¢ffeet of cansing the Negro
child to feel that he is inferior because, in an indivect
fashion, the State has said so. The other experts sustained
the general proposition as to the harnful over-all effect
of legally enforced segregation in edueation upon Negro
children generally, It is no answer to this finding to point
to numerous Negroes who apparently have not been so
harmed. It leads to lack of interest, extensive absentecism,
mental disturbances, ete.  Indeed, the harim may often how
up in wavs not connected with their “formal”™ edueational
progress.  The faet is that sueh practice erveates a mental
heatth probiem in many Negro childeen with a resulting
impediment to their educational progress.

Defendants <ay that the evidence shows that the State
may not be “reads” for non-segregated education, and
that a social problem cannot be solved with legal foree,
Assuming the validity of the contention without for a
winute conceding the sweeping factual assumption, never.
theless, the contention does not answer the fact that the
Negro's mental health and therefore, his educational op-
portunities are adversely affected by State-imposed segre.
eation in education.  The epplication of Constitntional
prineiples is often distasteful to some citizens, hut that ix
one reason for Constitutional gusrantees. The prineiples
override transitory passions,

I conclude from the testimony that in our Delaware
society, State-imposed segregation in edueation itzelt’ re-
<ults in the Negro children, as a class, receiving educational
opportanities which are substantially inferior to those
available to white children otherwise similarly situated.

But my factual conclusion does not dispose of the first
question presented. [ =ay this becanse 1t iz necessary to
consider the decisions of the United States Supreme Court
construing the Fourteenth Amendment as they apply to this
general problem. Speeifically, T must decide whether sneh

a7y
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a finding of fact as 1 have here made, is a proper basis for
holding that such separate facilities ean not be equal. Tn
other words, can the “separate hut equal” doctrine he
legally applied in the fields of elementary and secondary
education?

Plaintiffs say that the situation here presented has never
bheen passed upon by the United States Supreme Court,
or the Supreme Court of Delaware, and so is an open
question. [ agree with the plaintiffs that the Supreme
Court has not, so far as [ can find, passed upon a case
containing a specifie linding as to effect on the Negro, edu-
cationally, of State-imposed segregation in education. The
question, however, which judicial integrity requires me to
answer ix this: Hasx the U.S. Supreme Court by fair
or necessary implication decided that State-imposed segre-
vated education on the grammar and high school levels, in
and of itself, does not vielate the Fourteenth Amendment?

The United States Supreme Court first announced what
has come to be known as the “separate but equal” doectrine
in Plessy v. Ferguson, 163 U, 8, 537. Tt is, of course, true
that that case involved a railway ear situation. However,
the defendants rely most strongly on Gong Lum v. Riece,
275 U, S, 78, decided by the U, S, Supreme Court in 1927,
In that caxe a Chinese citizen was required to attend an
elementary school for Negroes in Mississippi, even though
he elaimed that he was entitled to admission to the school
for whites. The court accepted the conelusion that he was
“colored” and stated that the facilities available for
Negroes, and therefore available to the Chinese plaintiff,
were equal to those offered to the whites. Thus, the ques-
tion was whether the State was required, under those cir-
cumstances, to admit him to the school for white children.
The Supreme Court held that the State was not so required,
citing many cases for the proposition that such a practice
was within the Constitutional power of the State, without
interference because of the U'nited States Constitution. Tt
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I, therefore, conclude that while State-imposed segre-
gation in lower education provides Negroes with inferior
educational opportunities, such inferiority has not yet
heen recognized by the United States Supreme Court as
violating the Fourteenth Amendment. On the contrary, it
has been by implication excluded as a Constitutional factor.
1t is for that Court to re-examine its doetrine in the light
of my finding of fact. It follows that relief cannot he
eranted plaintiffs under their first eontention.

Serarate BoT Kowvar

We turn now to a consideration of the second question,
to-wit, are the separate facilities and edneational oppor-
tunities offered these plaintiiTs, and those similarly situ-
ated, equal to those furnished white children similarly
sitnated !

The issues on this peint can best be resolved by first
setting forth the facts as T find them, hased on the testi-
mony and exhibits, plus the inspection which T made of all
the strnetnres involved, | first eonsider the High Sehool
case.

Crayymoxt Hien versus Howarp Hicre axp
('ArRVER VOCATIONAL

One of the eight Negro plaintiffs in the so-called Clay-
mont versus Howard-Carver case, is Ethel Louise Belton.
She lives in (laymnont. Kach morning about quarter of or
ten of $:00 she leaves her home north of (lavinont to travel
to Howard High Sehool in Wihuington. She walks a dis-
tance to the Philadelphia Pike where she takes a publie
bus to Wilmington. The entire trip one way consumes
about fifty minutex.
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She takes, inter alia, a business course requiring two
hours, two davs a week.,  For this course she must leave
the Howard High building at the end of the regular school
hours, and travel to the so-called Carver Vocational build-
ing (under Howard administration), a distance of nine and
one-half city blocks. This course is not given in the How-
ard building itself. This trip consumes about f{ifteen min-
utes one way. A similar course is given at Claymnont. She
is alzo engaged in the study of the piano after school.

If she were white s<he could attend Claymont High
School which is about a mile and a half from her home. 1f
she walked to Clavinont Hich School she would have for
other use, an extra half hour each afternoon, plus extra
time in the morning otherwise spent in travel. 1f she took
the hus to the Clavmont sehool she would have still more
titne,

Plaintiffs produced an expert witness who testified that
bus travel increased fatigue and irrtability, thereby nn-
pairing the learning process. Also it wax pointed out that
this infant plaintiffs travel time consumes about 257 of a
most valuable block of the ehild’s tim, that which permnts
self-initiated activities, roughlv, the hiowrs from three to
five in the afternoon,

I turn now to a compatizon of the Clavmont plant versus
the Howard-Carver plant.

The Clavmont building and the Howard building are
bhoth fairly good, with neither =uffering by a comparison,
except that for it= purpese, Clavinont has an aditted
advantage over Howard with respeet to the gyvmnasiun
The same general equality, however, is not true of the
Carver building which ix a part of the Howard adininistra-
tion. It is an old building without an auditorinm, gym-
nasinm or regular cafeteria. The makeshift eafeteria is in
a dingy basement and has netther seats nor tables. (arver
has but one lavoratory which has an uns«anitary cement
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floor. Tt goes without saving that students traveling from
Howard to Carver are not protected from the weather.

Claymont is located on a fourteen acre site, containing
ample room for plavground ard equipment, ax well as for
sports of most any character.  Aecsthetically speaking it is
very attractive. The Howard structure is located on a
three and one-half acre =ite with inadequate plaving space,
even considering the usze of the public park with its restric-
tions. The Howard building is flanked by industrial build-
ings and poor housing.  The area surrounding the Carver
site is even more congested. There is no land o front, or
play space in the rear.

An analysis of the teaching staffs at Clavmont and How-
ard reveals that at Clavinont 39.009 have master’s degrees,
while at Howard 37.737 have master’: degrees, At Clay-
mont 41 have bachelor's degrees, while approximately
2% have such degrees at Howard. There are none at
Clavmont without degrees while Howard has 9.4% of its
faculty without degrees. It appears that of those of the
Howard faculty without degrees one teaches a vocational
subject, another wood working, and a third physieal edn-
cation.

In so far as the sizes of the elasses at the two high
schools are concerned, the comparative figures are as
follows

Claymont Howard

Fnglish . . . 2530 32.26
Foreign Languages . 2375 31.10
Home Feonomies . . ... 162 24.71
Industrial Arts .. 1T7.14 23.9
Mathematices s - 30,60 33.25
Natural Sciences . e 34.87 32.26
Physical Edueation : 24.28 43.67
Social Studies . 33.88 32.05

The “average™ teacher at Howard carries a teaching load
of 178 pupils per week, while at Claymont the figure is 149
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pupils per week. In so far as Physical Education classes
are concerned there i a tremendous disparity in favor of
Claymont.

Turning to the academic subjects, plaintiffs contend that
courses in Public Speaking, Spanish, Mathematies Review,
Trigonometry, and Feonomics and Sociology are not of-
fered at Howard but are offered at (lavmont.

Defendants point out that in general practice, each school
offers only one foreign language. For a period of time
Claymont offered Spanish as it modern foreign langnage
but it is now shifting back to French. The fact that for
one vear Clayvmont has hoth I'reneh and Spanish (second
vear) is caused only by the shift from Spanish to Freneh.

Defendants say that the subject matter of the counrse
called Feonomics and Sociology is offered at Howard ax
“Problems in Demoeraey™,

Defendants contend that the course offered at (lavinont
entitled “Mathematics Review’ is only for those too lazy or
too dull to continue the study of mathematies, and is a sort
of “open air course”,

Defendants argue that, contrary to plaintiiT's contention,
trigonometry is offered at Howard, and that, in fact, one
student is now being taught trigonometry. Defendants sav
the course will be offered at Howard if there ix any demand
for it.

[t is true that no public speaking course is offered at
Howard. However, it appears that debating is available
at Howard and Howard does offer related Fnglish in some
vocational courses.

Although Claymont and Howard have trained librarians
Carver does not. In fact, Carver's librarian has a degree
from an unaceredited school.

Claymont has many niore extra eurricular activities than
does Howard. Thus, Claymoent has a school newspaper, an
Art Clab, Drivers Club, Mathematics Club, Square Danee
Club, Leaders Corps and an orcanization to tickle the
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imagination called “Tumbling Girls”. Howard has ouly a
Story Hour, a Science Club, and a French Club.

T now consider whether the facilities of the two institu-
tions are separate but equal, within the requirements of the
Fourteenth Amendment to the United States Constitution.
Are the separate facilities and edueational opportunities
offered these Negro plaintiffs, and those similarly situated,
“equal” in the Constitutional sense, to those available at
Claymont High to white children, similarly situated? The
answer to this question is often much more difficult than
appears, because many of the factors to he compared are
just not susceptible of mathematical evaluation e.g., aes-
thetie considerations.  Moreover, and of real hnportance,
the United States Supreme Court has not decided what
should he done if a Negro school being compared with a
white school iz inferior in some respects and superior in
others, It is easy, as some courts do, to talk about the
necessity for finding substantial equality.  But, under this
approach, how is one to deal with a situation where, as here,
the mental and physical health services at the Negro =chool
are superior to those offered at the white school, while the
teacher load at the Negro school is not only substantially
heavier than that at the white school, but often exceeds the
State announced educationally desirable maximum teacher-
pupil ratio. The anzwer, it secms to me is this: Where
the facilities or educational opportunities avatlable to the
Negro are, as to any substential factor, inferior to those
available to white children similarly situated, the Consti-
tutional prineciple of “xeparate but equal” is violated, even
though the State may point to other factors as to which the
Negro school i= superior, 1 reach this conclusion because
i do not bhelieve a court can say that the substantial factor
as to which the Negro school is inferior will not adversely
affect the educational progress of at least some of those
coneernced.  Moreover, evaluating unlike factors i1x unreal-
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istic.  If this be a harsh test, then | answer that a State
which divides its eitizens should pay the price.

Thus, T ask. Are the facilities and edueational oppor-
tunities at Howard-Carver inferior to those offered at
(Claymont as to any substantial factor? The answer to this
question requires an analvsis of the facts as T have found
them.

From the points of view of loeation and landseaping and
overall aesthetie considerations, Claymont is vastly superior
to Howard-Carver. But defendants’ counsel say that the
differences are almost inevitable in any eomparison of
urban and suburban schools.  Granting that this may be
<0, it only goes to demonstrate the dreary fact that segre-
gated education, as here provided, means that white chil-
dren in the Claymont sehiool distriet wmay have the henefits
which flow from living in the suburbg, but Negro children
sitnilarly situated may not.  In other words, according to
defendants, white parents may move into the Clayinont
suburbs in order to give their children the benefits which
flow from attending a suburban school, but Negro parents
may not.  The cold, hard fact is that the State in this
sttuation dizeriminates against Negro children.  The court
fully realizes that there are many white ehildren who do
not have the advantages whieh are provided at the Clay-
mont School, but the point ix that they are not white chil-
dren whose position 1s otherwise zimilar to that of these
plaintiffs.  As the Supreme Court has said, there i< a vast
difference —a Constitutional difference,

Plaintiffs next point to the faet that part of the curricu-
fum is offered at Howard and part at Carver: that these
schooly are =ome distance apart and that the facilities at
Carver are markedly inferior to those available at Claymont
for similar courses. | find as a fact from the record and
from iy visit, and defendants tacitly concede, that the
facilities at Carver, with due regard for its vocational
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emphasis, are woefully inferior to those available at Clay-
mont. A further repetition of the comparative facts is
hetter forgotten.

The teackier training at Clayvmont is substantially su-
perior to that at Howard-Carver, as the comparative figures
demonstrate.

The teacher load at Howard-Carver is substantially
greater than that at Clavinont. Many more of the classes
at Howard-Carver exceed the twenty-five to one student-
teacher ratio, than at C'lavmont. Moreover, the twenty-five
to one ratio has heen fixed hy the State educational au-
thorities as a dexirable maximum.

[ eonclude that with respeet to teacher training, pupil-
teacher ratio, extracurricular activities, physical plants and
aesthetic considerations, the Howard-Carver School is in-
ferior to Clavmont under the “separate but equal™ test.
These factors are all a part of the educational process, as
the experty stated.

One other factor of importance remains to he considered.
At least one of the plaintiffs travels, by foot and by public
bug, over nine miles cach way to attend Howard, whereas,
she could reach Claymont by traveling somewhat over one
mile. Thus, a substantial portion of the plaintiff’s time ix
taken traveling to and from =school. Indeed, it is much
more timne than is taken by white children similarly situated.

| recognize that some authorities have refused to recog-
nize the travel factor as justifyving a holding of inequality !
however, | do not helieve that those cases involved the
hurden time-wise and distance-wise which is here involved.
I find that, under the faets here presented, the requirement
that plaintiffs travel such a distance while whites similarly

* See Brown v, Bd. of Education, 98 F. Supp. 797, appeal pending.
Demaron v, Bayless, 14 Ariz. 180, 126 PAC. 273 People v. Galla-
gher. 93 N. Y. 438 Defendants also cite Gong Lum v. Rice, 275
U. S. 78 for this proposition, but I believe the language of the
opinion negatives any such sweeping generalization.
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situated are subjected to no such burden, results in inferior
cdueational opportunities for these plaintiffs because of
time and fatigue factors. [ have enumerated the several
respects in which I have found the facilities and educational
opportunities at Howard-Carver to be inferior to those
offered at (laymont. Viewing such factors, hoth independ-
ently amd cumulatively, I conclude that the separate facili-
ties and opportunities offered these plaintiffs, and those
similarly sitnated, are not equal to those offered white chil-
dren in the Claymont Distriet, and that, in consequence, the
State by refusing these plaintiffs admission to ('laymont
solely hecause of their color, is violating the plaintiff's
rights protected by the qual Protection Clause of the
Fourteenth Amendment.

However, the defendants’ counsel sav that the evidence
demonstrates that the Wilmington Board of Edueation
plans to abandon Carver, and transfer its courses to the
Howard building. 1 also intends to inake Howard a senior
high school, and remove the crowded condition of that school
by ereating a junior high school for Negroes at what is now
the Bancroft School for whites. A new high sehool for
Negroes at Middletown is supposed to help. The evidener
shows that some of the building program is under way,
while other parts of it are mevely in the planning stage,

Under these civeumstances, defendants urge that even
though tiie Court should find inequalities, it should do no
more than direet the defendants to equalize racilities and
opportunities, and give them time to comply with snch an
order.  Passing over the fact that the Wilmington Board
i not before this court, there are three reasons why T can-
not agree with this approach. (1) I do not see how the
plans wentioned will remove all the objections to the present
arrangement,  (2) Morcover, and of great importance, |
do not see how the Cour: could implement sueh an injune-
tion awainst the State.  (3) Just what is the effect of such
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a finding of a violation of the Constitution, as has here heen
made, It is true that in such a situation some courts have
merely directed the appropriate State officials to equalize
facilities. T do not helieve that such is the relief warranted
by a finding that the United States Constitution has been
violated. 1t scems to me that when a plaintiff shows to the
<atisfaction of a court that there is an existing and con-
tinuing violation of the “separate bnt equal™ doctrine, he
is entitled to have made available to him the State facilities
which have been shown to he superior. To do otherwise is
to say to such a plaintiff: *Yes, vour Constitutional rights
are being invaded, but be patient, we will sce whether in
time they are still being violated.” If, as the Supreme
Court has caid, this right i personal,' sueh a plaintiff is
entitled to relief immediately, in the only way it is avail-
able, namely, by admizsion to the sehool with the superior
facilities. To postpone such relief ix to deny relief, in whole
or in part, and to say that the protective provisions of the
Constitution offer no inmediate protection.

[ conclude that the State’s future plans do not operate
to prevent the granting of relief to these plaintiffs by way
of an injunetion, preventing the authorities from excluding
these plaintiffs, and others similarly situated, from ad-
mission to Claymont High School on account of their color.
It it be a matter of dizeretion, I reach the sime canelusion.
If, at some future time, defendants feel that they can
dewmonstrate that all the Constitutional inequalities have
heen removed, then it would he for themm to take the
initiative.

Seoon No. 20 (WhHiTte) versts Scioon No. 107 (NEGro)

Let us now compare School Noo 29 (for white children),
and Sehool No. 107 (for Negroes),

! See Sweatt v. Painter, 339 U. S. 620,
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No. 29 is a four elassroom building eonstrueted in 1932
at a cost of $55,000.00, with a present value of about $77,-
000.00. No. 107 is a one room building converted by a slid-
ing partition into two rooms. [Tt was constructed in 1922
at a cost of $21,000.00 and has a present value of $13,000.00.
Thix obvious appreciation in the value of the white school,
versus the depreciation in the value of the Negro school,
reflects, aside from their age, differences in maintenance,
npkeep and improvements, Until recently the white school
wits unlawfully favored in the receipt of State funds. The
first six grades are tanght at each school. However, at
No. 107 cach teacher has three grades while at No. 29 each
teacher has only two grades. This is significant apart from
the over-all number of children taught.

No. 29 hax a very attractive auditorium, as well as a
haskethall court, a partial basement which provides storage
space and more adequate space for heating and hot water.
No. 107 hax none of these. The auditorium serves a valu-
able purpose as the happenings on the oceasion of Iy visit
demonstrated,

No. 24 has several of the accepted forms of drinking foun
tains.  No. 107 does not. No. 29 has modern RIPHYSTHN
sanitary toilet facilities, while No, 107 Las one comnnde in
a very small room which adjoins the space where the chil-
dren’s lunches, the janitorial materials and the school
drinking water bottles are kept.  No. 29 has a well equipped
nurse’s office, while No. 107 has only a first ail packet,
The fire protection facilities at No. 29 are niore nunerous
than those at No. 107, No. 20 is also saperior in other itemns
too numerous to mention.

No. 29 ix =0 heautifully situated that the view namediately
catches the exe. The landscaping i= also outstanding.  No.
107 ix unland=caped, and apparvently alwavs has hoen,  Is
location just cannot compare with the loeation of No. 20,
An over-all evaluation of the locations and the faeilities of
the two schools rellect such an obvious superiority in favor
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of No. 29 as to be depressing, Many of the items were
given to No. 29 by the P. T. A. or the public. These, say
the Attorney Gieneral, should he excluded from this com-
parison. It is conceded that the items mentioned belong
to the school and are therefore State property. My an-
swer is that we are comparing State facilities. We cannot
conjecture what the State might or might not have fur-
nished in the ahsence of such items.

On the Strayer-Fnglehart Score (ard, used by edu-
cators to evaluate the physical condition of a school plant,
No. 29 far surpassed No. 107.

The teacher preparation at No. 29 is superior to that at
No. 107. Also, the County Supervisor rated every teacher
at No. 29 higher than either teacher at No. 107.

The experts in the field of edueation testified that the
various factors mentioned are all of importance in evaluat-
ing educational opportunities. The courts have so recog-
nized.

The substantial factors ahove mentioned, whether viewed
separately or cumulatively, lead me to conclude that the
facilities and educational opportunities offered at No. 29
are substantially superior to those offered at No. 107,

Another factor connected with these two schools de-
mands separate attention, hecause it ix a consequence of
segregation so outlandish that the Attornev General, with
commendable candor, has in effeet refused to defend it. |
refer to the fact that school bus transportation is provided
thos¢ attending No. 29 who, except for eolor, are in the
same situation ax this infant plaintiff.  Yet neither school
hus transportation, nor its equivalent is provided this
plaintiff even to attend No. 107, In fact, the State Board
of Idueation refused to authorize the transportation of
this then seven vear old plaintiff to the Negro school, even
though the bus for white children went right past her home,
and even though the two schools are no more than a mile
apart. Moreover, there is no public transportation avail-
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able from or near plaintiff’s home to or near the Negro
school. The State Board ruled that hecause of the State
Constitutional provision for separate schools, a Negro
child may not ride in a hus serving a white school. If we
assume that this is so, then this practice, in and of itself,
15 another reason why the facilities offered this plaintiff at
No. 107 are inferior to those provided at No. 29, To sug-
gest, under the facts here presented, that there are not
enough Negroes to warrant the cost of a school bus for them
ix only another way of saying that they are not entitled
to equal services hecause they are Negroes. Sueh an ex-
cuse will not do here.

[ eonclude that the facilities and educational opportuni-
tiex at No. 107 are substantially inferior in a Constitutional
sense, to those at No. 29 Yor the reasons stated in connec-
tfion with Claymont | do not helieve the relief should merely
be an order to make equal.

An injunction will issue preventing the defendants and
their agents from refusing these plaintiffs, and those simi-
larly situated, admission to School No. 29 because of their
color,

Orders on notiee,
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IN THE
COURT OF CHANCERY
OF THE STATE OF DELAWARE

15 axp For New Castie CouNTy

SrHEL Lovise Brurox, an infant, by her
Guardian ad Litem, FEruen BeLtox, et al.,

Plaintifs, § oo Action
S No. 258

Fraxcis B. Gesnarr, ot al,,
623 Defendants.

SHLEY Barpara Buraw, an infant, by
her Guardian ad Litem, Saran BoLan,
et al.,
Plainti{ts e .
N * R Civil Aetion
by No. 265
Fraxcis B, Gesuart, et al.,
Defendants,

Order

624 These actions having been consolidated and having eome
on for final hearing and the issues therein having been tried
hefore the Court without a Jury and the evidence of all
parties hereto having been heard and an opinion having
heen handed down by the Chancellor on April 1, 1952,

Now, it is this 15th day of April, 1952, ordered, ad judged
and decreed as follows:

1. That, in Civil Action No. 238, the defendants and each
of them, their agents and emnplovees are enjoined from




denying to infant plaintiffs and others similarly situated,
heeause of color or ancestry, admittance as pupils in the
('lavmont High School.

2. That, in ('ivil Action No. 263, the defendants and each
of theny, their agents and employees are enjoined from
denyving to infant plaintiff and others similarly situated,
hecanse of color or ancestry, admittance as pupils in the

public clementary school known as Hockessin Sehiool No.
29

5. That the prayers of the plaintiffs for a judgment
declaring that the Constitution of the State of Delaware,
Article X, Section 2 and the Statute of the State of Dela-
ware, 36 Laws of Delaware, Chapter 222, insofar as they
require and empower defendants to maintain separate
sehools for colored and white sehool children are violations
of the equal protection and due process elauses of the
United States Constitution and, therefore. unconstitutional
are and the same are hereby denied.

4. That this Court =hall retain jurizdiction of these
auses so that it may grant such further and additional
refief as may appear to the Court to he just, equitable and
appropriate in the future.

2. And the defendants through their counsel having
orally applied for a stay pending appeal, it is further
ordered that the effect of this final order be staved pending
a determination of said appeal, provided said appeal is
couniienced on or before April 18, 1952,

. That costs lierein, taxed at $317.534, be paid by the
defendants within davs.

CorLixs J. Srirz,
Chancellor.
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