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Legal Memorandum 84-122, Enforcement in Delaware of Out-of-State Judgments, Barron, C.M. (Aug. 14, 1984), states that the Justice of the Peace Court has jurisdiction to enforce foreign judgments.  Id., at 2.  That memorandum was written prior to Delaware's adoption of the Uniform Enforcement of Foreign Judgments Act ("Uniform Act") and as a result of the adoption of the Uniform Act, a number of questions have arisen concerning the continued enforcement of foreign judgments in the Justice of the Peace Court.   This supplement discusses those issues, provides a chart comparing procedures for enforcing foreign judgments in Justice of the Peace Courts and the Superior Court which may be distributed to plaintiffs and defendants involved in actions to enforce foreign judgments in our courts, and a copy of new J.P. Civ. Forms No. 7FJ (answer form to be sent to 

_______________

*I would like to thank Chris Sudell for her work on this project.

defendants when plaintiff is seeking to enforce a foreign judgment) and No. 8FJ (notice to be sent to plaintiff and defendant for scheduling a trial date for a claim to enforce a foreign judgment).

The Uniform Act provides for the filing and enforcement of foreign judgments only in the Superior Court.   Does this act prohibit enforcement of foreign judgments through other means in the Justice of the Peace Court?
 The Uniform Act as embodied in 10 Del. C. § 4786 states:  "The right of a judgment creditor to bring an action to enforce a judgment, instead of proceeding under this subchapter, remains unimpaired."  The caselaw clearly shows that this provision means that the procedure created by the Uniform Act is not exclusive and does not preclude a creditor's right to bring an action to enforce a foreign judgment n the same manner as was available prior to the enactment of the Uniform Act.  C & J Travel, Inc. v. Shumway, Ariz Ct. App., 775 P.2d 1097, 1098 (1989) ("[t]he procedure created by the statute is not exclusive and does not preclude a creditor's unimpaired right to bring a separate action on the foreign judgment and reduce it to judgment in a foreign state."); Lawrence Systems, Inc., Tex. Ct. App., 880 S.W. 2d 203, 206 (1994) ("Texas courts recognize at least two proceedings for the enforcement of foreign judgments.  These enforcement proceedings consist of filing under section 35.003 of the Uniform Act or filing a common law action to enforce a foreign judgment."); 46 Am Jur 2d § 906 at 1039 ("The remedy provided by the act is not exclusive and does not prevent a direct action upon a foreign judgment...").  See also Gibson v. Epps, Mo. Ct. App. 352 S.W. 2d 45, 46 (1961) ("The instant case is not an action under ... the Uniform Enforcement of Foreign Judgments, but an action to enforce a judgment rendered in a foreign state."); National Union Fire Insurance of Pittsburgh, Pennsylvania v. Nichols, Pa. Super., 651 A.2d 1111, 1113 (1994) ("The UEFJA afforded judgment creditors an alternative method of enforcing foreign judgments in Pennsylvania.").

How are foreign judgments enforced when the Uniform Foreign Judgment Act is not applied?
The "full faith and credit" clause of the United States Constitution requires states to provide means of enforcing foreign judgments.  However, this relates only to the effect of such judgments as evidence or as a bar to further litigation.  It does not make judgments executory in the sense that enforcement can occur based on the foreign judgment itself.  (This contrasts with domestic judgments ordered in the state where execution or enforcement can proceed upon entry of the judgment.)  Thus, when the creditor is not proceeding under the Uniform Act, in order to collect a judgment recovered in another state, the creditor must first sue on the judgment in the state where the creditor wishes to enforce it and recover a judgment on it in that state.  CJS § 892 (a) at 495-496.  

What must be proved in such an action?
The plaintiff (creditor) in such an action must only prove the existence of a valid judgment in another state or jurisdiction.  Amos v. Shelton, D.C. Ct. App., 497 A. 2d 1082, 1082 (1985). The complaint need only describe the foreign judgment with enough particularity to identify it.  A sufficient description consists of the court in which the judgment was rendered, the place where the court was held, the names of the parties, the date of the judgment, and the amount recovered.  Legal Memorandum 84-122, mem. op. at 3.  Delaware Rules of Evidence 1005 and 902 specify the methods of proving the existence and content of a foreign judgment.  Id. Delaware Rule of Evidence 1005 provides that, as a public record, proof of the foreign judgment may be made by copy, certified as correct in accordance with Delaware Rule of Evidence 902, or testified to be correct by a witness who has compared it with the original.  Delaware Rule of Evidence 902 provides that copies of public records may be used as evidence and are self-authenticating if they are certified in any of the following ways:

1)  Public documents under seal.  A document with a seal must also have a signature as an attestation or execution.  (D.R.E. 902(1))
2)  Public documents not under seal.  A document without a seal must contain the signature of an officer or employee and a public officer having a seal must certify that the signature is genuine. (D.R.E. 902(2))
3)  In accordance with any law of the United States or the State of Delaware.  (D.R.E. 902(4)).  28 U.S.C.A. § 1738 specifically addresses foreign judicial records and proceedings  and provides that copies of 

records and judicial proceedings of any court shall be proved or admitted in other courts within the United States by the attestation of the clerk and seal of the court, if a seal exists, together with a certificate of a judge of the court that the attestation is in proper form.

When a foreign judgment is properly produced and verified, there is  a general presumption that the original court had personal and subject matter jurisdiction and that the foreign judgment is valid.  See Blank v. McFarlane, Del. Super., 1985 WL 188986, slip op. at 2, Martin, J. (Mar. 20, 1985); Century International Management, 601 So. 2d at 105; Gibson v. Epps, 352 S.W. 2d at 47.  However, when the foreign judgment is out of a court which is not of record, it has been held that no presumption of validity exists.  In cases out of courts which are not of record, all the facts essential to jurisdiction must appear on the face of the record or be shown by competent evidence before it can be accepted as a binding and conclusive adjudication.  C.J.S. § 896 at 513; Koehne v. Price, D.C. Mun. Ct. App., 68 A. 2d 806, 810 (1949); Corning Truck & Radiator Service v. J.W.M., Mo Ct. App., 542 S.W. 2d 520, 524. (1976) (stating that this distinction applies to common law actions but not under the Uniform Act).  Thus, when the foreign judgment has been rendered by a court which is not of record, the plaintiff has been required to introduce evidence of jurisdiction of the foreign forum of the subject matter of the law suit (such as a statute authorizing the court to hear the matter at issue).  Corning Truck & Radiator, 542 S.W. 2d at 524; Koehne v. Price, 68 A. 2d at 811.

Apart from this exception, the party challenging the foreign judgment has the burden to produce evidence to overcome the presumption of validity.  Century International Management, 601 So. 2d at 105.  There is a heavy burden upon the party attacking the judgment to show by clear and positive proof that the judgment should not be enforced.  Webb v. Webb, La. App., 677 So. 2d 630, 633 (1996) reh. den. 682 A.2d 774;  See also Amos v. Shelton, 497 A. 2d at 1085, fn. 3.

 In challenging the validity of the judgment, there may be no inquiry into the merits of the original cause of action.  National Union Fire Insurance of Pittsburgh, Pennsylvania, Pa. Super., 651 A.2d 1111, 1115 (1994).  The full faith and credit clause precludes any inquiry into the merits of the cause of action, the logic or the consistency of the decision, or the validity of the legal principles on which the judgment was based.  Gibson v. Epps, 352 W.S. 2d at 47; Welltech, Inc. v. Abadie, La. Ct. App., 666 So. 2d 1234, 1236 (1996) reh. den. 672 So. 2d 690 (stating that the nature, amount, or other merits of the judgment may not be relitigated in the state in which enforcement is sought).

What defenses are available to a judgment debtor?
A judgment debtor may not defend against the enforcement of a foreign judgment on any ground that could have been presented to the foreign court in which the judgment was rendered.  Practice Management Associates, Inc. v. Thurston, Ill. App., 588 N.E. 2d 408, 410 (1992) cert den. 596 N.E. 2d 637.  Only those defenses, like a lack of personal jurisdiction by the rendering court, which destroy the full faith and credit obligation, support refusing enforcement of that judgment.  National Union Fire, 651 A. 2d at 1115.  The defenses which may be asserted are limited to lack of personal or subject matter jurisdiction in the rendering court, fraud in the procurement of the judgment, satisfaction, lack of due process, or other grounds that make a judgment invalid or unenforceable.  E.R.G. t/a Deer Park Hotel v. Soda Rental Service, Inc., Del. Super., 1988 WL 222346, slip op. at 2, Steiftel, P.J. (Mar. 4, 1988) citing Matson v. Matson, Minn. Supr., 333 N.W. 2d, 862, 867 (1983).  See also Meyer v. First America Title Insurance Agency of Mohave, Ill. App., 674 N.E. 2d 496, 498, 502 (1996); WellTech, Inc. v. Abadie, 666 So. 2d at 1236. 

Which state's laws apply in an action to enforce a foreign judgment?
Defenses to a foreign judgment have been recognized only where they would be allowed by the state where the judgment was originally entered.  For example, in determining whether the original court had jurisdiction, it is necessary to examine the issue under the law of the state where that court is located.  See C& J Travel, 775 P. 2d at 1099; Century International Management, 601 So. 2d at 106; Legal Memorandum 84-122 at 4; Ohio Insurance Casualty Co. v. Martin, Del. Super., 1991 WL 215916, slip op. at 2 (Oct. 18, 1991);  Legal Memorandum 84-122 at 4; In re Estate of Rupert, N.H. Supr., 651 A. 2d 937, 938 (1994).  Generally, valid judgments rendered in one state should be recognized and enforced in another state, even though the latter state's public policy would have precluded recovery if the action had been filed originally in the courts of that state.  Metropolitan Creditors Service of Sacrament v. Sadri, Cal. Ct. App., 19 Cal. Rptr. 2d 646, 647, 652 (1993); International Recovery Systems, Inc. v. Gabler, Mich Ct. App., 527 N.W. 2d 20, 21 (1994) (enforcing a Nevada gambling debt even though gambling was against Michigan public policy).  Similarly, a valid judgment rendered in one state will be enforced in a foreign state although action would have been barred by the statute of limitations had it been filed in the foreign state originally. Restatement (Second) of Conflict of Laws, Ch. 5,  § 118.

Example. Polly Plaintiff sues Dolly Defendant in North State for personal injuries and recovers a judgment.  Action on the claim would have been barred by the statute of limitations of South State.  Polly brings suit to enforce this judgment in South State.  South State will enforce the judgment even though the original action would have been barred in South State.  Id.
However, the law concerning the limitations on enforcement of judgments of the state enforcing the foreign judgment, rather than that of the original state, has been held to apply.   Guayaquil v. Sudydam, Del. Supr., 132 A. 2d 60, 66 (1957);  National Union Fire Insurance, 651 A. 2d at 1115; National Union Fire Insurance, 651 A. 2d at 1115 citing Alexander Construction Co. v. Weaver, Kan. App. 2d, 594 P. 2d 248, 250-251 (1979). 

Example. Polly Plaintiff sues Dolly Defendant in North State for personal injuries and recovers judgment.  Ten years later Polly brings suit to enforce the judgment in South State.  The South State statutory period for the enforcement of judgments is five years.  The court in South State dismisses the action.  Restatement (Second) of Conflict of Laws, ch. 5, § 118.

If the judgment is revived in accordance with local procedures in the state in which it was rendered and suit is brought to enforce the judgment in a foreign state, the action will be dismissed in the foreign state if the intervening time between the revival of the judgment in the original state and the commencement of the suit in the foreign state exceeds the foreign state's statutory period for the enforcement of judgments. Id.
Example.  Polly Plaintiff sues Dolly Defendant in North State for personal injuries and recovers judgment.  Six years later Polly has the judgment revived in North State.  Seven years after that, Polly brings suit to enforce the judgment in South State.  The South State statutory period for the enforcement of judgments is five years.  Polly may not bring the action to enforce the judgment in South State.

However, if the intervening time between the revival and the commencement of suit does not exceed the foreign state's statute of limitations on judgments, but the time which has elapsed since the original judgment was rendered does exceed the time period of the foreign state's statute of limitations on judgments, the nature of the revival will determine whether the foreign state will dismiss the action.  If under the law of the state rendering the judgment the effect of the revival is to create a new judgment, then the foreign state will not bar suit on the judgment.  To determine the effect of the revival it is necessary to look at the statute authorizing revival of judgments in the state which rendered the judgment.  However, if the law of the state rendering the original judgment is not to create a new judgment, but merely to prolong the effective life of the original judgment, the foreign state will dismiss the action.  Id.
Example 1.  Polly Plaintiff sues Dolly Defendant in North State for personal injuries and  recovers judgment.  Ten years later Polly has the judgment revived in North State.  Two years later Polly brings suit to enforce the judgment in South State.  The South State statutory period for the enforcement of judgments is five years.  The effect of the revival under the law of North State is to create a new judgment.  Polly may bring the action to enforce the judgment in South State. Id. at 343.

Example 2.   Polly Plaintiff sues Dolly Defendant in North State for personal injuries and  recovers judgment.  Ten years later Polly has the judgment revived in North State.  Two years later Polly brings suit to enforce the judgement in South State.  The South State statutory period for the enforcement of judgments is five years.  The effect of the revival in North State is to prolong the life of the original action. Polly may not bring the action to enforce the judgment in South State.  Id.
May the Justice of the Peace Court handle an action for enforcement of a foreign judgment when the judgment was based on a tort action or another form of action over which the Justice of the Peace Court does not have jurisdiction?
An action on a judgment is regarded as a new and independent action, and not for the same cause as the original judgment.   McGill v. Robbins, Ark. Supr., 329 S.W. 2d 540, 541 (1959).  An action which was a tort claim in one state becomes a debt action when enforcement of the foreign judgment is sought in another state.  Id.; Legal Memorandum 84-122 at 2.  Therefore, such a claim may be handled by the Justice of the Peace Court as a debt action following procedures for debt actions except J.P. Civ Form No. 8FJ should be used to schedule the trial date for a claim to enforce a foreign judgment.  A copy of new J.P. Civ. Form No. 8FJ is attached for your use.  (It can be provided on disk at the request of a court.)

What is the purpose of the Uniform Act?
The Uniform Act was designed to provide a streamlined procedure for enforcing foreign judgments. National Fire Insurance, 651 A. 2d at 1115; 46 Am Jur 2d § 906 at 1039 ("A salient purpose of the act is to permit a judgment creditor to obtain relief more promptly than formerly.")  10 Del. C. § 4782 provides that upon filing, a foreign judgment shall be treated by the Prothonotary in the same manner as a judgment of the Superior Court and § 4783(c) provides that execution, or other process for enforcement of a foreign judgment filed under the act, may issue 20 days after the judgment is filed.  Thus, filing a foreign judgment under the Uniform Act has the effect of initiating an enforcement proceeding and rendering a final judgment in the new state simultaneously.  Lawrence Systems, Inc. v. Superior Feeders, Inc., Tex. Ct. App., 880 S.W. 2d 203, 208 (1994).  In contrast, a common law action requires the filing of a complaint and proceeding through to the entry of the judgment in that action.  National Union Fire Insurance, 651 A.2d. at 1113. 

What are the differences between the Uniform Act and the common law procedures?
One difference between the two procedures is that registration of foreign judgments under the Uniform Act can only be accomplished in the Superior Court because 10 Del. C. § 4781 provides that the foreign judgment be filed with the Prothonotary.  In contrast, a common law action may be filed in the Justice of the Peace Court as well as in the Superior Court.  See Legal Memorandum 84-122 at 2, fn. 5.

Although the Uniform Act was designed to provide a streamlined procedure, the difference in the time involved may not be as substantial when a common law action is filed in the Justice of the Peace Court as compared to a common law action filed in the Superior Court.

When a common law action for enforcement of a foreign judgment is filed in the Superior Court, there is a $125 fee for the filing of the complaint.  However, when the foreign judgment is registered with the Prothonotary under the Uniform Act, the filing fee is only $50 (there is no fee for service charged.)  Superior Court Civil Rule 77.  When a common law action is filed in the Justice of the Peace Court the applicable fee is the normal $30 fee for filing a debt action.  Generally, there appears to be no significant advantage (financial or otherwise) to filing an action in Justice of the Peace Court to enforce foreign judgment rather than in Superior Court under the Uniform Act.

What are the similarities between proceedings under the Uniform Act and under the common law? 
In both common law actions and registration under the Uniform Act, no inquiry into the merits of the original cause of action are permitted.  National Union Fire Insurance, 651 A. 2d at 5.  The same general limitations on the types of defenses which may be used apply to both the common law action and registration under the Uniform Act. Gibson v. Epps, 352 S.W. 2d at 46. Compare Legal Memorandum 84-122 at 4 (common law actions) and Deer Park Hotel v. Soda Rental Service, Inc., slip op. at 2 (proceedings under the Uniform  Act).   
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COMPARISON OF PROCEDURES FOR


ENFORCING FOREIGN JUDGMENTS IN THE JUSTICE OF THE PEACE COURT


AND UNIFORM ENFORCEMENT OF FOREIGN JUDGMENTS ACT 


IN THE SUPERIOR COURT

PROCEDURE

JUSTICE OF THE PEACE COURT

SUPERIOR COURT

1.   Maximum dollar  amount of foreign judgment which may be recovered

$15,000

No limit

2.  Filing fee

$30

$50

3.  Attorney required for individual creditor?

No


(same for debtor)

No


(same for debtor)

4.  Attorney required for creditor which is an artificial entity?

No, if a Form 50 is filed with the Chief Magistrate

 (same for debtor if disputed)

Yes

(same for debtor if disputed)

5.  How is proceeding initiated?
Creditor files complaint and summons for a debt action with the court. Certified copy of the judgment or other evidence of the judgment, should be attached to the complaint, if possible.
Creditor registers 

an authenticated copy of the judgment with the Prothonotary

6.  How may debtor dispute the judgment?
By an answer requesting a

trial.  This is not a trial on the 

merits of the original claim 

and the debtor's defenses are 

limited to those making a 

judgment unenforceable, e.g. 

lack of jurisdiction, 

satisfaction, fraud in the 

procurement, lack of due 

process.  

By a motion to stay the 

judgment.  Defenses are 

limited to those making a 

judgment unenforceable, e.g. 

lack of jurisdiction, 

satisfaction, fraud in the 

procurement, lack of due

process.  


7.   When is the judgment entered in Delaware?
After the plaintiff prevails at trial or after plaintiff files a notarized "Statement of Plaintiff in Support of Default Judgment". Execution may issue after judgment is entered.
Immediately upon filing.  Execution or other process of enforcement may issue, unless the judgment is stayed, anytime after 20 days has elapsed since judgment was entered.


IN THE JUSTICE OF THE PEACE COURT OF

THE STATE OF DELAWARE, IN AND FOR _________ COUNTY

COURT NO. _____
COURT ADDRESS:

________________________________  
CIVIL ACTION NO. ____________
________________________________
PLAINTIFF(S):


  VS.


DEFENDANT(S):

____________________________

    
____________________________

____________________________


____________________________


DEFENDANT'S ANSWER TO THE COMPLAINT

Claim for Enforcement of Foreign Judgment

Check all that are appropriate:

A.  _______ 
I admit that I owe the debt or claim in the Complaint and DO NOT want a trial. (This means that you agree to a judgment being entered against you for the amount claimed plus interest and costs. Any money owed should be paid directly to the Plaintiff.)

B.  _______
I WANT A TRIAL. (Any trial will be limited to issues pertaining to the validity and enforcement of the foreign judgment.  THIS IS NOT A TRIAL ON THE MERITS OF THE ORIGINAL CLAIM.)

_______
DEBT ACTIONS ONLY: In addition to a trial, I request that the Plaintiff provide me with a more detailed statement of the claim (Bill of Particulars).

DATED:_______________________
_____________________________

Signature of Defendant

_______________________________

       
  _____________________________

Defendant’s attorney, if any                                                              Address

_______________________________   

            _____________________________

Attorney’s Address                                                             Work Phone/Home Phone

This signed document must be received by the Court within 15 days after the date you received it or a default judgment may be entered against you.

Mail this completed form (Answer) only to the Justice of the Peace Court at the address above as soon as possible.

IN THE JUSTICE OF THE PEACE COURT OF

THE STATE OF DELAWARE, IN AND FOR _________ COUNTY

COURT NO. _____
COURT ADDRESS:

________________________________  
CIVIL ACTION NO. __________________
________________________________

NOTICE ON HEARING OF CLAIM 


TO ENFORCE A FOREIGN JUDGMENT
TO:
_________________________

Judgment Creditor

TO: __________________________

Judgment Debtor

The judgment debtor has denied the claim to enforce a foreign judgment.

The Court will hold a trial on _____________________, 19___, at _______A.M./P.M. in the Justice of the Peace Court named above.

This trial will be limited to issues pertaining to the validity and enforcement of the foreign judgment.  It is not a trial on the merits of the original claim. You should bring with you any documents pertaining to your claim, such as a certified copy of the judgment or evidence related to payment of the claim.  You should bring enough copies of each document to give one to the other party and one to the Court.  

DATED this _______ day of ________________, 19___.

_______________________________

Court Official
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