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Before the Court is the Defendant’s Mtion for
Post conviction Relief. Upon consideration of the
Def endant’s notion and the State’ s opposition, that which
follows is the Court’s resolution of the issues so

present ed.

STATEMENT OF FACTS AND NATURE OF THE PROCEEDI NGS

TomSm th, a busi ness owner engaged i n the buyi ng and
selling of firearns, was shot to death on June 25, 1995,
during the robbery of the gun shop he operated from his
honme, Bl ack Sheep Sports. On at |east two occasions
prior tothe crinme, three individuals later identified as
Lawr ence Johnson, Jermaine Barnett and Hector Barrow,
wer e known to have been outside of and/or to have entered
the gun shop.! On June 25, witnesses observed the nen
return to the establishnent. It was at that tine that
M. Johnson was posted outside, presumably as a

“l ookout”, while Messrs. Barrow and Barnett conti nued

! The first took place the day before M. Snmith' s dem se, while
the second visit occurred on June 25, a short tine before they
returned to rob the gun shop.



inside. After witnesses heard what was described as a
sound resenbling a car backfiring, M. Johnson allegedly
left his “post” and went to the entrance of the
establishment. Whether M. Johnson actually went inside
I s unknown, but it is clear that the three nen were seen
| eaving the prem ses nonents later and two of them
identified as Johnson and Barnett, were purportedly
carrying a brownm bag that appeared to be heavy.
According to wtnesses, the nen started toward the
Lancaster Court Apartments and ultimately entered Apt.
2C, where they had been staying since their arrival on
June 23 from New York Cty, New York.? A celebration
ensued during which the guns taken fromthe gun shop were
di spl ayed and at | east one of the participants boasted of
his role in killing M. Smth.

At sonme point later that sanme day, the police
surrounded the building in which Apt. 2C was | ocated and

searched that apartnent. It was during the course of

2 The record reflects that the two encountered or passed at
| east two witnesses who were able to identify them and incredulously
exchanged greetings wth one of themas they struggled with the wei ght
of the weapons taken.
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that search that police officers discovered firearns and
anmuni tion taken during the robbery along with other
physi cal evidence |linking the nen to the crine, including
brightly colored clothing simlar to that allegedly worn
by M. Johnson as he stood outside the gun shop. Al |

three were arrested® and charged with nunerous crinmes
including multiple counts of Mrder First Degree,

burgl ary, robbery and nunerous counts of the possession
of firearns during the conm ssion of those felonies. The
charges agai nst M. Johnson were ultimately severed from
those against M. Barnett and M. Barrow. The Sate
elected to seek the inposition of the death penalty
agai nst M. Barnett and M. Barrow, but declined to do so
agai nst M. Johnson.

Apt. 2C was | eased in the nane of Christine Edwards,

the aunt of Dennis Thomas, a |ocal resident. M. Thonas
was present in the Lancaster Court apartnent during the

pl anning of the crime. He renained there until the three

5 Also present in Apt. 2C were a M. Andrew Austin and an
unknown femal e. They managed to exit the apartnment and the buil di ng
wi t hout being apprehended. M. Barnett was arrested when attenpting
to |l eave the building while Messrs. Barrow and Johnson were arrested
i nside the apartnment.
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men returned and did not | eave until he was escorted out
by the police during the search of the premses. \Y/ g
Thomas was detained, but not charged with any crines
associ ated with the instant events.*

The Johnson trial began on Novenber 18, 2006. On
Decenber 12, 1996, a jury found M. Johnson guilty as to
both felony murder charges and not guilty as to the
i ntentional nurder charge. He was also found guilty on
the remai nder of the burglary, robbery and the weapons
char ges. On March 21, 1997, the Court sentenced M.
Johnson to prison for two consecutive life terns on the
mur der charges and one hundred twenty-six years on the
remai ni ng offenses. On June 9, 1998, the Suprenme Qourt
affirmed the conviction and sentence on direct appeal.
Shortly after he was arrested thru the affirmance of the
af orenenti oned convictions, M. Johnson was represented
by Edward C. Pankowski, Jr., Esquire and Todd E. Connor,

Esquire.

* M. Thomas did admit to receiving two of the firearns stolen
by the three when they returned fromtheir last trip to the gun shop.
The record is equivocal as to why he was so favored by them al though
there is no indication that he was directly involved in the conm ssion
of the offenses in question.
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On April 12, 2000, Joseph A Hurley, Esquire filed
the initial postconviction relief notion pursuant to
Superior Court Crimnal Rule 61 on behalf of M. Johnson.
M. Hurley was subsequently permtted to wthdrawal from
the matter on August 10, 2000, and Carolyn P. Ayres,
Esquire entered her appearance on behalf of M. Johnson
on October 2, 2000. Ms. Ayers was directed by the Court
torenew, and refile, if necessary, M. Johnson’s notion,
whi ch she did on July 19, 2001. However, Ms. Ayres noved
to withdraw fromthe matter in the latter part of 2002.°

That status remai ned unchanged until August 26, 2003,
when Kat hl een M Jenni ngs, Esquire entered her appearance
on behalf of M. Johnson and filed yet another Rule 61
petition. The gist of her claamis that the advocacy
presented by trial counsel on M. Johnson’s behal f was so
deficient it abridged his right to counsel as guaranteed
by the Sixth Amendnent to the United States Constitution.

Ms. Jennings requested an evidentiary hearing regarding

® On March 27, 2002, the Court denied the nmotion filed by M.
Ayres until another attorney entered his or her appearance for M.
Ayres. However, M. Ayres was suspended fromthe practice of law for
three years on July 8, 2002. M. Johnson’'s quest for relief was |eft
in legal linbo as a result.
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M. Johnson’s clainms which the Court held on Decenber 20,
2005. Counsel stipulated to a briefing schedule
follow ng that hearing which has now been conpl et ed.

M. Johnson’s claimthat heis entitledto the relief
sought is threefold.

First, he argues that counsel shoul d have, but failed
to inmpeach the credibility of M. Thomas by putting
before the jury the contention that he too could have
faced charges in connection with the nurder of M. Smth.
The failure to do so was, wunder the circunstances,
unreasonable as well as prejudicial since he was a key
prosecution wtness who provided critical testinony
agai nst M. Johnson |l eading to his conviction. Second,
M. Johnson contends that trial counsel should have
objected to the instruction given to the jury on
acconplice liability which was incorrect as a matter of
| aw. That nonfeasance rendered counsel’s advocacy
I neffective, or at the very |Ieast, substantially
contributed to the findings of guilt agai nst M. Johnson.
Lastly, M. Johnson contends that counsel should have,

but did not, object to references to himas a “lookout.”
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He contends that those references unfairly painted himas
a participant in the crinmes in question wthout any
foundation in the record.

The State argues that the decision not to i npeach the
credibility of M. Thomas was a reasonable strategy
given the fact that M. Johnson was acquitted of
Intentionally participating in M. Smth' s nurder. The
State further contends that the instruction regarding
acconplice liability was consistent with the Court’s
pattern instruction in that regard and was otherwse
| egal |y sound. Consequently, there was no basis for any
obj ection to that given. The State’'s final retort is
t hat defense counsel’s failure to object to the use of
“l ookout” as a reference to M. Johnson was reasonable in
| ight of the testinony regarding his actions i medi ately
prior to, during and immedi ately follow ng the death of
M. Smth. It contends that the reference held
excul patory value for M. Johnson since the testinony
acconpanying its usage resulted in the inference that he
did not go inside the gun shop, if at all, until after

the shot that killed M. Smth had been fired.
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DI SCUSSI ON

The Court has consistently held that a predicate to
addressing the nerits of a Rule 61 notion is an
exam nation to determ ne whether there are any existing
bars based upon procedural grounds as set forth in Rule
61(i)(1)-(4). Those bars may only be lifted if there is
a mechanismto do so in the pertinent subsection of Rule
61.° If there is no relief there, the *“catchall”
provision of Rule 61(i)(5 may provide relief from
procedural bars contained in 61(i)(21)-(3).

Rul e 61(i)(5) provides that the aforenentioned bars
may be rai sed where t he defendant establishes a col orable
claimthat there has been a “m scarriage of justice.” A

colorable claimof “mscarriage of justice” occurs when

® A notion for postconviction relief filed prior to July 1
2005, may be filed no nore than three years after the judgnment of
conviction is final, or if it asserts a retroactively applicable right
that is newy recognized after the judgnent is final, no nore than
three years after the right is first recognized by the Suprene Court
of Delaware or by the United State Suprene Court. Super. C. Oim R
61(i)(1). Gounds not presented in prior postconviction proceedi ngs
or formerly adjudicated clains are barred unl ess consideration of the
claimis warranted in the interest of justice. Super. . Cim R
61(i)(2) & (4). Likewi se, any ground for relief not asserted in the
proceedi ngs | eading to the judgenent of conviction are barred unl ess
the novant shows cause for relief and prejudice. Super. C. Crim R
61(i)(3).
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there is a “constitutional violation that underm nes the
fundanental legality, reliability, integrity or fairness
of the proceedings |leading to the judgnment of
conviction.”” This exception to the procedural bars is
very narrow and is only applicable in very |limted
circunstances.® The def endant bears the burden of proving
t hat he has been deprived of a “substantial
constitutional right.”® In this case, it is evident that
t he procedural bars will not prevent consideration of the
merits of M. Johnson's claim

As st at ed above, a postconvictionrelief notionfiled
prior to July 1, 2005, is to receive consideration if
filed wwthin three years of the final conviction, or if
asserting a retroactively applicable right, within three
years after the right is first recogni zed by the Suprene
Court of Delaware or by the United States Suprene Court.?*®

M. Hurley filed the initial postconviction notion on M.

7 Super. . Cim R 61(i)(5).

8 Younger v. State, 580 A 2d 552, 555 (Del. 1990).
° 1d.

10 Super. &. CGim R 61(i)(1).
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Johnson’s behalf on April 12, 2000, well wthin the
requisite three vyear period for filing under Rule
61(i)(1). Attorneys Ayres and Jennings filed their
menor anda on behalf of M. Johnson in support of the
effort M. Hurley began in 2001.

It is apparent that the three attorneys representing
M. Johnson at different tinmes during the postconviction
phase have diligently sought to preserve the neans to
chal l enge his conviction under Rule 61. Even though
their individual withdrawal or entry into the case may
have resulted in sone delay, it is apparent to the Court
that they acted in support of the effort initiated by M.
Hurley and are inextricably intertwined as a result.
G ven this finding and the nature of the constitutiona
right M. Johnson seeks to invoke, the GCourt nust
conclude that the notion filed by M. Jennings Wl
relate back to the date of the initial filing and
therefore escape the bar of Rule 61(i)(1).

The Court must al so conclude that consideration of
M. Johnson’s clai mof ineffective assi stance of counsel,

by its very nature, is not procedurally barred by any
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section of Rule 61.% However, even when the QCourt
reaches the nerits of his claim the relief sought is
beyond M. Johnson’s reach. The prevailing standard for
establishing a Sixth Amendnent ineffective assistance of
counsel claimis set forth in Strickland v. Washi ngt on. *?
In that case, the United States Suprene Court decl ared
that to establish such a claima novant nust prove that
counsel's representation fell bel owan objective standard
of reasonabl eness and that but for counsel ' s
unpr of essional errors, there is a reasonable probability
that the outcone of the proceedings would have been
different.*® Notw thstanding counsels’ efforts in this
regard, M. Johnson failed to neet the burdens posed by

Strickl and.

1 See Mason v. State, 725 A .2d 442 (Del. 1999); and State v.
McRae, 2002 Del. LEXIS 495 at *5. When a novant alleges a col orable
claimof ineffective assistance of counsel which is potentially
procedurally barred under Rule 61(i)(1), (2) or (3), it appears that
Rul e 61(i)(5) would al so cause the bar or bars to be rai sed because
such a claim by definition, is likely to constitute a “constitutiona
violation that undernmnes the fundanental legality, reliability,
integrity or fairness of the proceeding.” Super. C. Cim R
61(i)(5).

2466 U.S. 668.

¥ Strickland v. Washi ngton, 466 U.S. 668, 694 (1984); See also
Wnn v. State, 705 A 2d 245 (Del. 1998).
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First, Delaware lawin this regard requires that M.
Johnson make concrete al |l egati ons of actual prejudice and
substantiate them Second, there is a strong
presunption that counsel’s trial strategy fell within the
wi de range of reasonabl e professional assistance.' The
majority of the argunent related to counsel’s performnce
now rai sed by M. Johnson i nvol ves strategi c choi ces nade
by defense counsel.

The presunption of reasonabl e prof essi onal assi stance
Is particularly difficult to overcone considering that
M. Johnson was acquitted of intentional nurder, the nost
serious of t he char ges | odged agai nst hi m
Notw t hstanding his obvious disagreenent wth trial
strategi es pursued by counsel, M. Johnson also failed to
provi de evi dence or ot herw se establish what the standard

was or that counsel’s conduct fell below that expected

4 Dawson v. State, 673 A . 2d 1186, 1196 (Del. 1996); Jordan v.
State 1994 W. 466142 (Del.); State v. Brittingham 1994 W. 750341
(Del . Super.).

* See Stone v. State, 690 A 2d 924, 925 (Del. 1996) (quoti ng
Flamer v. State, 585 A 2d 736, 753 (Del. 1990) (“Al t hough not
i nsurrmount abl e, the Strickland standard is highly demandi ng and | eads
to a strong presunption that the representati on was professionally
reasonable.” (internal citation onmtted)).
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under the circunstances. Wthout nore, M. Johnson
cannot neet the first prong of Strickl and.

G ven this conclusion, consideration of the second
prong of Strickland is not necessary. However, were the
Court to do so, M. Johnson does not cite particular
i nstances of actual prejudice which wundermned the
proceedi ngs and materially inpacted the result. |ndeed,
in light of the evidence put before the jury, it is
readily apparent that the outcone would have been the
sanme even if counsel had acted as M. Johnson now
suggest s.

For exanple, the testinony proffered by M. Thonmas i s
characterized by M. Johnson as “key” to the State' s case
because that testinony inplicated M. Johnson as an ai der
and abettor of the crinmes against M. Smith. Qoviously
the testinony aided the State. Notably, it is reasonable
to assune that the sane result would have attained even
if the jury had been infornmed that M. Thomas coul d have

been charged crimnally based upon his involvenent in the
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events culmnating in the death of M. Smth.?°

That conclusion is reached because wtnesses to the
events identified M. Johnson as the “lookout” at M.
Smth' s establishnment and also as one of the nen who
carried fruits of the crime away from the scene and to
the building in which Apt. 2C was | ocated. Wen police
executed the search warrant for that dwelling, M.
Johnson was found to be laying on or very near the
firearnms taken fromthe gun shop. He was also in close
proximty to clothing of the color the “lookout” was
alleged to have worn during his role in the crinmes in
question. Moreover, his fingerprints were found on the
firearmused to kill M. Smth. Wth the overwhel m ng
evidence regarding M. Johnson’s involvenent, it is
difficult to fathom how a different outcone could have
resulted had M. Thomas' credibility been chall enged by

counsel as M. Johnson suggests.?'’

' As noted above however, the jury did hear testinony elicited
by defense counsel that M. Thomas received at |least two firearns from
the defendants for whatever reason. It was readily apparent to the
jury as a result, that he had engaged in sonme illegality on June 25.

7 M. Johnson appears to ignhore the testinony by M. Thonas
describing M. Barrows statenment that he shot “the bonbacl ot” which
obviously contributed to M. Johnson’s acquittal on the intentional
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The argunent regardi ng counsel’s failure to object to
the use of “lookout” as a reference to M. Johnson fails
for much the sane reason. There was an abundance of
eyew tness and physical evidence which verified his
participation in the crinme. Further, it is conceivable
that referring to M. Johnson as the “lookout” actually
hel d excul patory val ue because it indicates that he did
not directly participate in the killing of M. Smth,
havi ng been “posted” outside when the fatal shot was
fired. Again, it was that role which presumably hel ped
hi mal | ude a conviction on the intentional nurder charge.

Lastly, to the extent that counsel did not object to
the jury instruction regarding acconplice liability,
there was no necessity to do so because there was no
vi abl e | egal basis for such a challenge. Eleven Del. C
88 271 and 274 require the jury to undertake a two-part
analysis when the State proceeds on a theory of
acconplice liability. First, 8 271 sets forth the
standard that nust be applied in order to establish guilt

by virtue of acconplice liability. |In part it states:

mur der char ge.
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A person is qguilty of an offense
comm tted by anot her person when:

(1) Acting with the state of mnd that
Is sufficient for conm ssion of the
offense, the person causes an
Il nnocent or irresponsible personto
engage in conduct constituting the
of fense; or

(2) Intending to pronote or facilitate
the comm ssion of the offense the
per son:
a. Solicits, requests, conmands,
| nportunes or ot herwi se
attenpts to cause the other
person to commt it; or
b. A ds, counsels or agrees or
attenpts to aid the other
per son I N pl anni ng or
conmtting it . . . .18
Second, 8§ 274 instructs that if a defendant is found
liable for a crimnal offense under a theory of
acconplice liability, and if the offense is divided into
degrees, then the jury nust determ ne what degree of the
offense the defendant committed. That subsecti on

provi des:

811 Del. C 8§ 271
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When, pursuant to 8§ 271 of this

title, two or nore persons are

crimnally liable for an offense which

Is divided into degrees, each person is

guilty of an offense of such degree as

is conpatible with that person’s own

cul pable nmental state and wth that

person’s own accountability for an

aggravating fact or circunstance. '®

As the State noted, the instruction given directed
the jury to conply with the requirenents of 88 271 and
274. In carrying out that nmandate, the jury determ ned
that M. Johnson acted intentionally with regard to the
burglary and robbery charges and that the nurder was a
f oreseeabl e consequence of those acts. The two-part
i nqui ry was sati sfied and not hi ng nore was required under
the circunstances. In addition, M. Johnson failed to
establish that it was not appropriate to apply the
pattern charge given the circunstances of this case or
how t he charge as given was fatally flawed as a matter of

law. If there was no basis to object to the instruction,

the failure to object does not run afoul of the Sixth

911 Del. C. 8§ 274.
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Anmendnent .

Gven that M. Johnson has not set forth wth
preci si on how counsel’s conduct fell belowthat which is
reasonabl e under the circunstances nor has he otherw se
i dentified howa different outconme woul d have ensued, the
representati on provi ded was not constitutionally suspect.
Effective assistance of counsel does not nean perfect
representation or representation that brings about a
result that is acceptable to the defendant. It is acting
in a manner that is professionally reasonabl e under the
circunstances given the evidence available and the

applicable | aw. ?°

20 Strickland, 466 U. S. at 690.
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CONCLUSI ON

In light of the foregoing discussion, the ourt
concludes that the representation provided by Edward C.
Pankowski, Jr., Esquire and Todd E. Connor, Esquire, was
not ineffective. Nor does it otherw se run afoul of the
Si xth Amendnent to the United States Constitution. As a
result, M. Johnson’s notion nust be, and hereby is,

deni ed.

T IS SO ORDERED.

TOLI VER, JUDGE
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