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Christine M. Mackintosh Daniel A. Griffith
GRANT & EISENHOFER, P.A. WHITEFORD TAYLOR & PRESTON LLC
123 Justison Street 600 North King Street
Wilmington, DE 19801 Wilmington, DE 19801

Re:  Richard J. Tornetta v. Elon Musk, et al.,
C.A. No. 2018-0408-KSJM

Dear Counsel:

This letter addresses the two motions for leave to participate as amicus curiae
in this action filed by non-parties the Chamber of Commerce of the United States of
America and Professor Charles M. Elson, respectively.! Both motions are granted.

Amicus briefs are permitted at the court’s discretion.2 “The historic role of an
amicus curiae, to ensure ‘a full and complete presentation on questions of either
general or public interest that were at issue in the proceedings before the court,
continues to be the ‘primary function’ of a person seeking leave to serve as a ‘friend
of the court.” The purpose of an amicus curiae is to “supplement[] the efforts of

counsel . . . in a case of general public interest” or raise “broader legal or policy

1 C.A. No. 2018-0408-KSJM, Docket (“Dkt.”) 376 (“Chamber Mot.”); Dkt. 329 (“Elson
Mot.”).

2 Louisiana Mun. Police Empls.” Ret. Sys. v. Hershey Co., 2013 WL 1776668, at *1
(Del. Ch. Apr. 16, 2013); Turnbull v. Fink, 644 A.2d 1322, 1324 (Del. 1994) (“The
privilege to be heard as an amicus curiae, as well as the manner and extent of
participation, rests within the discretion of the court.”).

3 Hershey, 2013 WL 1776668, at *1 (quoting Giammalvo v. Sunshine Min. Co., 644
A.2d 407, 409 (Del. 1994)).
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implications that might otherwise escape its consideration in the narrow context of a
specific case.”4

The Chamber’s motion accomplishes both goals. All parties can agree thisis a
case of general public interest. The Chamber’s motion addresses the legal and policy
implications of the issues at hand.> The Chamber’s reputation and ability speaks for
itself. The motion is unopposed. It is granted.

Professor Elson’s brief also assists the court by supplementing discussion on
the impact of the Telsa stockholder’s June 13, 2024 vote on this action.¢ His brief too
addresses the legal and policy implications of the issues at hand. He is highly
reputable.

Tesla opposes Professor Elson’s motion on two bases. First, Tesla argues that
Professor Elson’s motion does not “concern any matter currently at issue in this
action.”” Relatedly, Tesla argues that the motion is “procedurally improper and
untimely.”® At the time that Professor Elson filed his motion, on May 13, 2024, Tesla
was correct to note that “[n]o party to this action, however, has asked [the court] to

determine the legal impact of the [stockholder] vote.”® But Tesla had already taken

the position, through a letter filed on April 17, that a successful stockholder vote was

4 Giammalvo, 644 A.2d at 409.

5 Chamber Mot. at 12—26.

6 Elson Mot. Ex. A.

7Dkt. 334 (“Tesla Opp. Br.”) at 1 (emphasis added).
8 Id. at 8.

91d. at 7.
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likely to “impact” this action.l® Also on April 17, Tesla filed its preliminary proxy
describing the stockholder vote as “ratification” and previewed its legal theories.1!
So, the issues had been teed up by May 13. In all events, the issue is now squarely
before the court due to the defendants’ June 28, 2024 motion.12 It cannot be disputed
that, currently, Professor Elson’s motion speaks to an issue “included in the opening
brief” of a party.13
Second, Tesla argues that Elson’s purpose in filing his motion was “plainly to
cast aspersions on Tesla and its Board in advance of the . . . stockholder vote.”14 But
the brief addresses complicated legal and policy issues presented by the parties. The
court infers no improper motivation in the filing of the motion, and the court
welcomes the thoughts of Professor Elson, a leading authority on Delaware law who
previously assisted the court in this action.’®> Professor Elson’s motion is granted.
Sincerely,
/s/ Kathaleen St. Jude McCormick

Chancellor

cc: All counsel of record (by File & ServeXpress)

10 Dkt. 306 (Letter to The Honorable Kathaleen St. Jude McCormick dated April 17,
2024 from John L. Reed enclosing copy of Nominal Defendant, Tesla, Inc.’s
Preliminary Proxy).

11 See id. at Ex. A (Preliminary Proxy) at 6, 7, 9, 75; see also id. at 2.

12 Dkt. 396 (Defs.” Mot. to Revise) at 13-14.

13 Cf. Jarden LLC v. Ace Am. Ins. Co., 2021 WL 5296824, at *1 (Del. Nov. 10, 2021).
14 Tegla Opp. Br. at 8-9.

15 See Dkt. 266.



