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Jones, J.

Kulwinder Kaur (“Kaur” or “Plaintiff”), a resident of California, has brought
the instant products liability action. Plaintiff alleges that she was implanted with a
pelvic mesh device, known as the Obtryx Transobturator Mid-Urethral Sling System
(“Obtryx”), which was manufactured by Boston Scientific Corporation (“BSC” or
“Defendant”). Kaur alleges that the Obtryx was defective and has caused her
physical injuries. Plaintiff has asserted a cause of action for negligence, breach of
warranty and failure to warn. BSC has moved for summary judgment. This is the
Court’s decision on the summary judgment. For the reasons stated herein, BSC’s
motion is GRANTED, in part, and DENIED, in part.
STANDARD OF REVIEW
Under Superior Court Civil Rule 56, a party is entitled to summary judgment
if there is no genuine issue as to any material fact and the moving party is entitled to
a judgment as a matter of law.1 A material issue of fact exists if “a rational finder of
fact could find some material fact that would favor the nonmoving party in a
determining way[.]”2 The factual record on a summary judgment motion must be
viewed in the light most favorable to the non-moving party.3
The initial burden is on the moving party to demonstrate there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as a matter
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of law.4 If the moving party meets the initial burden, the burden shifts to the nonmoving party to show that a genuine issue of material fact exists.5 “It is not enough
for the opposing party merely to assert the existence of such a disputed issue of
fact… [i]f the facts permit reasonable persons to draw from them but one inference,
the question is ripe for summary judgment.”6 Where a moving party submits an
affidavit in support of a motion for summary judgment, the opposing party must
submit a countervailing affidavit or other evidence, or the moving party’s affidavit
will be presumed to be true.7
APPLICABLE LAW
Delaware follows the “most significant relationship” choice of law approach
from the Restatement (Second) of Conflict of Law.8 This approach “provides that the
law of the state that has the most significant relationship to the occurrence and the
parties under the principles stated in [§] 6 is governing law.”9 Section 6 provides that
the following seven (7) factors are relevant to the choice of law inquiry:
(a) The needs of the interstate and international systems;
(b) The relevant policies of the forum;
(c) The relevant policies of other interested states and the relative
interests of those states in the determination of the particular issue;
(d) The protection of justified expectations;
(e) The basic policies underlying the particular field of law;
(f) Certainty, predictability and uniformity of result; and
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(g) Ease in the determination and application of the law to be applied.10
….
[W]hen applying the section 6 factors, courts should take into account the
following four contacts:
(a) The place where the injury occurred;
(b) The place where the conduct causing the injury occurred;
(c) The domicile, residence, nationality, place of incorporation and
place of business of the parties; and
(d) The place where the relationship, if any, between the parties is
centered.11
Plaintiff is a citizen of California and all her relevant treatment occurred in
California. As such, California has the most significant interest in having its
substantive law applied to Plaintiff’s claims being that the injury occurred in
California and the relationship between Plaintiff and Defendant is centered in that
state. Thus, this Court will apply the substantive law of California in this case.
UNCONTESTED CLAIMS
Plaintiff does not oppose BSC’s motion for summary judgment claims based
on failure to warn, breach of warranty and manufacturing defect. Therefore, BSC’s
motion for summary judgment as to these claims is GRANTED.
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DESIGN DEFECT
In a medical device case under California law,12 “the test of negligent design
involves a balancing of the likelihood of harm to be expected from a [product] with
a given design and the gravity of harm if it happens against the burden of the
precaution which would be effective to avoid the harm.”13 “Even if a manufacturer
has done all it reasonably could have done to warn about a risk or hazard related to
a product’s design, a reasonable person could conclude that the magnitude of the
reasonably foreseeable harm as designed outweighed the utility of the product as
designed.”14
Given the inherent nature of the Defendant’s pelvic mesh product, the
consumer expectation test is inapplicable and the relevant analysis is under the riskbenefit test.15 In evaluating the adequacy of a product’s design under the risk-benefit
test, a jury may consider, among other relevant factors, the gravity of the danger
posed by the challenged design, the likelihood that said danger would occur, the
mechanical feasibility of a safter alternative design, the financial cost of an improved
design, and the adverse consequences to the product and to the consumer that would
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result from an alternative design.16 BSC contends that the Plaintiff has not presented
proof to meet this burden. Specifically, Defendant contends that Plaintiff has no
evidence of a safer alternative design that would have not caused injury.
Viewing the evidence in a light most favorable to Plaintiff, the evidence
supports a design defect claim. Plaintiff has offered the opinions of two boardcertified urogynecologists, Dr. Thomas Margolis and Dr. Bruce Rosenzweig, whose
reports describe the danger posed by the usage of non-medical grade polypropylene
in permanent medical implants in the human body.17 They both also outline the
likelihood those dangers would occur.18
Dr. Rosenzweig has offered a safer alternative design, the usage of medical
grade polypropylene resin in the creation of the mesh used in Obtryx rather than the
use of Marlex polypropylene.19 There is evidence that shows that this alternative
design was not only “mechanically feasible” but it was a product that was available
at the time of Kaur’s implantation in 2013.
Dr. Rosenzweig has offered the opinion that medical grade resin existed at the
time of Ms. Kaur’s implant and using this resin as a basis for the mesh in the Obtryx
would have reduced the injuries of the type suffered specifically by Ms. Kaur. Dr.
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Margolis has opined that the defects of the Obtryx, bulleted in his report, were the
cause of Ms. Kaur’s injuries. The defects outlined in Dr. Margolis’ report, to which
he attributes Ms. Kaur’s injuries, were the same defects of the Obtryx Dr.
Rosenzweig opined would have been corrected by usage of the medical grade resin,
namely degradation. These reports in combination meet Plaintiff’s burden.
Viewing the evidence in a light most favorable to Plaintiff, there exist a
genuine issue of material fact as to whether Plaintiff has a viable design detect claim.
Therefore, Defendant’s motion for summary judgment on Plaintiff’s design defect
claim is DENIED.
PUNITIVE DAMAGES CLAIM
Under California law, punitive damages are available in tort claims where it
is proven by “‘clear and convincing’ evidence that the defendant is ‘guilty’ of
‘oppression, fraud, or malice[.]’”20 “Malice” is defined as “conduct which is
intended by the defendant to cause injury to the plaintiff or despicable conduct which
is carried on by the defendant with a willful and conscious disregard of the rights or
safety of others.”21 California courts have held that corporations cannot have the
mental requisite necessary to award punitive damages.22 A Plaintiff seeking punitive
damages from a corporation must prove malice on behalf of the corporation’s
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employees.23 This requires a showing that corporate leaders acted with such intent.24
For punitive damages in a product liability action, Plaintiff must provide evidence
that “the Defendant placed a product on the market in a conscious disregard of the
safety of consumers and others.”25 The amount of damages is a fact question, first
committed to the discretion of the jury and next to the discretion of the trial judge
on a motion for new trial.26
Viewing the evidence in a light most favorable to the Plaintiff, there exists a
genuine issue of material fact as to whether BSC engaged in conduct justifying an
award of punitive damages.27 The evidence supporting the claim includes in part:
• Defendant knew its resin supplier was hesitant to supply
polypropylene resin for implantation into the human body and
in response to this hesitation moved its business to a different
supplier.
• BSC presented data on the mesh in the Obtryx to physicians
and the public that it had already been told was implausible.
Therefore, BSC’s motion for summary judgment on the punitive
damages is DENIED.
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IT IS SO ORDERED.

/s/ Francis J. Jones, Jr.
Francis J. Jones, Jr. Judge
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