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The key constituents of several related Delaware statutory trusts cannot agree
on how the trusts should be governed or how they should operate. Several of the
constituents brought discreet operational controversies before the Court in separately
filed lawsuits. When it became clear the disputes between the parties ran deeper
than what was alleged in these lawsuits, all interested parties agreed to consolidate
the actions so that multiple competing requests for declaratory relief could be joined
for decision in cross-motions for judgment on the pleadings.!

The trusts at issue are offshoots of the National Collegiate Student Loan
Master Trust | (collectively, the “Trusts”). Each are Delaware statutory trusts

formed between 2003 and 2007 for the narrow purpose of acquiring and servicing a

! This procedural posture is the product of a planning session, for lack of a better
description, between the Court and all interested parties. The Court scheduled the planning
session after discerning that the fundamental disagreements related to the governance and
operation of the trusts were disabling the trusts from functioning. Having now wrestled
with more than 100 competing requests for declaratory relief, all I can say is that the plan
to tee up core disputes related to the trusts sounded like a good idea at the time.
See 10 Del. C. § 6503 (providing, under Delaware’s Declaratory Judgments Act, that the
court may “construe a [a contract] either before or after there has been a breach thereof”).
I have done my best to forge through the labyrinth of the requested declarations and cross-
declarations and thank the parties for gallant efforts to provide lit torches along the way.
While | have addressed the discreet questions of law that have been submitted for decision,
this Opinion will not resolve all of the parties’ disputes. For example, in this procedural
posture, the Court cannot decide questions of authority or propriety regarding specific acts
that have been taken on behalf of the Trusts (e.g., directions that purported to appoint
counsel to represent the Trusts). As will become clear, the applicable contracts are
extremely complex, and it would be improper to decide such questions without a well-
developed factual record and the benefit of specific briefing. With that being said, I trust
this Opinion is a valuable first step toward bringing clarity to the parties as they sort through
broader aspects of their disagreements regarding the trusts’ governance and operations.



sizable portfolio of student loans (the “Student Loans™).?2 According to the Trusts’
constitutive documents (the “Trust Agreement(s)”), the Trusts’ purpose was to be
implemented in three basic steps.

First, the Trusts “acquire[d] a pool of Student Loans” with proceeds from the
issuance of debt instruments (the “Notes™).® Second, upon acquiring the Student
Loans, the Trusts entered into an Indenture (the “Indenture(s)”).* In the Indenture,
the Trusts granted all “right, title and interest in” the Student Loans to U.S. Bank
National Association as Indenture Trustee (“U.S. Bank” or the “Indenture
Trustee”).> The Indenture made clear that the Trusts transferred the Student Loans

to the Indenture Trustee “for the benefit of the holders of the Notes”

2 Trust Agreement § 2.03(a) (JC0586) (“The purpose of the Trust is to engage in the
following activities and only these activities.”); Joint Compendium of Contracts (D.I. 404)
(“Joint Compendium™) (citing specific contracts as JC ). The Court follows the
parties’ convention of citing the applicable contracts by providing a reference to the page
number of the relevant contract as organized in the Joint Compendium.

3 Trust Agreement § 2.03(a)(i) (JC0586).
4 Trust Agreement § 2.03(a)(i) (JC0586).
® Trust Agreement § 2.03(a)(i) (JC0586); Indenture (Granting Clause) (JC2760).



(the “Noteholders,” further defined below).® Third, the Trusts promised to
“provide for” the “administration” and the “servicing of the Student Loans.”’

Each of the three steps has occurred as planned. Taken together, they form
the heart of a securitization transaction whereby the Trusts acquired pools of Student
Loans and then issued debt securities (backed by the Student Loans) to the
Noteholders. Under this transaction structure, the Trusts serve as special purpose
vehicles designed to separate the Student Loans from the balance sheets of the
financial institutions that first extended credit to the borrowers.

Consistent with the limited “activities” in which the Trusts are to engage, the
Trusts have no officers or employees, and only one entity, Wilmington Trust
Company (the “Owner Trustee”), possesses the right to “act on behalf of the
Trust[s].”® The Owner Trustee now finds itself in the middle of a tug of war between

various parties with various economic interests in the Trusts.

® Trust Agreement § 2.03(a)(i) (JC0586); Indenture (Granting Clause) (JC2760).

" Trust Agreement § 2.03(a)(ii) (JC0586); Trust Agreement § 3.02(b) (JC0588);
Def./Countercl. Pl. Wilm. Tr. Co.’s Verified Countercl. for Declaratory J. (“Owner Trustee
Counterclaim”) (D.I. 393) | 31.

8 Trust Agreement § 3.02(b)(i) (JC0586).



Broadly speaking, the Trusts’ stakeholders have broken into two factions.
Onthe one side, the holders of residual beneficial interests in the Trusts
(the “Owners,” further defined below) characterize the broader controversy as a
“dispute between equity and debt.”® According to the Owners, they represent the
Trusts’ equity interests—in that they are the beneficiaries of proceeds from the
Student Loans if (and only if) the Notes are paid off—while other deal constituents
are mere creditors of the Trusts. Inshort, they believe the measure of all other
parties’ rights is their respective bargained-for contractual rights, and only those
rights. With this in mind, the Owners maintain they can direct the Owner Trustee to
do anything with respect to the Trusts as long as the directions fit within certain
contractual boundaries.

Pulling the Owner Trustee in the other direction are the Indenture Trustee, the
Noteholders and the reinsurer for certain of the Notes, Ambac Assurance
Corporation (“AMBAC,” together with the Indenture Trustee and the Noteholders,
the “Indenture Parties™), all of whom have lined up to argue they are more than mere

creditors. Indeed, the Indenture Parties read the Indenture as creating an assignment

% See Pls.” Single Combined Reply Br. to Defs.” Joint Answering Br., U.S. Bank’s Opp’n
with Respect to Pls.” Proposed Decl. D, and GSS’s Individual Answering Br. (“PRB”)
(D.1. 450) at 1.



of the Trusts’ interests in the Student Loans for the benefit of the Indenture Parties.
For this reason, they maintain the Owners lack any plenary authority to control the
Trusts, and certainly have no right to cause the Trusts to enter into self-dealing
transactions.

The parties’ vastly different interpretations of the Trusts’ governing
documents, and of the resulting transactional structure they created, have left the
Trusts in a state of near paralysis. Third parties interacting with the Trusts cannot
determine who actually speaks for the Trusts and who has authority to bind the
Trusts. The full extent of the Trusts’ dysfunction was perhaps most vividly exposed
when, on May 31, 2020, the United States District Court for the District of Delaware
held that the Trusts’ purported act of resolving claims brought against the Trusts by
the Consumer Financial Protection Bureau (the “CFPB”) for alleged unfair loan
collection practices was ineffective. Specifically, the court determined that the
proposed consent judgment effecting the settlement was executed on behalf of the
Trusts by a party who lacked authority to bind the Trusts.°

As explained below, much of the divergence in the parties’ views regarding

the governance and operation of the Trusts arises from their disparate construction

10 See Consumer Fin. Prot. Bureau v. The Nat’l Collegiate Master Student Tr., et al., 2020
WL 2915759 (D. Del. May 31, 2020) (the “CFPB Decision”).
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of language in the Indenture known as the Granting Clause (or the “Grant”). In this
clause, the Trusts granted the Indenture Trustee “all” of the Trusts” “right, title and
interest” in the Student Loans.!! The Grant is further characterized as a right to
“pledge, bargain, sell, warrant, alienate . . . convey, assign [and] transfer” Trust
collateral, and includes, among other rights, a transfer of the “immediate and
continuing right” to “bring Proceedings in the name of the [Trusts].”*?

According to the Owners, as a matter of law, the Granting Clause cannot
create both an assignment of, and a security interest in, pledged collateral. Thus, in
their view, the Granting Clause grants the Indenture Parties, at most, a security
interest in collateral (i.e., the Student Loans). This construction, according to the
Owners, supports their “debt versus equity” view of this securitization transaction
and, relatedly, their contention that the Indenture Parties have no say in the
governance of the Trusts. Alternatively, the Owners contend the Granting Clause is
ambiguous and the Court must receive parol evidence before declaring its intended

purpose.

1 Indenture (Granting Clause) (JC2760).

12 Indenture (Appendix A) (definition of “Grant”) (JC2842). The Indenture defines
“Proceedings” as “any suit in equity, action at law or other judicial or administrative
proceeding” (a “Proceeding”). Indenture (Appendix A) (definition of “Proceeding”)
(JC2849).



The Indenture Parties counter that the Owners misstate the law. Specifically,
they maintain there is no rule of law that would prohibit the Granting Clause from
creating an absolute assignment of the collateral (and all rights in the collateral)
while also granting a precautionary security interest in that same collateral. Given
that they have received an absolute assignment from the Trusts through the Grant,
the Indenture Parties argue the Owners (and the Owner Trustee) have retained only
limited roles in the governance and operation of the Trusts.

Neither the parties nor the Court have identified New York precedent (which
governs the Indentures) that addresses the construction and legal effect of the
Granting Clause in as much detail as is required to resolve the parties’ competing
declarations. For reasons | explain below, based on persuasive authority and
contrary to the Owners’ construction, | am satisfied that a contract may
unambiguously create both a precautionary security interest and an assignment
without offending any rule of law. The Owners’ effort to frame the only reasonable
construction of the Grant as a binary choice between creating a security interest or
an assignment, therefore, is misplaced. Given this lack of ambiguity, persuasive

precedent directs that | “read the sweeping language of the Granting Clause” without



“limits that it lacks on its face.”*®* This leads to the inescapable conclusion, based
on the plain language of the Indenture, that the Trusts currently have no beneficial
interest in the Student Loans that serve as collateral for the Notes.

Another dispute that presents an issue of first impression, this time under
Delaware law, is the extent to which the Owners, who through the Trusts retain an
economic incentive to collect the Student Loans, owe fiduciary duties to the
Indenture Parties, who are to reap the financial benefits deriving from these loans.
Applying both the law related to so-called *“assignments for collection,” and an
aspect of Delaware’s common law of fiduciary duties as expressed by Chancellor
Allen in In re USACafes L.P. Litigation,* | am satisfied that the Owners’ ultimate
control over certain aspects of these owner-directed Trusts justifies the imposition
of fiduciary duties upon them, running to the Indenture Parties, to the extent they
exercise that control as the Trusts’ fulfill their role as administrator (and collector)

of the Student Loans.

13 BlackRock Allocation Target Shares: Series S. Portfolio v. Wells Fargo Bank, Nat’l
Ass’n, 247 F. Supp. 3d 377,413 (S.D.N.Y. 2017).

1% In re USACafes L.P. Litig., 600 A.2d 43 (Del. Ch. 1991).



Apart from these two issues of first impression, the parties’ remaining
disputes are too numerous to recite here.'® Indeed, the parties are so disconnected
in their views of the transactional structure created by the Trust Related Agreements
(defined below) that they have brought 143 competing requests for declaratory relief
relating to nearly all aspects of the Trusts’ governance and operation. Broadly
speaking, the parties’ other disputes center on the following topics: (i) which
contracts constitute the Trusts’ governing instruments, (ii) which parties have the
right to direct the Trusts, (iii) what expenses are compensable as “Owner Trustee”
expenses, (iv) which parties (beyond the Owners) owe fiduciary duties and to whom
are those duties owed, (v) whether the Noteholders may enforce the Trusts’
constitutive documents, (vi) whether all of the Owners must act together to direct
the Trusts and (vii) various discreet issues related to the Trusts’ governance.

As noted, the parties present their requests for declaratory relief on cross-

motions for judgment on the pleadings. In this posture, the Court may grant

15 The sheer number of requests for declaratory relief has necessitated an Opinion of
substantial length but of limited practical value to readers beyond the parties to this
litigation and perhaps those involved in the structured finance community. The weeds of
this multi-faceted dispute have grown high and much of this Opinion dwells deep within
them. The Court’s treatment of the assignment/security interest and the USACafes issues,
however, may be useful beyond the limited context of this case and are highlighted in these
early pages for those who may wish to focus on the discussion of these novel issues later
in the Opinion.



judgment only if that relief is appropriate as a matter of undisputed fact or as a matter
of law. With this in mind, | have resolved several, indeed most, of the competing
declarations, but others must await resolution on a more developed factual record.
Attached to this Opinion is an Appendix with all of the requests for declaratory relief
and a notation of whether the request has been granted or denied.
I. BACKGROUND

| have drawn the facts from the pleadings and from the applicable contracts,
all of which have been incorporated by reference in the pleadings.® I have confined
my review of the contracts to those provided by the parties in the Joint Compendium

of Contracts.’

18 In addition to documents attached to the pleadings, the court may consider documents
that are “incorporated by reference” or “integral” to the pleadings. See Wal-Mart Stores,
Inc. v. AIG Life Ins. Co., 860 A.2d 312, 320 (Del. 2004); H-M Wexford LLC v. Encrop,
Inc., 832 A.2d 129, 139 (Del. Ch. 2003); see also Verified Am. Compl. (“Owners’
Compl.”) (D.I. 382); Def. U.S. Bank Nat’l Ass’n’s Countercl. to the Verified Am. Compl.
(“U.S. Bank Counterclaim”) (D.l. 394); Owner Trustee Counterclaim.; GSS Data Servs.,
Inc.’s Joinder in Mot. for J. on the Pleadings (D.l. 420); Declaratory J. Countercls. on
Common Contract Interpretation Issues (“Ambac Counterclaim”) (D.l. 391); The
Noteholder Gp.’s Declaratory J. Countercls. On Common Contract Interpretation Issues
(“Noteholder Counterclaims”) (D.I. 395) (collectively, the “Pleadings”).

17 See Joint Compendium. While each of the 15 Trusts has a separate set of governing
documents, the parties have represented that the various iterations of these agreements are
“substantially similar.” See [Owner Trustee’s] Opening Br. in Supp. of Mot. for J. on the
Pleadings (D.l. 412) at 6 n.3. For this reason, | adopt the parties’ convention of citing to a
single version of the underlying contracts except where versions are materially different.

10



A. The Parties

The Trusts are fifteen Delaware statutory trusts formed under the Delaware
Statutory Trust Act (the “DSTA”) to hold Student Loans with a face amount of
~$15 billion.!® Each Trust is governed by a series of interlocking contracts,
including a Trust Agreement, an Administration Agreement and an Indenture, each
of which is further described below.'® Because the Trusts’ purpose is strictly limited
to (i) acquiring Student Loans by issuing certain Notes, (ii) executing the Indenture
and (iii) fulfilling loan servicing obligations, the Trusts have no officers or
employees.?°

In lieu of officers and employees, the Trusts act through the Owner Trustee
(Wilmington Trust), which is empowered to “act on behalf of the Trust[s].”?* As

the trustee in a separate trust relationship, U.S. Bank National Association serves as

18 Owners’ Compl. 1 35; 12 Del. C. § 3801.

19 Owner Trustee Counterclaim § 32; Trust Agreement § 2.03(a)(i) (JC0586) (referencing
the Indenture); Indenture (Appendix A) (JC2831) (referencing the Administration
Agreement).

20 Trust Agreement § 2.03 (JC0586); Indenture § 3.12 (JC2776) (captioned “No Other
Business”); Owner Trustee Counterclaim { 32.

2L Trust Agreement § 1.01 (JC0582) (definition of Owner Trustee), § 2.01 (“The Trust
continued hereby shall be known as . . . in which name the Owner Trustee may take any
action as provided herein.”), § 2.03(b)(i) (JC0586); Owners’ Compl. { 11.

11



“Indenture Trustee” for the “Indenture Trust Estate” and is the recipient of the
Grant.??

To assist the Owner Trustee (and ultimately other Trust constituents), the
parties engaged GSS Data Services, Inc. (the “Administrator”) to act as one of the
Trusts’ Administrators.? The Administrator’s duties are memorialized in an
Administration Agreement, where the Administrator agrees to “perform . . . the
duties and obligations of the Owner Trustee” as well as the Trusts’ obligations under
the Indenture.?*

The Administrator, in turn, entered into certain Servicing Agreements with

entities such as the Pennsylvania Higher Education Assistance Agency

22 Owners’ Compl. § 12; Indenture (Granting Clause) (JC27060) (“The [Trusts] hereby
Grant[] to the Indenture Trustee . . . .”); Indenture (Appendix A) (JC2842) (defining
“Indenture Trust Estate” as “all money, instruments, rights and other property that are
subject or intended to be subject to the lien and security interest of the Indenture for the
benefit of the Noteholders (including all property interests granted to the Indenture
Trustee)”). | incorporate this definition of “Indenture Trust Estate” in the balance of this
Opinion.

23 Owners’ Compl. § 13. GSS Data Servs., Inc. was not the only Trust Administrator.
In the interests of brevity, however, | will refer to GSS as the exemplar Administrator for
purposes of this Opinion.

24 Administration Agreement § 1(a)(i) (JC3661), § 1(b)(i) (JC2662).

12



(“PHEAA™).?° In the applicable Servicing Agreement, PHEAA agreed to collect
proceeds from certain Student Loans on behalf of the Trusts.?®

The Noteholders?” hold the Notes issued by the Trusts.?® NC Residuals
Owners Trust and NC Owners LLC and Pathmark Associates, LLC (collectively,
“Owners”) hold certain “Trust Certificates” that evidence “the Beneficial Interest of
an Owner” of the Trusts (the “Trust Certificates”).?°

For three of the fifteen Trusts, AMBAC acts as the “Note Insurer” with the

obligation to cover shortfalls in amounts due to certain Noteholders and the right to

25 See Servicing Agreement (JC4071).

26 Servicing Agreement 88 2.02, 4.01, 4.09 (JC4075-76, 80) (The “Servicer” agrees to
provide the services listed in the “Program Manual,” defined as “Borrower
communications,” *“Procedures for delinquency and default” and “Disbursement
procedures,” among other things.).

271 use the term Noteholders as it is defined in the Noteholder Counterclaims to mean
AG Mortgage Value Partners Master Fund, L.P., AG Opportunistic Whole Loan Select,
L.P., AG Pisgah, L.P., AG Super RMBS LLC, AG TCDRS, L.P., AG Strategic ABS Fund
Master, L.P., One William Street Capital Master Fund, LTC., OWS Credit Opportunity I,
LLC, OWS Global Fixed Income Fund (USD-Hedged), Ltd., LibreMax Master Fund, Ltd.,
Libre Max Value Master Fund, Ltd., LibreMax MSW Fund, Ltd., Waterfall Delta Offshore
Master Fund, LP, Waterfall Eden Master Fund, Ltd. and Waterfall Sandstone Fund, LP.
See Noteholder Counterclaims at 1 n.1.

28 Indenture (Granting Clause) (JC2760); Indenture (Appendix A) (JC2845) (definition of
“Noteholders”).

29 Trust Agreement § 1.01 (JC0584) (definition of “Trust Certificate™); Owners’ Compl.
140 (alleging the Owners hold certain “Beneficial Interest[s]”), 1 41 (alleging “[n]one of”
the Trusts” “third party beneficiaries . . . are a beneficial owner of the Trust™).

13



reimbursement of amounts paid if there are sufficient recoveries from the Trusts.*
AMBAC has represented the interests of the “Note Insurers” in this litigation.
B. The Trust Related Agreements

At their formation, each of the 15 Trusts and the Owner Trustee executed a
Trust Agreement governed by Delaware law.3! The Trust Agreement states, “it is
the intention of the parties hereto that . . . this Agreement constitute the governing
instrument of the Trust.”32 But the Trust Agreement does not purport to be the only
contract that speaks to the Trusts’ governance and operation. To the contrary, each
Trust Agreement refers to the Indenture as well as the Administration Agreement,

defining them both as “Trust Related Agreements.”33

30 Owner Trustee Counterclaim { 36; Owners’ Compl. { 14.

31 Trust Agreement (cover page) (JC0573); Trust Agreement (recitals) (JC0578); Trust
Agreement § 14.10 (JC0610) (captioned “Governing Law”).

32 Trust Agreement § 2.05 (JC0587).

3 In its definitions, the Trust Agreement provides the “Trust Related Agreements” include
“any instruments . . . signed by the Owner Trustee on behalf of the Trust” as well as the
“Indenture,” “Administration Agreement,” “Loan Purchase Agreements,” and the “Deposit
and Security Agreement,” (among other documents) (hereinafter, the “Trust Related
Agreements”). Trust Agreement § 1.01 (definition of “Trust Related Agreements”)
(JC0584); see also Trust Agreement 8 2.03(a)(i) (JC0586) (“The purpose of the Trust is
to . . . execute the Indenture.”). As to the Trusts for which AMBAC provides reinsurance
(the “Insured Trusts™), the securitization transaction is governed by slightly different
versions of these agreements, (the “Insured Indenture,” and the “Insured Trust
Agreement”).

14



One of the Trust Related Agreements, the Indenture, is an agreement,
governed by New York law, between the applicable Trust and the Indenture Trustee
(in its capacity as the Indenture Trustee).3* The other key Trust Related Agreement
Is an Administration Agreement, executed by the Trust, the Indenture Trustee (in its
capacity as such) and the Administrator.® Because of the interlocking nature of the
Trust Related Agreements, the Trust Agreements, the Indentures and the
Administration Agreements each play a pivotal role in the overall structure of the
securitization transaction.

The overlapping nature of the Trust Related Agreements is well illustrated by
the manner in which they address how the Owner Trustee will receive directions.
As explained in more detail below, the Owners possess certain circumscribed
authority to direct the Owner Trustee under the Trust Agreement.®® Even though the

Trust Agreement is the Trusts’ “governing instrument,” that agreement contains a

broad prohibition that “no Owner shall direct the Owner Trustee to take or refrain

3 Indenture (recitals) (JC27060); Indenture § 11.12 (JC2824) (captioned “Governing
Law™).

% Administration Agreement (recitals) (JC3660). When the Administration Agreements
were signed, non-party First Marblehead Data Services, Inc. was the acting Administrator.
Id.

3 See Trust Agreement § 4.01 (JC0590).

15



from taking any action contrary to . . . any Trust Related Agreement,” and the Owner
Trustee may decline to “follow any such direction, if given.”®” As this sequence
reveals, the Trust Agreement qualifies and subordinates its role in the Trusts’
governance to the other Trust Related Agreements in several critical respects.
Further, to accommodate the overlapping role of the Trust Related
Agreements, some provisions of the Trust Agreement lie dormant “for so long as
any of the Notes is outstanding.”® For instance, Section 5.02 of the Trust
Agreement directs that “income with respect to . . . Trust Property” (i.e., the Student
Loans) “shall be remitted directly to the Indenture Trustee for application in
accordance with the Indenture.”*® Only after the Notes are repaid does the payment
priority in Section 5.02 of the Trust Agreement (the “Trust Agreement Waterfall”)

spring to life.%

37 Trust Agreement § 4.02(b) (JC0591).
3 Trust Agreement § 5.02 (JC0593).

3 Trust Agreement § 5.02 (JC0593) (emphasis supplied). “Trust Property” is further
defined below.

40 Trust Agreement § 5.02 (JC0593).

16



C. The Trust Res and the Granting Clause

Apart from issuing the Notes and acquiring and servicing the Student Loans,
one of the Trusts’ purposes is to “execute the Indenture.”*! On the first page of the
Indenture, in a section captioned “Granting Clause,” the Trusts agreed to an
“absolute” assignment of their sole asset, the Student Loans.*? As will become clear,
the Granting Clause is center stage in the parties’ dispute. Given its importance,
| reproduce the provision, in its entirety, below:

The [Trust] hereby Grants to the Indenture Trustee at the Closing Date

with respect to the Financed Student Loans, as trustee for the benefit of

the holders of the Notes,*® all the [Trust’s] right, title and interest in and

to the following:

(a) the Financed Student Loans, and all obligations of the
Obligors thereunder including all moneys paid thereunder on or after

the Cutoff Date;

(b) all Servicing Agreements and all Student Loan Purchase
Agreements, including the right of the [Trust] to cause the Sellers to

41 Trust Agreement § 2.03 (JC0586).
42 Indenture (Granting Clause) (JC2760).

43 As to the Trusts for which AMBAC provides reinsurance, the Insured Indenture states
the Grant is made “for the benefit of the holders of the Notes and AMBAC.” See Insured
Indenture (Granting Clause) (JC3461).

17



repurchase or the Servicers to purchase, Student Loans from the [Trust]
under circumstances described therein;*

(c) each Guarantee Agreement,”® including the right of the
[Trust] to cause the Guarantee Agency to make Guarantee Payments in
respect of the Student Loans, the TERI Deposit and Security Agreement
and the [Trust’s] rights to the TERI Pledge Fund as the same relate to
the Student Loans and the proceeds thereof, and of the other Basic
Documents;*®

(d) all funds on deposit from time to time in the Trust Accounts
related to the Notes (and sub-accounts thereof), including the Reserve
Account Initial Deposit; and

(e) all present and future claims, demands, causes and choses in
action in respect of any or all of the foregoing and all payments on or
under and all proceeds of every kind and nature whatsoever in respect
of any or all of the foregoing, including all proceeds of the conversion,
voluntary or involuntary, into cash or other liquid property, all cash
proceeds, accounts, accounts receivable, notes, acceptances, chattel
paper, checks, deposit accounts, insurance proceeds, condemnation
awards, rights to payment of any and every kind and other forms of
obligations and receivables, instruments and other property which at

4 In the Student Loan Purchase Agreements, certain parties first acquired the Student
Loans and bundled them together so that they could be sold to the Trusts. See Indenture

(Appendix A) (Definition of “Student Loan Purchase Agreements”) (JC2853).

% In the Guaranty Agreements, certain parties agreed to guarantee payments on the

financed Student Loans to the Noteholders. Indenture (Appendix A) (JC2842, 54).

% The Indenture defines the “Basic Documents” to include the “Trust Agreement, the
Indenture, all Student Loan Purchase Agreements, the Deposit and Sale Agreement, the
Servicing Agreements, the Administration Agreement, the Back-up Administration
Agreement” and “the Guarantee Agreements” (among other documents) (the “Basic

Documents™). Indenture (Appendix A) (JC2833).
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any time constitute all or part of or are included in the proceeds of any
of the foregoing (collectively, “Collateral”).*’

Stated succinctly, the Granting Clause creates a broad transfer of the Trusts’ interest
in a list of assets and related contractual rights, defined as the “Collateral,” to the
Indenture Trustee.*®

The Indenture clarifies, “[t]he foregoing Grant is made in trust to secure the
payment of principal of and/or interest on . . . the Notes” and “to secure compliance
with the provisions of this Indenture.”*® Relatedly, the Granting Clause makes clear
that the Indenture Trustee, “on behalf of the holders of the Notes, acknowledges
[the] Grant” and “accepts” the separate trust relationship established by the
Indenture “to the end that the interest of the [Noteholders] may be adequately and
effectively protected.”>°

Aside from the broad conveyance in the Granting Clause, the Indenture also

provides an expansive definition of “Grant.”

47 Indenture (Granting Clause) (JC2760-61). Sub-paragraph (e) is not included in the
Master Trust Indenture. (JC08666-67).

8 Indenture (Granting Clause) (JC2760-61).
49 Indenture (Granting Clause) (JC2761).
%0 Indenture (Granting Clause) (JC2761).
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“Grant” means mortgage, pledge, bargain, sell, warrant, alienate,
remise, release, convey, assign, transfer, create, and grant a lien upon
and a security interest in and right of set-off against, deposit, set over
and confirm pursuant to the Indenture. A Grant of the Collateral or of
any other agreement or instrument shall include all rights, powers and
options (but none of the obligations) of the Granting party thereunder,
including the immediate and continuing right to claim for, collect,
receive and give receipt for principal and interest payments in respect
of the Collateral and all other moneys payable thereunder, to give and
receive notices and other communications, to make waivers or other
agreements, to exercise all rights and options, to bring Proceedings in
the name of the Granting party or otherwise and generally to do and
receive anything that the Granting party is or may be entitled to do or
receive thereunder or with respect thereto.>!

Critically, the Indenture provides that a Grant includes “all rights, powers and
options,” but it does not include “obligations.”®? Thus, to the extent the Trusts are
saddled with obligations under the Trust Related Agreements, those obligations are
not swept into the Grant to the Indenture Trustee and, therefore, remain with the
Trusts.

As an example of a Trust obligation, in Section 3.05, the Indenture provides
the Trusts “will” take such other action necessary or advisable to (i) “maintain or

preserve the lien and security interest . . . of [the] Indenture,” (ii) “protect the validity

®1 Indenture (Appendix A) (definition of “Grant”) (JC2842).
%2 Indenture (Appendix A) (definition of “Grant”) (JC2842).
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of” the “Grant,” (iii) “enforce any of the Collateral” and (iv) “preserve and defend
title to the Indenture Trust Estate and the rights of the Indenture Trustee.”>3

Multiple provisions in the Trust Agreement yield to the Indenture “for so long
as any of the Notes are outstanding.”>* Besides Section 5.02 (discussed above),
Section 2.03(b) provides, in relevant part:

Until the Indenture is discharged, the operations of the Trust shall be
conducted in accordance with the following standards:

(i) The Trust will act solely in its own name and the Owner
Trustee or other agents selected in accordance with this Agreement
will act on behalf of the Trust subject to direction by the Owners as
provided herein, but such action shall not be in violation of the terms
of this Agreement;

(if) The Trust's funds and assets shall at all times be maintained
separately from those of the Owners and any of their respective
Affiliates; . . .

(iv) The Trust shall conduct its business at the office of the
Trustee and will use stationery and other business forms of the Trust
under its own name and not that of the Owners or any of their
respective Affiliates, and will avoid the appearance (A) of conducting
business on behalf of any Owner or any Affiliate of an Owner or
(B) that the assets of the Trust are available to pay the creditors of the
Owner Trustee or any Owner; . . .

%3 Indenture § 3.05 (JC2771-2).

% See Trust Agreement § 2.03(b)(vii—viii) (JC0587) (“[u]ntil the Indenture is discharged™);
Trust Agreement 8 4.01(a)-(b) (JC0590) (“for so long as any of the Notes are
outstanding”); Trust Agreement 8 5.02 (JC059) (“for so long as any of the Notes is
outstanding’).
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(vii) For so long as any of the Notes are outstanding, the Trust
shall not (A) merge or consolidate with or into any other entity,
(B) convey or transfer all or substantially all of its assets to any other
entity (other than to the Indenture Trustee pursuant to the Indenture),
or (C) dissolve, liquidate or terminate in whole or in part; and
(viii) For so long as any of the Notes are outstanding, the Trust
shall not own or acquire any financial asset that requires the Trust, the
Owners or the Administrator to make any decisions regarding such
asset other than the servicing of the asset.>®
This structure allows the Trust Agreement to facilitate and protect the Trusts’
“transfer of all or substantially all of its assets . . . pursuant to the Indenture” while
also providing the Trusts with a residual governance structure that kicks in once the
Indenture is “discharged.”® But, until such time, the Trusts are prohibited from
“engaging in any business” other than the acquisition, collection and transfer of
Student Loans, and “all [of] the [Trusts’] right, title and interest in” the Student

Loans remains in the Indenture Trust Estate (as defined) subject to the control of the

Indenture Trustee.®’

% Trust Agreement § 2.03(b) (JC0586-87) (emphasis supplied).

% See Trust Agreement § 2.03(b)(viii) (JC0587); Indenture § 4.01 (JC2784) (providing for
the Indenture’s discharge when, among other things, “no Notes are outstanding”).

5" Indenture (Granting Clause) (JC2760); Indenture (Appendix A) (JC2842) (definition of
“Indenture Trust Estate”); Indenture 8 6.01 (JC2797) (recognizing the Indenture Trustee
has certain “rights and powers vested in it by [the] Indenture™); Indenture § 6.02(c)
(JC2798) (providing that the Indenture Trustee “may execute any of the trusts”).
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To support this structure, in a section entitled “Trust Accounts,” the Indenture
provides that the “Indenture Trustee, on behalf of the Noteholders, shall possess all
right, title and interest in” the proceeds from the Student Loans, and further provides
the trust accounts into which the proceeds are deposited “shall be under the sole
dominion and control of the Indenture Trustee for the benefit of the Noteholders.”>®
The upshot of these provisions is that the proceeds from the Student Loans will flow
to the Indenture Trustee pursuant to the Trusts’ “absolute” grant of “all” their
“interest” in the Student Loans “for the benefit of the holders of the Notes.”*
As long as the Indenture is in effect, such proceeds must be distributed according to
the payment scheme in Section 8.02 of the Indenture (the “Indenture Waterfall”),
rather than according to the Trust Agreement Waterfall.°

D. Directions to the Owner Trustee

The Trust Agreement provides the means by which the Trusts will operate.

The Owner Trustee is appointed as “trustee” of the Trusts with “all the rights, powers

and duties set forth . . . in the [DSTA]” to “hold the Trust Property in trust . . . for

%8 Indenture § 8.02(c) (JC2805).

% Indenture (Granting Clause) (JC2760); Indenture 8§ 3.07(f) (JC2773), 8§ 4.01-.02
(JC2783-84).

% Indenture § 8.02 (JC2804).
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the use and benefit of the Owners.”®* Even so, the Owner Trustee’s obligations
under the Trust Agreement are “subject to” its obligations “under the Trust Related
Agreements.”%2

In Section 4.01(a), the Trust Agreement directs the Owner Trustee to “take
such action or refrain from taking such action . . . with respect to nonministerial [sic]
matters, as it shall be directed by all the Owners for so long as any of the Notes are
outstanding.”®® Section 4.01(b) continues:

(b) Without limiting the generality of the foregoing, in connection with

the following nonministerial matters, the Owner Trustee will take no

action, and will not have authority to take any such action, unless it

receives prior written approval from all the Owners for so long as any

of the Notes are outstanding:®*

Section 4.01(b) goes on to list certain “nonministerial” actions, such as (i) initiating

“any claim or lawsuit by the Trust” or compromising a claim brought against the

%1 Trust Agreement 88 2.04—.05 (JC0587); Trust Agreement § 1.01 (JC0584) (defining
“Trust Property” as “all right, title and interest of the Trust or the Owner Trustee on behalf
of the Trust in and to any property contributed to the Trust by the Owners or otherwise
acquired by the Trust, including without limitation all distributions, payments or proceeds
thereon.”) (hereinafter, the “Trust Property”).

%2 Trust Agreement § 2.05 (JC0587).

%3 Trust Agreement § 4.01(a) (JC0590). For the remainder of this Opinion, when quoting
from a contract, | use the term “nonministerial” as it appears in the parties’ agreements, but
otherwise spell the term correctly.

% Trust Agreement § 4.01(b) (JC0590).
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Trust (except those related to ordinary course debt collection) or (ii) amending the
Trust Agreement or any Trust Related Agreement.®®

Immediately following this language, in Section 4.02, entitled “Action Upon
Instruction,” the Trust Agreement enumerates certain circumstances in which the
Owner Trustee need not follow Owner directions:

(@) The Owner Trustee shall take such action or actions as may be
specified in this Agreement or in any instructions delivered in
accordance with this Article IV or Article VIII; provided, however, that
the Owner Trustee shall not be required to take any such action if it
shall have reasonably determined, or shall have been advised by
counsel, that such action (i) is contrary to the terms hereof or of any
document contemplated hereby to which the Trust or the Owner Trustee
IS a party or is otherwise contrary to law, (ii) is likely to result in
personal liability on the part of the Owner Trustee, unless the Owners
shall have provided to the Owner Trustee indemnification or security
reasonably satisfactory to the Owner Trustee against all costs, expenses
and liabilities arising from the Owner Trustee's taking of such action,
or (iii) would adversely affect the status of the Trust as a partnership
for Federal income tax purposes.

(b) No Owner shall direct the Owner Trustee to take or refrain from
taking any action contrary to this Agreement or any Trust Related
Agreement, nor shall the Owner Trustee be obligated to follow any such
direction, if given.®

As emphasized in both subsections (a) and (b), the Trust Agreement underscores the

importance of the Trust Related Agreements in the Trusts’ governance. Indeed,

% Trust Agreement § 4.01(b) (JC0590-91).
% Trust Agreement § 4.02(a)—(b) (JC0591-92).
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under the Trust Agreement, Owner instructions are improper (and can be ignored by
the Owner Trustee) if they contradict the overlapping Trust Related Agreements or
undermine the Trusts’ narrow purpose.®’

Given the complex web of Trust Related Agreements, the parties to the Trust
Agreement provided the Owner Trustee with a “Right to Receive and Rely Upon
Instructions” while performing its duties.®® Section 8.06 states:

In the event that the Owner Trustee is unable to decide between
alternative courses of action, or is unsure as to the application of any
provision of this Agreement or any Trust Related Agreement, or such
provision is ambiguous as to its application, or is or appears to be in
conflict with any other applicable provision, or in the event that this
Agreement or any Trust Related Agreement permits any determination
by the Owner Trustee or is silent or is incomplete as to the course of
action which the Owner Trustee is required to take with respect to a
particular set of facts, the Owner Trustee may give notice (in such form
as shall be appropriate under the circumstances) to the Owners
requesting instructions and, to the extent that the Owner Trustee shall
have acted or refrained from acting in good faith in accordance with
any instructions received from the Owners, the Owner Trustee shall not
be liable to any Person on account of such action or inaction. If the
Owner Trustee shall not have received appropriate instructions within
ten days of such notice (or within such shorter period of time as may be
specified in such notice) the Owner Trustee may, but shall be under no
duty to, take or refrain from taking such action, not inconsistent with
this Agreement or the Trust Related Agreements, as the Owner Trustee

%" Trust Agreement § 4.02(a)—(b) (JC0591-92); see also Trust Agreement § 8.09 (JC0601)
(“Notwithstanding anything herein to the contrary, the Owner Trustee shall not take any
action [] that is inconsistent with the purposes of the Trust.”).

%8 Trust Agreement § 8.06 (JC0601).
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shall deem to be in the best interests of the Owners, and the Owner
Trustee shall have no liability to any Person for such action or
inaction.®®

With this provision, the Owner Trustee has a discretionary safe harbor it may employ
If the Owners issue questionable instructions. When the Owner Trustee asks for
clarifying directions from the Owners, and then follows those directions in “good
faith,” the Owner Trustee “shall not be liable to any Person.”"®
E. The Indenture Trustee’s Role in the Trusts’ Governance

To summarize some of the foregoing provisions, the Trusts granted all of their
“right, title and interest” in the Collateral to the Indenture Trustee.”* While the Trust
Agreement contains provisions allowing the Owners to direct the Owner Trustee,
the Owners are prohibited from directing the Owner Trustee to take “any action”

that is contrary to the Indenture.”

% Trust Agreement § 8.06 (JC0601).

0 Trust Agreement § 8.06 (JC0601). The Trust Agreement for the Insured Trusts allows
the Owner Trustee to request instructions from the Owners as well as AMBAC, and, “to
the extent that the Owner Trustee shall have acted or refrained from acting in good faith in
accordance with any instructions received from the Owners, which have been approved by
[AMBAC,] or received from [AMBAC], the Owner Trustee shall not be liable.” Insured
Trust Agreement 8 8.06 (JC0029) (emphasis supplied).

1 See Indenture (Granting Clause) (JC2760).
2 Trust Agreement § 4.02(b) (JC0591).

27



In addition, even though the Indenture Trustee has received the Collateral
from the Trusts by assignment, the Indenture contemplates that the Indenture Trustee
has no baseline obligation “to administer, service or collect the loans in the Indenture
Trust Estate.””® Indeed, the Indenture gives the Indenture Trustee a minimal role—
at least as long as the Student Loans are generating enough proceeds to pay off the
Notes. The duty to service the Student Loans and collect proceeds belongs, instead,
to the Trusts.™

This paradigm shifts dramatically, however, if proceeds from the Student
Loans begin to flag, and the Trusts cannot make required payments on the Notes
(an “Event of Default”).” If an Event of Default occurs, the Indenture Trustee must
spring into action. Specifically, the Indenture provides the Indenture Trustee “shall,”
subject to certain directions from the Noteholders, “exercise all rights, remedies,
powers, privileges and claims of the [Trusts]” and, in such event, the Trusts’ right to

enforce key contractual right rights with respect to the Collateral “shall be

73 Indenture § 3.20(b) (JC2779).
4 Indenture § 3.20(d) (JC2779).
7> Indenture § 5.01 (JC2784).
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suspended.””® Following an Event of Default, the Indenture Trustee may “elect to
maintain possession of the related Indenture Trust Estate.”’’

Similarly, in Section 5.04, the parties agreed that “if an Event of Default shall
have occurred and be continuing, the Indenture Trustee may, or shall, at the written
direction of the [] Noteholders . . . enforce any other proper remedy or legal or
equitable right vested in the Indenture Trustee by this Indenture.”’® To date, no party
has represented to the Court that an Event of Default has occurred.

F. The Owner Trustee’s Obligations and Expenses

Like the Indenture Trustee, the Owner Trustee’s obligations under the Basic
Documents are narrowly defined. Except as “expressly provided by the terms of
[the Trust Agreement],” the parties agreed the Owner Trustee “shall not have any
duty or obligation to . . . take or refrain from taking any action . . . in connection
with” any of the Basic Documents.”® Given the limited nature of its duties, the

Owner Trustee receives de-minimus annual compensation. &

76 Indenture § 5.16(b) (JC2796).

" Trust Agreement § 5.05 (JC2793).
78 Indenture § 5.04 (JC2789).
 Trust Agreement § 8.07 (JC0601).

80 Owner Trustee Counterclaim § 37.
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The Trust Agreement states, “no implied duties or obligations shall be read
into this Agreement against the Owner Trustee.”®" Moreover, the Owner Trustee
“shall not be personally liable with respect to any action taken or omitted . . . in good
faith in accordance with the instructions of the Administrator or the Owners.””82

To the extent the Owner Trustee does act on behalf of the Trusts, it “may act
directly or, at the expense of the Trust, through agents or attorneys pursuant to
agreements entered into with any of them.”®® If the Owner Trustee chooses to act
through agents, it “shall not be liable” for their misconduct as long as the agents
were selected “with reasonable care.”%

The Trust Related Agreements establish the means by which the Owner
Trustee and its agents are compensated for their services. Section 10.01 of the Trust
Agreements provides:

The Owner Trustee shall receive compensation from the Administrator

and, to the extent not paid by the Administrator, from the Trust Property

for its services hereunder. . . . The Owner Trustee shall be entitled to be

reimbursed . . . for its reasonable expenses hereunder, including the
reasonable compensation, expenses and disbursements of such agents,

81 Trust Agreement § 8.07 (JC0601).

82 Trust Agreement § 9.01(ii) (JC0602).
8 Trust Agreement § 9.03(b) (JC0603).
8 Trust Agreement § 9.03(b) (JC0603).
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representatives, experts and counsel as the Owner Trustee may employ

In connection with the exercise and performance of its rights and duties

under this Agreement and the Trust Related Agreements.®
The Indenture places “Owner Trustee fees and expenses” at the top of the Indenture
Waterfall.®

G. Administration and Servicing Agreements

While the Trust Agreement and the Indenture govern many of the high-level
aspects of the Trusts’ operation, these agreements do not explain the nitty-gritty of
how proceeds from the Student Loans are collected from the underlying borrowers.
For these details, one must look to, among other documents, the applicable
Administration Agreement and Servicing Agreement.

At approximately the same time as the applicable Trust Agreement and the
Indenture were executed, the Trusts, the Owner Trustee and the Indenture Trustee
entered into an Administration Agreement with the Administrator.®” Dovetailing

with the Trusts’ retention of certain “obligations” under the Indenture, the

Administration Agreements make clear the Administrator will “perform” the “duties

8 Trust Agreement § 10.01 (JC0603).
8 |ndenture § 8.02(d)(1) (JC2807).

87 See Administration Agreement (recitals) (JC3643).
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of the [Trusts]” as well as “the duties and obligations of the Owner Trustee on behalf
of the [Trusts] under the Indenture and the Trust Agreement”® This structure aligns
with the Owner Trustee’s limited role because, to the extent the Administrator
assumes the Owner Trustee’s obligations, the Trust Agreement provides that
“the Owner Trustee shall be deemed to have discharged its duties.”%

If the Administrator believes the Trusts are facing a non-ministerial decision,
the Administration Agreement provides that the Administrator:

... shall not be under any obligation to take any action, and in any event

shall not take any action, unless the Administrator shall have received

instructions from the Indenture Trustee, in accordance with the

indenture, or from the Owner Trustee or the Owners, in accordance with

the Trust Agreement.*

The Administration Agreement also specifies that the “initiation of any claim

or lawsuit by [a Trust]” outside the “ordinary course of business” is a

“nonministerial” matter that would require directions from the Indenture Trustee or

8 Administration Agreement § 1(a)(i) (JC3661), § 1(b)(i) (JC3662).
8 Trust Agreement § 8.03 (JC0600) (emphasis supplied).

% Administration Agreement & 1(c)(i) (JC3663). Presumably, in such instances, the
Administrator would seek direction from those authorized to give it. As to the Trusts for
which AMBAC provides insurance, the Insured Administration Agreement states the
Administrator may receive non-ministerial instructions from “the Indenture Trustee or
AMBAC.” Insured Administration Agreement § 1(c)(i) (JC3890).
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the Owner Trustee.®> On the other hand, the Administrator need not await
instructions before pursuing ordinary course lawsuits initiated “by the [Trust] or its
agents . . . for the collection of the Student Loans owned by the [Trust].”%2
In connection with the assumption of these duties, the Trusts executed a power of
attorney in favor of the Administrator “for the purpose of executing on behalf of the
[Trusts]” certain “documents, reports, filing, instruments, certificates and
opinions.”®

As noted above, the Administrator does not shoulder all the Trusts’ logistical
duties. To shed some of this burden, for each Trust, the Administrator contracted
with a Servicer (or a similar entity) in a Servicing Agreement.® In that agreement,
the Servicer promised to “provide and perform” certain services such as “[b]orrower
communications,”  “[p]Jrocedures for delinquency and default,” and

“[d]isbursement.”®®

91 Administration Agreement § 1(c)(i)(B) (JC3663).
92 Administration Agreement § 1(c)(i)(B) (JC3663).
93 Administration Agreement § 1(b)(i) (JC3662).

% See, e.g., Servicing Agreement (JC4071) (stating that the Administrator “desires to
oversee the servicing of” certain “education loans” and the Administrator “desires to utilize
the expertise of the Servicer to service such education loans”).

% Servicing Agreement 8§ 4.01, 4.09 (JC4076, JC4080).
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H. Securitization Transactions

It is undisputed that the contractual structure described above is intended to
facilitate a form of a “securitization transaction.”® Such transactions “involve[] the
pooling and repackaging of loans into securities that are then sold to investors.”%
The securitization label connotes “the fact that very often, the form of instrument
that the parties use to obtain funds from the ultimate investor [(in this case,
the Notes)] is a security.”®® One of the objects of these transactions is to isolate
financial assets from certain types of credit risk.®® Thus, with regard to the Trusts,
the ultimate investor (the Noteholder) is exposed only to the risk that the underlying
borrower (the student) cannot repay, but is shielded from the risk that another entity
(e.g., the financial institution that first extended credit to the student) will default on

its obligations.1

% See Oral Arg. on R.12(c) Cross Mots. for J. on the Pleadings via Video Conference
(D.1. 482-83) (“Tr.”) at 114, 147, 276, 279 (parties characterizing the transactions as
“major securitizations” and recognizing the treatise, JASON H.P. KRAVITT, ET AL,
SECURITIZATION OF FINANCIAL ASSETS (3d ed. 2020) (“Kravitt”), as authoritative in this
area of law).

9 Kravitt § 1.01.
% Kravitt § 1.02.
% Kravitt 88 1.01, 3.06, 4.04.
190 Kravitt 88 1.01, 3.06, 4.04.
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While securitization transactions can take many forms, the Trusts, through the
documents discussed above, implemented the securitization in a two-tiered
structure.’®!  First, an entity, known as the “sponsor,” acquired financial assets
(in this case, the pooled Student Loans) from the originators.1®2 The sponsor then
transferred the loans to an entity known as the “Depositor.”%® The Depositor then
sold the loans to the “Issuer” (i.e., the Trusts).1%

In the second “tier,” the Issuer issues notes under an Indenture.'% The Issuer
then collateralizes the notes by transferring its rights to the proceeds of the pooled
loans to an Indenture Trustee, who holds the pooled loans on behalf of the

Noteholders.106

101 Kravitt § 4.04.

102 See Fixed Income Shares v. Citibank N.A., 130 F. Supp. 3d 842, 846 (S.D.N.Y. 2015)
(discussing a two-tiered structure).

103 1d. at 846.

104 Kravitt 88 1.01, 3.06, 4.04; see also BlackRock, 247 F. Supp. 3d at 385-85 (explaining
“Indenture Trusts” and their role in securitization transactions). In the remainder of this
Opinion, | use the term “Issuer” as a generic term that refers to the party that issues
securities in a securitization transaction (the “Issuer”).

105 Kravitt 88 1.01, 3.06, 4.04; see also BlackRock, 247 F. Supp. 3d at 385-85.
106 Kravitt 88 1.01, 3.06, 4.04; see also BlackRock, 247 F. Supp. 3d at 385-85.
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One of the critical advantages of a securitization transaction is that it allows
parties to structure the transaction as a sale or assignment of financial assets from
the Issuer to the Indenture Trustee (rather than a secured loan), while also allowing
the Issuer to retain administrative responsibility for servicing the financial assets.!’
The “premise” underlying this compromise “is that the purchaser, as the owner of
the financial assets, prefers for the seller to exercise day-to-day control in order to
maximize the value of the transaction for the purchaser, but, consistent with
ownership, possesses the right to displace the seller from that role.”1%® “While such
an approach is [well understood], logical and grounded in common sense, it has not
been examined rigorously in judicial decisions.”1%®

I. Procedural Posture
The Trusts first appeared before this Court in case number 12111-VCS, filed

in 2016, when the Owners caused the Trusts to petition the Court for an emergency

107 See Kravitt § 5.03(D)(3) (“In what is probably the vast majority of purchases of financial
assets by parties . . . for business and practical reasons . . . the seller and purchaser both
desire the seller to retain administrative responsibility.”).

108 Kravitt § 5.03(D)(3).
109 Kravitt § 5.03(D)(3).
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audit under the Servicing Agreement.!*® In hindsight, many claims asserted in this
opening salvo appear as glimmers of the more fundamental disputes that were
brewing over the Trusts’ de jure governance. Over the next three years, three more
cases were filed in this Court—each related in some way to the parties’ contradictory
interpretations of the Trust Related Agreements (the “Related Chancery
Actions”).1!

As these actions progressed, it became clear that, absent a definitive
construction of the Trust Related Agreements, the various parties interested in the
Trusts’ governance would continue to pull the Owner Trustee in opposite directions,
and the Trusts would fall into a deepening state of paralysis.'*? To help break the
gridlock, the Court appointed a special master to determine whether certain

“Disputed Instructions” were “proper under the terms of the Trust [Related]

110 See D.I. 1 (filed in 12111-VCS).

11 See Nat’l Collegiate Master Student Loan Tr. I. v. U.S. Bank Nat’l Ass’n,
C.A. No. 2018-0167-JRS (filed Mar. 9, 2018); AG Mortg. Value P’rs Master Fund, et al.
v. VCG Owners Tr., et al., C.A. No. 2018-0825-JRS (filed Nov. 13, 2018); NC Residuals
Owners Tr., et al. v. Wilm. Tr. Co., et al., C.A. No. 2019-088-JRS (filed Nov. 1, 2019).

112 See, e.g., D.I. 362 (filed in 12111-VCS) (rulings of the Court involving a dispute over
certain directions to the Owner Trustee).

37



Agreements.”'® Yet, as noted, the claims pending before the Court did not ask the
Court to interpret the Trust Related Agreements more broadly (at least not in a way
that would be binding upon all the Trusts’ constituents).1#

Once the full breadth of the parties’ disagreements came into focus, the
Related Chancery Actions were consolidated into this Action, and the Court asked
the parties to create a list of “Common Contract Interpretation Issues” that, if
decided, would clarify the governance disputes that plague the Trusts.!®®
In response, the parties filed pleadings that sought 143 separate declarations from
the Court related to the governance and operation of the Trusts (the

“Declarations™).}®  These Declarations are reproduced in the Appendix

113 See Order Regarding [the Owner Trustee’s] Mot. to Appoint a Successor Owner Tr.
(D.1. 308) at 4.

114 See, e.g., D.1. 362 (filed in 12111-VCS) (stating that to obtain a judgment deciding
“what [] disputed provisions of the trust documents definitively mean . . . one must seek a
declaratory judgment under our Declaratory Judgment Act,” which had not yet happened).

115 See Order Consolidating Cases (D.I. 377); Letter to the Hon. Joseph R. Slights, I11 from
Jeff Castellano re: list of contract interpretation issues (D.l. 373).

116 See Pleadings; Excel Chart Organizing Requested Decls. (“Chart”) (D.I. 481). The
parties have not submitted some of the Declarations for Judgment on the Pleadings. As a
result, this Opinion does not address those Declarations. See Chart (The unsubmitted
Declarations include: (i) Owner Trustee’s Declarations E, F, G, X and (ii) U.S. Bank’s
Declarations H-O and Z-00).
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accompanying this Opinion. The parties then filed competing Motions for Judgment
on the Pleadings under Court of Chancery Rule 12(c) (the “Motions”).!

As noted, while this Court wrestled with the multiple claims for declaratory
judgment, my learned colleague down the street wrestled with some of these same
Issues in an action before the United States District Court for the District of Delaware
seeking to enforce a proposed consent judgment against the Trusts on behalf of the
CFPB (the “CFPB Action”).}*® In the CFPB Action, the CFPB seeks damages and
penalties for the Trusts’ alleged violations of federal lending laws related to the
Trusts’ collection of private student loan debt.*'® On September 18, 2017, following
an investigation, the CFPB filed a motion for approval of a Proposed Consent
Judgment (“PCJ”) that had been signed by the CFPB and attorneys who purported
to have authority to act on behalf of the Trusts at the direction of the Owners.'?® On

May 31, 2020, the court in the CFPB Action construed the Trust Related Agreements

"7 Ct. Ch. R. 12(c); D.I. 409 (Noteholders’ Motion); D.l. 410 (AMBAC’s Motion);
D.I. 411 (Owner Trustee’s Motion); D.I. 413 (Owners’ Motion); D.l. 418 (U.S. Bank’s
Motion).

118 See CFPB v. Nat’l Collegiate Master Student Loan Tr., et al., C.A. No. 17-1323-MN
(D. Del.); CFPB Decision, 2020 WL 2915759.

119 CFPB Decision, 2020 WL 2915759, at *2.
120 |4.
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and ultimately held the parties representing the Trusts lacked the authority to execute
the PCJ because (i) the Owner Trustee is “the only entity through which the Trusts
may be bound” and (ii) the Owner Trustee “never delegated” its power to execute
the PCJ to any other party or attorney(s).%

The federal court issued the CFPB Decision shortly after this Court heard oral
argument on the cross-Rule 12(c) Motions.'?> The Motions were submitted for
decision on June 5, 2020.%

Il. ANALYSIS

After the pleadings are closed, Court of Chancery Rule 12(c) allows a party
to move for judgment on the pleadings.?* In reviewing a motion under Rule 12(c),
this court “is required to view the facts pleaded and the inferences to be drawn from
such facts in a light most favorable to the non-moving party.”!? With deference to

the non-movant in mind, “judgment on the pleadings is a proper framework for

1211d., at *3.

122 Compare id., at *1, with D.I. 476 (oral argument held on May 20, 2020).

123 See Chart.

124 Ct. Ch. R. 12(c).

125 Desert Equities, Inc. v. Morgan Stanley Leveraged Equity Fund, 11, L.P., 624 A.2d 1199,
1205 (Del. 1993).
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enforcing unambiguous contracts because there is no need to resolve material
disputes of fact . . .. If the contract's meaning is unambiguous, [and that meaning
supports the movant’s claim or defense], the court must grant judgment on the
pleadings in favor of the moving party.”*2®

When construing a contract, the court must be mindful that “[ajmbiguity does
not exist simply because the parties disagree about what the contract means.”*?
Instead, contracts are ambiguous only when the provisions at issue are “reasonably
or fairly susceptible of different interpretations or may have two or more different

meanings.” 1?8

126 | illis v. AT&T Corp., 904 A.2d 325, 329-30 (Del. Ch. 2006) (quotations omitted).
As noted above, the Indentures are governed by New York Law, but no party has identified,
and the Court is unaware of, a substantive difference between New York and Delaware law
regarding the rules of contract construction. See House of Europe Funding | Ltd. v. Wells
Fargo Bank, N.A., 2015 WL 1472301, at *3 (S.D.N.Y. Mar. 30, 2015) (“House of
Europe I1”) (applying New York law and stating, “[i]f a court concludes that the
contractual terms are complete, clear and unambiguous[,] it must proceed to interpret those
terms according to their plain meaning”) (internal quotations omitted); Cty. of Suffolk v.
Long Island Power Auth., 100 A.D.3d 944, 947 (N.Y. Sup. Ct. App. Div. 2012)
(“[A]greements are construed in accord with the parties’ intent” as evidenced by “their own
writing,” and an agreement that is “clear and unambiguous on its face must be enforced
according to the plain meaning of its terms.”); Galantino v. Baffone, 46 A.3d 1076, 1081
(Del. 2012) (“Where the language of a contract is plain and unambiguous, its meaning
should be determined without reference to extrinsic facts or aids, and it must be enforced
as written.”).

127 United Rentals, Inc. v. RAM Hldgs., Inc., 937 A.2d 810, 830 (Del. Ch. 2007).

128 Rhone-Poulenc Basic Chems. Co. v. Am. Motorists Inc. Co., 616 A.2d 1192, 1196
(Del. 1992); see also GMG Capital Invs., Inc. v. Athenian Venture P’rs I, L.P., 36 A.3d
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In determining whether a contract has only one reasonable interpretation, the
court must read the agreement “in full and situated in the commercial context
between the parties.”*?° In this regard, when assessing “commercial context,” the
court may consider guidance from “experienced commentators” when seeking to
understand “the basic business relationship between parties” in order to “give
sensible life” to a contract.®*® If contracts overlap with other agreements in a single
transaction, courts strive to “give a consistent reading” to the interrelated

documents. 3!

776, 783 (Del. 2012) (same); House of Europe 11, 2015 WL 1472301, at *3 (“If a court
concludes that the contractual terms are complete, clear, and unambiguous|[,] it must
proceed to interpret those terms according to their plain meaning.”) (internal quotations
omitted).

129 Chi. Bridge & Iron Co. N.V. v. Westinghouse Elec. Co. LLC, 166 A.3d 912, 926-27
(Del. 2017).

130 1d. at 927.

131 CA, Inc. v. Ingres Corp., 2009 WL 4575009, at *47 (Del. Ch. Dec. 7, 2009), aff’d,
8 A.3d 1143 (Del. 2010); see also MPEG LA, LLC v. Samsung Elecs. Co., 166 A.D.3d 13,
17 (N.Y. App. Div. 2018) (holding that interrelated agreements “must be read together.”);
Cortlandt St. Recovery Corp. v. Bonderman, 96 N.E.3d 191, 198 (N.Y. Ct. App. 2018)
(“When reviewing a contract, particular words should be considered, not as if isolated from
the context, but in the light of the obligation as a whole and the intention of the parties
manifested thereby.”) (internal quotations omitted); PRB at 28 (same).
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A. The Big Picture

Much like the way the Indenture Parties and the Owners have pulled the
Owner Trustee in different directions, in their arguments before the Court, the parties
have presented discordant views of how the instant securitization transaction is
supposed to work. But if one allows the Trust Related Agreements to work as
written, with each agreement playing the tune it was designed to play, a certain
harmony emerges. Explaining why this is so will, at times, require the Court to cut
a path through the tangled weeds of interrelated contractual language. So, while |
repeat much of the discussion in this section elsewhere in this Opinion, in the interest
of clarity, | begin my analysis with a plain statement of how this securitization
works. This summary will also serve as a roadmap for the balance of this Opinion.

As discussed in subsection 11.B, while the Trust Agreements are the Trusts’
constitutive documents, they reflect just a small part of the larger structure the parties
used to create the securitization transaction. Indeed, in subsection I1.C, | explain
why the most important aspect of the parties’ arrangement is the Granting Clause.
There, the Trusts transferred their beneficial interest in the Student Loans to the
Indenture Trustee. In effect, the Granting Clause creates a two-trust structure
wherein the Trusts are designed to hold legal title to the Student Loans to collect

payments from the underlying student-borrowers, while the Indenture Trustee holds
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all beneficial interest in the Student Loans for the benefit of the Noteholders and
AMBAC until the Indenture is discharged. Ultimately, the goal of the securitization
transaction is to funnel the stream of payments flowing from the Collateral to the
Collateral’s beneficial owners (the Noteholders). The chart (below) provides a

visual depiction of this two-trust structure for reference.

Noteholders
Owners Hold notes issued by the
Trusts
Beneficial Direction Rights
Interests
Augmented direction
Owner Trustee rights triggered if Trusts

faul he N
Absent delegation, the only default o the Notes

entity authorized to act on
behalf of the Trusts Delegation of authority
[ to act on behalf of the Trusts

Trustee as to the Collateral
+ Y
Indenture Trustee
Trusts +Holds all beneficial interest in the
Hold bare legal title to Collateral Assignment Collateral for the benefit of the
and are obligated to "enforce" the of the Collateral | Noteholders
Collateral *May act "as to the Collateral" either
Delegation of in the name of Trusts or individually
authority & all )
of the Owner
Trustee's
obligations All of the Trusts' obligations Direction Rights

Administrator
Tasked with monitoring and
fulfilling the Trusts' obligations

One central pillar of this two-trust structure is the Owner Trustee—the only

entity authorized to act on behalf of the Trusts (absent delegation). Ab initio, the
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parties contemplated the Owner Trustee would make two key delegations of its
authority.  First, the Trust Agreement provides that the Granting Clause
automatically transfers to the Indenture Trustee the Owner Trustee’s rights to act on
behalf of the Trusts as to the Collateral. Second, the parties agreed the day-to-day
management function with respect to the Student Loans would be centralized in the
Administrator. To fulfill this role, the Owner Trustee granted the Administrator a
power of attorney to act on behalf of the Trusts.

As discussed in Section 11.D, when the skies were clear, the parties did not
intend that either of the two trustees (the Owner Trustee or the Indenture Trustee)
would take an active role in managing the Student Loans. Instead, the Trusts
retained servicing obligations (e.g., to “enforce” the Collateral), which the
Administrator agreed to perform.

The parties anticipated that certain non-ministerial matters might arise which
would require the Administrator to seek additional guidance.'®? For example, the
Administrator might be asked to settle a non-ordinary course lawsuit brought against

the Trusts. In such an event, the Administrator would not be authorized to act absent

132 See, e.g., Administration Agreement § 1(c) (JC3663) (declaring, as an example, the
“compromise of any action, claim or lawsuit brought against the [Trusts]” outside of claims
initiated “in the ordinary course of business”).
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direction. These non-ordinary course claims would trigger the sometimes-confusing
reality that both the Indenture Trustee and the Owners may direct the Administrator
and the Trusts—setting up the potential for conflicting instructions.3

On the one hand, the Indenture Trustee would have two options when the
Administrator is confronted with non-ministerial claims. First, if the claims asserted
against the Trusts relate to the Collateral, the Indenture Trustee may settle the legal

action directly on behalf of the Trusts.'3* This right allows the Indenture Trustee to

133 See, e.g., Administration Agreement § 1(c) (JC3663) (Administrator can receive non-
ministerial direction from either “the Indenture Trustee, in accordance with the Indenture,
or from the Owner Trustee or the Owners, in accordance with the Trust Agreement”); Trust
Agreement 8§ 4.1(b) (JC0590) (Owner Trustee not permitted to “compromise any claim or
lawsuit brought by or against the Trust” without “prior written approval from all the
Owners.”); Indenture (Appendix A) (JC2842) (defining “Grant” to include the Trusts’
“immediate and continuing right to . . . make waivers or other agreements . . . with respect”
to the Collateral).

134 See Indenture (Appendix A) (definition of “Grant™) (the Indenture Trustee possesses an
“immediate and continuing right . . . to make waivers or other agreements . . . in the name
of the [Trusts] or otherwise and generally to do and receive anything that the [Trusts are]
entitled to do or receive . . . with respect” to the Collateral.). To be clear, nothing in this
Opinion holds that the Trusts would lack standing to enforce the Indenture or that the
Indenture Trustee could act on behalf of the Trusts in a way that violated that agreement.
In Section 11.C.3, | hold that it is uncertain, at this stage of the proceedings, whether the
Grant includes the Trusts’ rights under the Basic Documents (defined below to include the
Indenture). While | find the language facially ambiguous, it is likely that the Owners will
be able to show with the benefit of parol evidence that the Trusts retained the right to
enforce the Indenture. Otherwise, the Owners’ residual beneficial interest in the Trusts
would appear to be meaningless as the Indenture Trustee could use the Collateral however
it wanted without recourse. Indeed, it seems likely that while the Indenture Trustee
possesses plenary authority over the Collateral, the Indenture Trustee agreed to certain
contractual limitations concerning its use of the Collateral. See, e.g., Indenture § 3.14
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protect the Noteholders’ and AMBAC’s beneficial interest. Alternatively (and
consistent with its passive role), the Indenture Trustee could direct the Administrator
to negotiate and settle the lawsuit at the expense of the Trusts. If the Administrator
received this direction from the Indenture Trustee, it would be authorized to act
accordingly.

On the other hand, the Owners’ economic interest in the Student Loans hinges
on the Noteholders being repaid and the Trusts fulfilling their obligations under the
Indentures. Once the Notes are no longer outstanding and the Indenture is
discharged, the residual Student Loan payment stream reverts to the Trusts—flowing
through the Trust Agreement Waterfall (ultimately to the Owners). Of course, if the
Trusts breach their obligations, the Indenture Trustee possesses remedies under the
Indenture that could wipe out the Owners’ reversionary interest in the Collateral.
To protect their interest, the Owners have a right to direct the Owner Trustee as to

non-ministerial matters to ensure the Trusts fulfill their obligations.

(JC2776) (stating that the “Financed Student Loans may only be sold, transferred,
exchanged or otherwise disposed of by the Indenture Trustee” if certain conditions are met)
(emphasis supplied). And as just stated, if the Indenture Trustee were to breach the
Indenture, nothing in this Opinion holds as a matter of law that the Trusts would lack
standing to sue the Indenture Trustee for that breach.
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Returning to the example of non-ordinary course litigation asserted against
the Trusts, the Trust Agreement gives the Owners the right to direct the Owner
Trustee—which (if properly directed) could settle litigation brought against the
Trusts.1® But, unlike the Indenture Trustee, the Owners’ indirect authority to direct
the Trusts is circumscribed because it derives from their control over the Trusts.
Because the Trusts hold mere legal title to the Collateral, the Trusts’ authority to
control the Collateral is strictly limited to the control required to fulfill their
contractual obligations.’®® And the Owners’ rights to direct the Owner Trustee
cannot exceed the Trusts’ rights in the Collateral.

This reality has a key consequence. Because of the Trusts’ limited interest,
the Owners lack authority to direct the Owner Trustee to act on behalf of the Trusts

unless the Owner direction arises out of a Trust obligation. The Owners, therefore,

135 Here, I’ll note that, depending on the terms of any settlement, other Trust Related
Agreements might provide an independent bar to the Owners directing the Owner Trustee
to settle litigation on behalf of the Trusts. For example, the Trusts may not amend the
Indenture (including the Indenture Waterfall) without consent from the Indenture Trustee.
See Indenture 8§ 3.07(f) (JC2773).

136 For example, the Trusts agreed to “diligently enforce, and take all steps, actions and
proceedings reasonably necessary to protect [their] rights with respect to each Financed
Student Loans.” Indenture 8 3.20(f) (JC2779); see also Indenture § 3.07 (JC2772)
(The Trusts promised to “use [their] best efforts not to permit any action to be taken by
others that would . . . result in the amendment, hypothecation, subordination, termination
or discharge of . . .” any documents within the Indenture Trust Estate.).
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could not direct the Owner Trustee to settle non-ordinary course litigation unless the
Trusts had a contractual obligation to do so.

For example, a third party might threaten to file a lien against the Collateral—
which would trigger the Trusts’ obligation to prevent “any lien . . . to be created on
or extend to . . . the Indenture Trust Estate.”*3” The Owner Trustee, or by extension
the Administrator, subject to direction by the Owners, could settle such a lawsuit to
ensure the Trusts fulfill their obligations.**® But, under all circumstances, until the
Indenture is discharged, the Trusts cannot take any action that derogates from the
Granting Clause or otherwise violates a Basic Document.**°

The Basic Documents’ provision for administrative fees and expenses
reinforces the Owners’ and the Owner Trustee’s minimal role. For example, as
explained in Section II.E, if the Owner Trustee incurs expenses while performing its

limited, ministerial duties, it may submit its expenses for reimbursement at the top

137 Indenture § 3.8(iii) (JC2774).

138 As | highlight above, depending on the terms of any settlement, the Indenture Trustee’s
consent may be required. See Indenture § 3.07(f) (JC2773) (Indenture Trustee consent
required to amend a Basic Document).

139 See, e.g., In re Nat’l Collegiate Student Loan Tr., 2020 WL 4813889 (3d Cir. Aug. 19,
2020) (discussed further below) (holding that the Trusts cannot appoint an additional
Servicer on terms that gave the Trusts enhanced rights (e.g., the right to remove the
Servicer) that originally belonged exclusively to the Indenture Trustee under the Granting
Clause).
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of the Indenture Waterfall. But, in harmony with its ministerial role, the parties did
not saddle the Owner Trustee with a plenary duty to defend the Trusts in lawsuits or
negotiate on behalf of the Trusts. For this reason, any fees generated from these
activities could not constitute Owner Trustee expenses. In other words, the Owner
Trustee has no right to seek reimbursement for Trust expenses.

On the other hand, the Administrator also has a right to reimbursement of its
expenses. But, as the entity charged with fulfilling the Trusts’ obligations, the
Administrator does have a right to incur expenses on behalf of the Trusts. Again,
this arrangement reflects the reality that the Administrator (not the Owner Trustee
or the Owners) is the central actor in the Trusts’ day-to-day management and
operations.

Section I1.F addresses contractual and fiduciary duties. As | have explained,
the Owner Trustee delegated its authority to act on behalf of the Trusts (as was its
right) to both the Administrator and the Indenture Trustee (as to the Collateral).
Accordingly, the Owner Trustee has neither a common law fiduciary obligation nor
a contractual duty to monitor the Student Loans or the Trusts.

In what appears to be an issue of first impression under Delaware law, in
Section I1.F.4, | explain why the securitization transaction created an assignment of

the Collateral for the benefit of the Noteholders and AMBAC. While the Owners
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did not agree affirmatively to manage the Student Loans, to the extent they use their
rights to direct the Owner Trustee (and, in turn, the Trusts), as a matter of fiduciary
duty, the Owners cannot use the Trusts’ legal title to the Student Loans to self-deal
at the expense of the Student Loans’ beneficial owners.4

Simply put, the Owners must regulate their conduct to recognize that while
the Notes are outstanding, they do not possess any direct or indirect beneficial
interest in the Collateral. This principle leads to the inescapable conclusion that the
Owners owe fiduciary duties to the Noteholders and AMBAC (the owners of the
Collateral) to the extent the Owners cause the Trusts to exercise control over the
Collateral in relation to the Trusts’ fulfillment of their obligations. Stemming from
the principles Chancellor Allen first articulated in In re USACafes, this fiduciary
duty arises—not from the Noteholders and AMBAC’s interests in the Trusts—»but
from their interest in the Collateral.'#

To provide a reader’s digest version of the Trusts’ governance (and, perhaps,

a roadmap for resolving future disputes), the validity of any purported attempt to act

140 For example, the Owners could not direct the Owner Trustee (and indirectly the
Administrator) to engage a Servicer affiliated with the Owners on terms that were not arms-
length.

141 See In re USACafes, 600 A.2d 43.
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on behalf of the Trusts must involve at least three levels of analysis. First, one must
ascertain whether the Trust Related Agreements specifically address the purported
exercise of authority to act on behalf of the Trusts.'*? Second, the Trusts cannot take
any action that compromises the Indenture Trustee’s rights under the Granting
Clause.}*® Third, to the extent the Owners purport to direct the Trusts and thereby
control the Collateral in connection with the Trusts’ fulfillment of their obligations,
the Owners owe fiduciary duties to the Collateral’s beneficial owners.

Without the benefit of a more specific case or controversy, and perhaps more
developed factual records, it is impossible to give the parties more precise guidance

than the framework | have just provided.}** The Trusts’ interests in fulfilling their

142 See, e.g., Indenture § 3.07(c) (JC2773) (Trusts cannot amend a Basic Document without
consent of Indenture Trustee); Indenture § 3.14 (JC2776) (Indenture Trustee can “only”
sell or dispose of the Student Loans if certain conditions are met); Trust Agreement
8 4.02(b) (JC0591) (Owners cannot direct the Owner Trustee to contravene a Trust Related
Agreement).

143 See, e.g., Indenture (Granting Clause) (JC2760) (stating the Trusts assigned to the
Indenture Trustee their rights under “all Servicing Agreements”); see generally In re Nat’l
Collegiate, 2020 WL 4813889, at *8-11 (discussion of “shared” rights under the Granting
Clause and holding that “The Odyssey Agreement Violates the Granting Clause by
Reserving for the Trusts Rights Belonging to the Indenture Trustee for the Benefit of the
Noteholders™).

1441 note here that the Third Circuit Court of Appeals recently provided more precise
guidance when it reviewed whether the Trusts validly appointed an additional “Special
Servicer” for the Trusts. The Owners believed that the original “Special Servicer”—which
was engaged to collect delinquent Student Loan payments—was failing in its duties.
Without the consent of the Indenture Trustee, the Owners purported to direct the Owner
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obligations may overlap with the Indenture Trustee’s rights to act on behalf of the
Trusts in matters that relate to the Collateral. While it is possible to harmonize these
competing interests, to do so will require a careful review of all three of the steps |

have just outlined.#

Trustee to appoint an additional “Special Servicer.” The agreement that governed the
Trusts’ relationship with the additional “Special Servicer” gave the Trusts (and, therefore
the Owners) a right to veto the subsequent removal of the “Special Servicer,” whereas the
original Service Agreement did not. The Third Circuit invalidated the “Special Servicer’s”
appointment on two grounds. First, the court held the appointment violated the Granting
Clause. The court noted the Grant includes the Trusts’ rights in all *“Servicing
Agreements.” On the other hand, the Trusts retain an obligation to “provide for . . . the
servicing of the Student Loans.” Trust Agreement § 3.02(a)(ii) & (iii) (JC0586). Based
on this obligation, the court held the Trusts could appoint an additional Servicer to fulfill
this obligation. But the problem with the Owners’ directions was that the new “Servicing
Agreement” granted the Trusts enhanced rights when compared with the original
“Servicing Agreements” (i.e., the right to remove the Servicer). The new “Servicing
Agreement” was thus invalid—not because the Trusts appointed an additional Servicer,
but because the new agreement derogated from the Grant. Second, the court held the
additional “Servicing Agreement” amended a “Basic Document” without the requisite
consent. See In re Nat’l Collegiate, 2020 WL 4813889, at *11-15.

145 One question this Opinion does not resolve is what should happen if: (i) the Owners
issue a valid direction to the Owner Trustee, directing the Trusts to take an action in relation
to the Collateral that is directly related to the Trusts’ fulfillment of their obligations under
the Indenture, and (ii) the Indenture Trustee purports to take a contractually valid, but
contradictory, action on behalf of the Trusts (pursuant to its right to act on behalf of the
Trusts as to the Collateral). | am not convinced the parties have joined issue on this narrow
question, and it is not clear to me that this factual scenario has arisen in the past or will
arise in the future. In any event, I do not reach the question as it is not before the Court.
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Against the backdrop of this high-level summary, | invite the reader (if so
inclined) to don a scuba tank and take a deep dive into the minutia of the parties’
competing Declarations and the Trust Related Agreements.

B. The Governing Instruments of the Trusts

At the threshold, the Owners seek a Declaration that the Trust Agreements
“are the governing instruments of the Trusts under the DST Act.”*¢ The Owner
Trustee seeks a similar Declaration.!*” This Declaration, it seems, would place the
contracts related to the Trusts in a hierarchy, and that, in turn, would suggest that the
Trust Agreements trump all others. Given that this Declaration affects all of the
other, more specific Declarations at issue here, | tackle this one first.

The DSTA provides that a statutory trust’s “governing instrument” is
“any written instrument . . . which creates a statutory trust or provides for the
governance of the affairs of the statutory trust and the conduct of its business.”148
In Section 2.05, captioned “Declaration of Trust,” the Trust Agreement states,

“[i]t is the intention of the parties hereto that the Trust constitute a statutory trust

146 Owners” Compl. 1 1