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C.A. No.: N18C-10-105 VLM

Dear Counsel:

This is the Court’s ruling on Defendant’s Motion to Dismiss. The Court heard
oral arguments on January 14, 2019. For the reasons stated below, Defendant’s
Motion is DENIED.

Factual and Procedural Background

The allegations in the Complaint arise from contract dispute between BVOIP
LLC (“Plaintiff’) and Callinize, Inc. d.b.a. Tenfold (“Defendant”). Plaintiff
provides hosted voice-over-IP (“VolP”) services to managed service providers



across the United States.! BVOIP also creates and licenses software integration
tools.? Defendant produces software integration tools for third parties.>

On or about July 29, 2016, the parties allegedly entered into an Agreement
where Defendant was “to create certain computer software that would allow
BVOIP’s customers to integrate VoIP technology with two highly popular remote
monitoring and management platforms offered by ConnectWise and AutoTask.”
The ConnectWise software solution was to be completed by September 25, 2016;
the AutoTask software solution by November 25, 2016 (collectively the
“Software”).” Under the Agreement, Plaintiff agreed to pay Defendant $3,000 per
month and the parties agreed to a shared revenue model based on the number of
users that licensed the software.® Defendant had a delay in progress, and released
the $3,000 per month minimum, and began to charge Plaintiff on an account-by-
account basis until the work was completed.” Plaintiff then paid Defendant certain
monies under an agreed-upon billing paradigm.® The Agreement included a “money
back guarantee” provision (“Money Back Guarantee”), that entitled Plaintiff to a
return of its entire investment if Defendant was “unable to deliver an integration in
line with the mutually agreed upon requirements.”

Defendant missed its deadline as to the ConnectWise-related development and
it was clear that it was not going to meet its AutoTask-related software development
obligations on time. ' Plaintiff provided Defendant with additional time to complete
the project.!! One year later in November of 2017, Defendant still had not produced
or delivered working prototypes of the Software.!? On November 14, 2017,
Defendant terminated the Agreement without cause.!> Plaintiff sought—but
Defendant refused—to return its investment under the Money Back Guarantee.'*
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On October 9, 2018, Plaintiff filed its Complaint, which contains one count
of breach of contract and seeks damages of $50,000."> On November 7, 2018,
Defendant filed its Motion to Dismiss. On November 14, 2018, Plaintiff filed an
Opposition to Defendant’s Motion.

Standard of Review

For purposes of a motion to dismiss for failure to state a claim under Superior
Court Civil Rule 12(b)(6), all well-pleaded allegations in the complaint must be
accepted as true.'® Even vague allegations are considered well-pleaded if they give
the opposing party notice of a claim.!” The Court must draw all reasonable
inferences in favor of the non-moving party;'® however, it will not “accept
conclusory allegations unsupported by specific facts,” nor will it “draw unreasonable
inferences in favor of the non-moving party.”!® Dismissal of a complaint under Rule
12(b)(6) must be denied if the plaintiff could recover under “any reasonably
conceivable set of circumstances susceptible of proof under the complaint.”?°

Discussion

Here, Plaintiff alleges that the Agreement is a valid and enforceable contract.?!
Defendant claims Plaintiff does not adequately allege that a valid contract existed
either because Plaintiff attached an unsigned document as the contract or because—
by the terms of the Agreement—it was not a binding contract.?> Defendant also
argues that the allegations fail to state any cognizable breach or that the Complaint
fails to allege facts that could have triggered the Money Back Guarantee.

Given that the well-pled allegations in the Complaint are accepted as true and
all reasonable inferences are drawn in favor of Plaintiff, the allegations give
Defendant notice of a claim of some contractual relationship between the parties.
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“No rule says a breach of contract is subject to dismissal merely because the plaintiff
fails to attach a signed copy.”® Additionally, a factual issue in a case, “including
the non-existent contract, will not be resolved on a Motion to Dismiss.”?* Also,
Plaintiff’s Complaint will not be dismissed for failure to attach an executed
Agreement.

The Complaint alleges a valid and enforceable contract existed between the
parties, that Defendant breached the contract by unilaterally terminating it and not
completing the Software for Plaintiff, and that Plaintiff was damaged as a result of
Defendant’s alleged breach.”® These factual allegations in the Complaint are
sufficient to put Defendant on notice of Plaintiff’s claim against it.

Thus, Defendant’s Motion to Dismiss is DENIED.
IT IS SO ORDERED.
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