
IN THE JUSTICE OF THE I}EACE COURT NO. 16

OF THE STATE OF DELAWARE IN AND
FOR KENT COUNTY

Capital Grcen Apartments, LLC.

Plaintiff Below

Appellee,

V.

Althea Nixon,

Dcfendant Below

Appellant.

CIVIL ACTION NO. JP16-16-007568

SしIbmitted: March 20, 2017

Decided: Apri1 20, 2017

TγiaI De ^めvo

Capital Green Apartments, LLC. appeared represented by Michae獲P. Morton, Esquire.

Althca Nixon appeared represented by Brian S. Eng’Esquirc and Paigc C. Chapman pursuant to

Delaware Supreme Court Rule 55.
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On March 20つ2017, the Co皿t held a正al dc 770VO for a Landlord汀enant Summary Possession appeal

filed by Althea Nixon (“Defendant”), against Capital Green Apartments LLC (“PlaintiHつ・

This Special Court, COmPOSed ofthe I丁onorable James A. Muray’the Honorable W. J. Sweet and the

I†onorable Dwight D. Dillard, COnVened pursuant to 25 Del・ C. § 5717(a)・l The Court reserved

decision. This is the final order and decision by the Court・

岩盤霊禁書詰ま諾器器‡豊富諾謹霊霊誓書嵩udgm。nt
interest and possession ofrental unit. Defendant filed a timely appeal on February 9’2017.

PrctriaI

P賞aintiffmotioned the Court to dismiss counterclaim. The Court held its ruling on the motion in

abeyance until counterclaim was presented.

Trial

Plaint肝asserted due to failing to comply with necessary procedures for the treatment of bed bugs’

Defendant violated the rules ofher lease agreement. Plaintiff alleged they are entitled to recover

double rent as Defendant is a holdover tenant, POSSeSSion ofrental unit, Per diem rent until unit is

vacated, COurt COStS and post judgment interest at Delaware legal rate. Plaintiff introduced the

following exhibits into evidence:

1. Lease for subsidized programs

2. Notice ofmaterial non-COmPliance dated February上2016

3. Not誼cation oflease termination dated September 20, 2016

4. Amended notice ofimmediate termination dated November 28, 2016

5. Follow up bed bug service notice dated October 30, 2015

a. payment arrangement agreement for damages due dated August lO’2016

6. Pest Pro invoice for initial bed bug treatment dated October 29, 2015

7. Final inspection after supplemental bed bug treatment notice dated November 29’2015

8. Results offinal bed bug treatment notice dated December 2l, 2015

9. Fo=ow up bed bug service notice dated January 4, 2016

10. Results offinal bed bug treatment notice dated February 26, 2016

1 1. Notice ofbed bug prevention dated September 20’2016

1 25 De/. C § 5717(a). Stay ofproceedings on appea上No巾urytrials. ○○ With regardto nonjurytrials, aPa巾y aggrieved by

thejudgment rendered in such proceeding may request in writing, Within 5 days afterjudgment, a trial de novo before a

special coし血COmPrised of3 justices ofthe peace othe・ than thejustice ofthe peace who presided at the trial, aS aPPOinted

by the chiefmagistrate or a designee, Which shall render rina上iudgment, by mdyority vote…・

2 c即lla/ Green 4parl′77en/S, 4LC v. N証on, De口・PっC.A. No. JP16-16-007568, Hutchison, J. (Feb 6, 2017)・
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1 2. Payment arrangcment agreemcnt for damages duc dated February 29, 2016

13. Hold over notification dated October 24, 2016

a. Pest Pro heat treatment preparation guidc

1 4. Pest Pro invoice (no charge sしIr)PIcmental service) dated November 26, 201 5

15. Pest Pro invoice (no charge cnd ofservicc inspection) dated December 18, 2015

16. Pest Pro invoice (second series) dated January 2, 2016

1 7. Pest Pro invoice (no charge supplementa=reatment) dated February l, 2016

18. Pest Pro invoice (no charge K-9 bed bug detection) dated August 5, 2016

19. Pest Pro invoice (heat treatment) dated July 23. 2016

20. HUD tenant eligibility and rent procedures form signed by tenant May 18, 2016

On direct examination, Defendant testified she received and read all notices sent by Plaintiff.

Defendant testified she undcrstood preparing her home for bcd bug treatment was her rcsponsibility

and she failed repcatedly to fu=y prepare home for the chemical treatments. Defendant stated she

understood she would be responsible for trcatment cxpenses due to her lack ofpreparedness should the

treatments fall to eradicate the beds bugs.

Witness Aaron Scott Davis, Pest Pro technician, teStified to the unprepared condition ofthe rental unit

during his mu]tiple visits to treat for bed bugs.3 witness Davis noted on invoice dated August 5, 20164

that during a fo賞low up inspection their K-9 detected no bed bug activity and `this tenant poses a risk of

re-infestation’.

Counterclaim

Dcfendant motioned the Court to reduce the amount oftheir counterc獲aim to $500.00 for repayment of

OnC bed bug treatment paid by Defendant. Defendant asserted they should not have to pay for bed bug

treatment as she reported the problem per the lease agreement.

Plaintiffasserted Defendant failed to comply with bcd bug addendum oflease agreement section 45 by

failing to properly prepare rental unit ]br bed bug treatment on multip獲e occasions.

’plaintif千s exhibits #6,14,i6,17

J plaintifrs exhibit #18

5 Dcfault. Failure to prompt-y report bed bug, fai'ure to comply with tI.eatment instructions or any other violatio-1 Ofany

Othe「 provision o「this Adde11dum is a violatiol「 alld breach Oft十le Lcasc Agl.eement. Said violation and breach constitutes

g「oし…ds for eviction’and/or termination ofoccし一PanCy…In additio11, Reside-1t may be heid liable for a= costs, damages and

expe11SeS aS additional rcllt言ncluding the costs oftreatment resし両ng from bed bug illfestation during, Or aS a reSult o書二

Resident’s occupancy i書、any ofthe foilowlng aPPly: the ResideIl川ailcd to promptly report the i11festatjoJl, and/or fai!ed to

PrOr)Crly prepare the apa「tment fo「 treatmellt, and/or falled to comply with any other te「m ofthe Addendum.
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Diseussion

For thc Plaint皿to prevail bascd on matcrial noncompliance ofrental agreement, they must

demonstrate the actions ofthe Defendant encompassed thc noncompliance.

Defendant,s rental unit was trcated initially for bed bugs on Octobcr 28, 201 5, SしIPPlemental treatment

On November 24, 2015, nnal inspection on Deccmber 22. 2015. second treatment on December 31,

2015, SuPPlemental treatment on January 28’2016’Hca=reatment on JしIly 22, 2016 and K-9 bed bug

inspection on August 4’2016. PlaintiH‘was notified on September 19, 2016 that bed bugs were agaln

found in Defendant’s rental unit.

Defendant was served multip量e notices conccmlng PreParation and fo=ow up for treating bed bugs.

AIong with the lease’s bed bug addendum, Defendant was we= aware o「the steps needed to rid the

unit ofinfestation and the possible outcome ofcontinuing to bc a hazard to selfand other tenants.

Pursuan=o the lease agreement, OnCe a rental unit becomes infected by bed bugs, the tenant is

reqz“re`] to obtain mattress covers. Defendant failcd to purchase mattress covers.

Defendant was served a notification to vacate apartment in 30 days on September 20. 2016 due to

material noncompliance6 with her lease agreement. Defendant did not vacate unit and was served a

notice ofimmcdiate termination ofNovember 30, 2016. Defendant did not vacate unit and Plaintiff

asserts Defendant is now a holdover tenant7.

Plaintiffalso claims irreparable harm as the basis for their petition as defincd in 25 Del. C. § 5513(b)8.

Although months passcd between the initial report ofbed bugs to the notice oflease temination, this

does not lessen the irreparable harm faced by the Plaint冊Ifthere were no re-infestation, the harm

WaS rePairablc but that was not the casc. Therc is no reason to belicve the bed bugs infestation woしIld

CeaSe aS Iong as the Defendant resides in the rental unit. After repeated treatments Defendants unit

COntinues to be infested with bed bugs which jcopardizes a句oining units as bed bugs are known

migraters.

‘’paragraph 23 ofthe Iease ag「cement states in part‥ (C) The landlord may te「minate the Agreement for the fo漢lowing

reasons‥ (l) the Tenant’s material noncompliance with the terms ofthis Agreement∴The te「m material noncomp=ance

With the Iease inclしIdes: (1) onc o「 more substantial vioIations ofthe lease; (2) repeated minor violations ofthe lease that (a)

disrupt thc livability ofthe p「qject; (b) adversely a書帝ct the hcalth or safety ofany person or the right ofany tenant to the

quiet enjoyment ofthe leased p「emises and related p「qject fac出ties, (c) interfere w冊the management ofthe prQject, Or (d)

have an adverse finallCial effect on the prqleCt‥.

7 25 D。/. 。 § 55 - 5 Landlord's remedies re-ating to ho-dover tenants‥ (b) WhelleVCr the term ofthe rentaI agreement

explreS, aS PrOVided herein or by the excrcise by the landlo「d ofa right to termi-1ate glVen the landlord under any section of

this Code, ifthe tenant contjnues in possession o漢、the premises aftel・ the date o白ermination without the landlord・s consent,

SuCh tenant shalI pay to the landlord a sum no=o cxceed doしIble the mo11thIy re-1tal under the previous agreement,

葦嵩墨嘉詳‡嵩嵩禁書器豊富器嵩書誌計器盤嘉。, 。 ,。nan, 。auS。S
Or血eatens to cause irrepa「able harm tO any PCrSOn Or PrOPertyうOr the tenan白s convicted ofa class A misdemeano「 or

書t】ony dしIring thC term O白he †ena-1Cy Which caしISCd o「 threatened to caし一Se jr「eparable harm tO any PerSOn Or PrOPe巾y, the

landIord may, Without -1Otice・ remedy the breach and b帖lle tenant aS PrOVided in subsection (a) o書“this sectieT

immediately terminate the 「ental agreement upon noticc to the tenant and bri-1g an aCtion for summary POSSeSSIOn; Or do

both.
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Conclusion

The Court finds material noncompliance by Defendant as bed bug eradication was difficult to

accomplish due to Defendants repeated lack ofpreparation. AIso, after the bed bugs were considered

eradicated, they retumed to the Defendant’s unit. As none ofthe Defendants neighbors had bed bugs

before, during or after treating Defendant’s unit, the Court must conclude the Defendant is the reason

for the infestation. Defendant failed to comply with the requlrement tO Obtain mattress covers to

inhibit the spread ofbed bugs per her lease. The Court finds the actions ofthe Defendant to be a

material breach ofthe lease agreement.

The Court finds no basis for the Defendant not to have been billed for supplement bed bug treatment as

She was the reason additional treatments were necessary.

Based on the Court’s fact finding inquiry, COnClusions of law and by a preponderance ofthe evidence,

the Court by unanimous vote finds in favor ofthe Plaintiff The Court dismisses the counterclaim.

Judgment from written request proffered in court:

Judgment - $4576.56 (rent through Apri1 20, 2017)

Court costs一$50.00

Per Diem beginning Apri1 21, 2017 until possession- $32.23

Post Judgment Interest at 6.5%

Possession to Plaintiff

For the Court
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NOTICE OF APPEAL R量GHTS

Any pa巾y has i5 days starting the day aft。r thejudgmeIlt is s’gned by thejudge to appeal thejudgmcIlt O書、the

Justice ofthe Peace Cou巾to the Court of Commo-1 Pleas o「the above county. Ifthe jしIdgment invoIves an action for

Summary POSSeSSion in a landlord/tcnallt CaSe言hen cithcr party has 5 business days, Starting the day afte「 the judgmellt is

Slg-1ed by thejudge, tO aPPeal thejudgmen=o a threcjudge pancl at the Justice ofthe I〕eace Court where thejudgment was

O「dered. Yoし一muSt COmPlete a11 ofthe appeaI requi「emCntS Within those perjods. To prevent dismissal, the appeal must

na111e all o白he.parties as they werc originaily named in the Justice ofthe Peace Co血action. (This applies cven ifthe

action was dism-SSCd in the Justice ofthe Peace Court against o11e Or mOre Ofthe parties.) Additiona=nformation on appeal

PrOCedu「es is found in the attached sheet entitled ’’Justice ofthe Peace Courts Civil Post-Judgment Procedures一'. (J.P. Gv.

Form No. 14A) Ifno appea=s riled, Pa巾es may r。move aIl exhibits from the Court no soonerthan 16 days and no iate「

than 30 days, from the date ofthisjudgment. 1fnot removed, the Co皿may dispose ofthe exhibits without further notice

totheparties.

Final Date ofAppcal ofa Civil Case to thc Court ofCommon Pleas is 15 days from thejudgment.

Final Date for Appeal ofa Landlord/Tenant case to a 3 Judge Panel is 5 days from thejudgment.
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IN THE JUSTICE OF THE PEACE COURT OF

THE STATE OF DELAWARE, IN AND FOR KENT COUNTY
COURTNO. 16

COURT ADDRESS:

414 FEDERAL STREET ROOM 173

DOVER DE 1990l

CIVIL ACTION NO: JP16-16-007568

CAPITOL GREEN APARTMENTS, LLC., PLAINTIFF

VS

ALTHEA NIXON, DEFENDANT

Plaintiff Parties:

ATTORNEY FOR PLAIN丁IFF

SYSTEM ID: 002492

MICHAEL P MORTON

MIC十IAI〕L P. MORTON, P.A.

GREENVILLE PROFESS萱ONAL CENTER

3704 KENNETT PIKE

GREENVILLE, DE 19807

PLAINTIFF

SYSTEM ID: @2670470
CAPITOL GREEN APARTMENTS, LLC

416 SUSSEX AVENUE

DOVER, DE 19901

COUNTERCLAIM PLAINTIFF

SYSTEM ID‥ @2920616

ALTHEA NIXON

519 RIVER ROAD

DOVER, DE 19901

0thcr Case Parties:
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Dcfendant Partics:

ATTORNEY FOR DEFENDANT

SYSTEM ID: 005887

BRIAN S ENG

COMMUNITY LEGAL AID SOCIETY, I

lOO WEST 10TH STREET

SUITE 801

WILMINGTON, DE 198010000

DEFENDAN丁

SYSTEM ID: @2920616
ALTHEA NIXON

519 R量VER ROAD

DOVER. DE ]9901

COUNTERCLAIM DEFENDANT

SYSTEM ID‥ @2670470

CAPI丁OL GREEN APARTMENTS, LLC

416 SUSSEX AVENUE

DOVER, DE 19901
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