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STEELE, Chief Justice:



We address, on first impression in Delaware, wiretiee General Assembly
explicitly waived sovereign immunity from suit by ilitary reservists for
reemployment rights. Former state trooper, Kedthodvski, asserts that the State
violated state and federal statutes, by terminatig employment when he
returned from active military duty. He urges usthe face of state constitutional
protections against inadvertent waiver, to inclutie State within the plain
meaning of the statutory term “any employer.”

Janowski appeals the trial judge’s grant of theteStamotion to dismiss
pursuant to Superior Court Civil Rule 12(b)(1), sthaction for employment
discrimination® He claims that the State denied him employmeghtsi
guaranteed by 2®d. C. § 5105 and the Uniformed Service Employment and
Reemployment Rights Act of 1994 (USERRA).The State responds that its

sovereign immunity bars Janowski’s claim. Becathgetrial judge correctly held

! Respondents include the Division of State Poltbe, Department of Safety and Homeland
Security, and the State of Delaware (collectiviig, State).

220Dél. C. § 905(a).

3 Janowski v. Div. State Police, Dept. Safety and Homeland Security, Sate of Del., 2009 WL
537051 (Del. Super. Feb. 27, 2009).

438 U.S.C. §8§ 430%t seq. Janowski's claims under USERRA include 38 U.$€.4311(a)
benefit discrimination; 4313 reemployment positioalation; 4316(c) just cause violation; and
4316(a) seniority rights violation.



that neither 2Mel. C. § 905, nor 2Del. C. § 5105 explicitly waives sovereign
Immunity, as the Delaware Constitution and USERRBduire, weAFFIRM.
FACTUAL AND PROCEDURAL BACKGROUND

The Division of State Police employed Janowski astede trooper from
January 28, 1989 until April 20, 2005. Throughbig tenure, Janowski served in
the United States Army Reserve. On April 15, 200@8nowski arrested an
individual for driving under the influence. Becausf an inadequate search, he
failed to discover two knives and a small calibandgun until he placed the
suspect in a holding cell.

The DSP charged Janowski with violating a DSP Rane Regulation.
Janowski elected to have a Superintendent’s Heaaiitgy which the DSP imposed
a penalty in the form of a 64-hour suspension, ywa- probation, and officer
safety training coursework, effective July 16, 200hree months later, the Army
called Janowski to active duty. The Superintendetified Janowski that his one
year probationary period would toll during militadyty?>

Janowski returned to the DSP on November 5, 2008euprobation that
would have lasted until July 2004. On February 28)4, however, he arrested

another individual for driving under the influenaed arranged for another trooper

> Janowski argues that DSP illegally tolled his atitn and, therefore, should have reemployed
him under normal disciplinary status. Because flierathe trial judge’s dismissal for lack of
subject matter jurisdiction, we do not address ¢tasm.



to transport the vehicle’s passenger to Troop hnowski then searched the
vehicle, where he found two knives and a handgun, ddd not relay this
information to anyone until after he returned twdp 1. While searching the
passenger at Troop 1, Janowski failed to locateack wf cigarettes, a butane
lighter, toothpicks, a dime bag of cocaine, chagsta roll of lifesavers, and a
keychain with numerous keys.

The DSP charged Janowski with violating DSP Rulé Begulation #1 for
failure to search the passenger properly, and &fofhance Standard #12 for
failure to notify Troop 1 and the transporting offi that the passenger could be
armed and dangerous. Janowski elected to havaringdefore the Divisional
Trial Board, which unanimously decided to terminiaiteemployment. On appeal,
the Secretary of the Department of Safety and HantklSecurity affirmed the
Board’s decision to terminate employment.

The United States Attorney General declined Jantsvekguest to bring an
action under USERRA. Approximately two years lag@anowski filed a complaint
in Superior Court.

STANDARD OF REVIEW
We review this legal question of statutory intetptien de novo.® We

determine subject matter jurisdiction from the fatehe complaint at the time of

® Del. Bay Surgical Servs., PA V. Swier, 900 A.2d 646, 652 (Del. 2006).



filing and assume that all material factual allégas are trué. As the plaintiff,
Janowski must establish that Delaware courts hadjction over his clairfi.
ANALYSIS

The Delaware Constitution protects the State agamaglvertent waiver of
its sovereign immunity. The State retains this immunity, granted underféderal
Constitution'® unless the General Assembly expressly manifestedhsent to
liability.** We will construe any reasonable doubt about thae@al Assembly’s
intent to waive sovereign immunity in favor of tBeate*?
1. USERRA does not Abrogate Eleventh Amendment Sovereign | mmunity.

Even where a state has chosen not to, Congressatmagate Eleventh

Amendment sovereign immunity through legislatidn.Alden v. Maine, however,

’ Diebold Computer Leasing, Inc. v. Commercial Credit Corp., 267 A.2d 586, 590 (Del. 1970);
Sidhamv. Brooks, 5 A.2d 522, 524 (Del. 1939) (stating that “jurcttbn of the subject matter of
any controversy in any court must be determinethanfirst instance by the allegations of the
complaint”).

8SL.v. AL., 735 A.2d 433 (Del. Fam. Ct. 1999)fImington Fraternal Order of Police Lodge
#1 v. Bostrom, 1999 WL 39546 (Del. Ch. Jan. 22, 1999).

® “Suits may be brought against the State, accortbnguch regulations as shall be made by
law.” Del. Const. art. I, § 9.

10'y.s. Const. amend. XI.

! qate v. Sheppard, 964 A.2d 929, 2004 WL 2850086, at *1 (Del. De®, 2004) (TABLE);
Doe v. Cates, 499 A.2d 1175, 1176 (Del. 1985), citighellhorn & Hill v. Sate, 187 A.2d 71,
74-75 (Del. 1962).

12 Doe, 499 A.2d at 1180, citinept. of Cmty. Affairs v. M. Davis & Sons, Inc., 412 A.2d 939,
942 (Del. 1980).



the Supreme Court of the United States held thatg€sss could not abrogate a
state’s sovereign immunity under its Article | poa€ The Court affirmed the
Maine state court’s dismissal of an action brougatsuant to the Fair Labor
Standards Act of 1938, because the state had neented to the suit. Two years
later, the Alabama Supreme Court appldden to USERRA, holding that that
legislation could not abrogate state sovereign imitgubecause Congress passed
that law pursuant to its Article 1, Section 8 waswers:® We agree with the
Alabama Supreme Court’s analysis.

Although USERRA does not abrogate the State’s sogermmunity, that
legislation does allow the United States Attornegn&al the discretion to
prosecute purported violations. Where, as heee Atttorney General declines to
prosecute a case the individual plaintiff may pest&n accordance with the laws
of the State The laws of our State include our General Assgisbl
determinations about whether, when, and under wiraumstances to waive
sovereign immunity explicitly. Janowski must, tbfere, demonstrate that the
General Assembly intended to waive sovereign imtyuekplicitly under the

circumstances here presented.

13527 U.S. 706 (1999).
4 Larkins v. Dept. of Mental Health and Mental Retardation, 806 S.2d 358, 362-63 (Ala. 2001).

1238 U.S.C. § 4323(b)(2).



2. The General Assembly did not Intend to Waive Sovereign Immunity
Explicitly.

Janowski asserts that we have jurisdiction andéhitsmay proceed, because
the State waived sovereign immunity. He requeséd we rely on the ‘plain
meaning’ of 8§ 905 and read our statutes, as well8ERRA,in pari materia.
Under this interpretation, USERRA and P@l. C. § 5105(a) create legal rights,
and 20Ddl. C. § 905 creates a remedy. The right to which herseéllows
reservists to retain enumerated benefits upon riegment. The latter statute
creates a right of action against “any employ&gaflegedly including the State.

Janowski’'s proposed interpretation results in a lmoation of rights and
remedies, and an interchange of definitions. Algio8 905 contains no definition
of ‘employer,” Janowski asserts that § 5105 wathesState’s sovereign immunity,
by expressly including the State as an “employe¥dnowski concludes that the
trial judge erred by conducting the sovereign imityuranalysis of § 905
independently and without reference to these cttautes.

We will consider the trial judge’s reading of bdtre plain and contextual

meanings of 8 905. A brief examination of otha@ttes demonstrates the General

15 «I1f any employer fails to comply with any provisie of federal or state law relating to
employment rights of reservists or National Guaeinbers, the employee may elect to bring an
action at law for damages for such noncomplianceush other relief as is appropriate in the
Superior Court of Delaware.” 2Del. C. § 905(a).



Assembly’s ability to waive sovereign immunity exjgly, and why they did not
do so here.

Delaware’s Whistleblower Protection Act waives sevgn immunity by
defining employer as “any department, agency of. the state In Pauley v.
Reinoehl, we held that the Emergency Vehicle Statute’s igiom that “[t]he
owner of such emergency vehicle may not assertdéfense of governmental
immunity in any action . . *® waives sovereign immunity to the extent of the
State’s insuranck.

Here, Janowski has not demonstrated that the GeAssembly clearly
intended to waive sovereign immunity. Although 805 describes reservists’
reemployment rights, it does not include a righsue the Stat®.

The trial judge held that 88 905 and 5105 lack “dlarity and precision”
required to waive sovereign immunfty. To the extent that any reasonable doubt
exists, we construe the General Assembly’s interdiavor of the State. When we

do here, we arrive at the same conclusion as didrial judge. By doing so, we

also encourage the General Assembly’s practicexplicitly waiving, when it

Y Tomei v. Sate, 902 A.2d 757, 763 (Del. Super. 2006), quotindd&d C. § 1702.
1821 Del. C. § 4106(d).

19848 A.2d 569, 572 (Del. 2004).

20 Janowski, 2009 WL 537051, at *8.

211d. at *2.



intends to do so, the State’s sovereign immuniDelaware’s Constitution, state
sovereignty, and prudential policy all counsel aghipermitting inadvertent
waivers of Eleventh Amendment sovereign immunity.

Reading the Delaware statutes and USERRApari materia fails to
overcome the lack of subject matter jurisdictiddnce the United States Attorney
General has declined to prosecute a case under R&8ERe statute allows the
individual claimant to proceed, subject to comptanvith the “laws of the state.”
The laws of this State simply do not permit Janowskroceed.

I1l1. CONCLUSION
For the foregoing reasons, wd-FIRM the trial judge’s dismissal for lack

of subject matter jurisdiction.



