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l.

In this opinion, the Court considers whether a medical negligence action
brought by Plaintiff, Catherine Meyer (“Meyer”), against Defendants, Timothy
Dambro, M.D. (“Dambro”), Edell Radiology Associates, P.A. (“ERA”), and
Diagnostic Imaging Associates, P.A. (“DIA”)(collectively “ Defendants’), is barred
by the healthcare mal practice statute of limitations." Defendantscontend that settled
authority interpreting Section 6856 requires the Court to conclude that the statute of
limitations began to run on the date Meyer contends the first act of medical
negligence occurred, regardless of whether vel non that act caused her injury. Meyer
contendsthat, in this case, the statute of limitations did not beginto run until the date
on which her expert opines the Defendants’ medical negligence actually caused
injury. If the Court acceptsDefendants’ interpretation of Section 6856, thenMeyer’'s
clamistime-barred. If, onthe other hand, the Court accepts Meye’ sinterpretaion,
then the question of when the statute of limitations began to run in this case cannot
be decided definitively on this record and must await resolution of disputed factual

issues by the jury.

“No action for the recovery of damages upon a daim against a health care provider for
personal injury, including personal injury which resultsin death, arising out of medical negligence
shall be brought after the expiration of 2 years from the date uponwhich such injury occurred.” 18
Del. C. 8 6856 (* Section 6856").



Upon consideration of the parties’ written submissions and ord argument, the
Court is satisfied that the record with respect to the timeliness of Meyer’s claim
reveal sgenuine issues of material fact regarding the date onwhich Meyer’s claim of
medical negligence actually accrued, and the date on which the statute of limitations
began to run. Accordingly, Defendants motion for summary judgment must be
DENIED.

I.

Meyer began treatment with DIA for breast cancer screenings in March of
1997.2 She returned for a scheduled follow-up mammogram three years later and
continued to do so annually from 2000 through 2003.3 After each procedure, Meyer
was informed by DIA that the studies revealed no abnormalities.” Meyer’'s 2005
mammogram, taken on March 8, 2005, was read by Dambro.” The report, prepared
by Dambro, stated that the film was normal; there were no suspicions of breast
cancer. Shewastold to return ayear later for follow up screening.

On May 4, 2006, Meyer returned to DIA for her annual mammogram. The

“Transaction Identification Number (“Trans. 1.D.”) 20337878 at 2.
*Meyer did not return for amammogram in 2004. Trans. I.D. 18936245 at 2.
“Trans. 1.D. 18936245 at 2.

*Trans. |.D. 18936245 at 2.



study was read by Dr. Stephen Edell who advised Meyer that the results were
“[hlighly suggestive of malignancy.”® Following a consultaion with her
gynecologist, Meyer was evaluated by a surgeon, Dr. Virginia Clemmer, who
suggested that she undergo abiopsy to determine whether the lesion identified inthe
mammogram was malignant. The biopsy was performed on May 18, 2006, and
confirmed the presence of cancer.” Upon learning that she had breast cancer, Meyer
chose to receive specialized treatment at Fox Chase Cancer Center? Meyer treated
at Fox Chase with Dr. Elin Sigurdson, who informed her that further surgery would
be necessary asthebiopsy “did not get all of thecancer.” ® Meyer began pre-operative
chemotherapy treatments on July 7, 2006, and continued to receivethese treatments
throughout the fall. She experienced numerous negative side effects from the
treatments including nausea, vomiting, throat spasms and hair loss. *°

Meyer completed her chemotherapy treatment in May of 2007. Inthe eleven
months that followed her original diagnosis of breast cancer she underwent two

surgeriestoremovethe cancer, sixteen chemotherapy treatments, three col onoscopies,

®Trans. 1.D. 18936245 at 2.
Trans. 1.D. 18936245 at 2.
*Trans. 1.D. 20337878, at 3.
*Trans. 1.D. 20337878, Exhibit A at 1.

YTrans. I.D. 20337878, Exhibit A at 2.



two months of physical therapy to treat Lymphedema (a build up of fluid near the
lymph nodes) and a one week hospitalization for lung and heart complications
relati ng to the chemotherapy.™*

Accordingto her affidavit, Meyer began to reflect on her cancer diagnosisand
course of treatment as she was convalescing over the summer of 2007. She thought
it “strange” that her cancer was so advanced when first diagnosed even though she
had been “diligent” about getting her mammograms and had been assured repeatedly
that the studies were normal.** In September of 2007, Meyer contacted an attorney
toinvestigatewhether the breast cancer had been present on earlier mammogramsthat
had been read as normal and whether any of her health care providers had committed
medical negligence.

On October 24, 2007, Meyer filed acomplai nt, accompanied by the statutorily-
required affidavit of merit from a competent medical professional, alleging medical
negligence against Dambro, Women's Imaging Center of Delaware, and DIA.*

Specificaly, Meyer aleged that Defendants' treatment of her fell below the standard

"“Trans. I.D. 20337878, Exhibit A at 1-3.
2|d. at 4.

3Trans.1.D. 16794912. Anamended complaint wasfiled on December 10, 2007 that added
defendant, ERA. Trans. |.D. 17595793. All partiesagree that the amended complaint relates back
to thefiling date of the original complaint. Also, Women’sImaging Center of Delaware, P.A. was
subsequently dismissed from the case. Trans. |.D. 20447085.
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of careby: (1) failing to diagnose the presence of breast cancer in her March 8, 2005
mammogram; (2) failingthereafter to recommend abiopsy to evaluatethe potentially
cancerouslesion; (3) failing to recommend followup evaluations; and (4) rendering
treatment without her informed consent.** On January 8, 2008, Defendants filed an
answer in which they denied any wrongdoing and asserted as an affirmativedefense
that Meyer's claim was barred by the applicable statute of limitations.™

[11.

Defendants have moved for summary judgment on the ground that Meyer’s
claims are barred by Section 6856 which sas forth atwo year statute of limitations
for medical malpractice actions that begins to run from “the date upon which the
injury occurred.” In support of their motion, Defendantsrely principally upon two
decisions of the Supreme Court of Delaware, Dunn v. &. Frands' and Meekins v.
Barnes,'” in which the Court held, for purposes of Section 6856, that “injury occurs”
when the negligent act occurred, not when there is a physical manifedation of the

alleged malpractice. Under thisinterpretation of the statute, Meyer’ sinjury occurred

“Trans. .D. 17595793 at 2-3.
5Trans. 1.D. No. 17935294,
16401 A.2d 77 (Del. 1979).

17745 A.2d 893 (Del. 2000).



on March 8, 2005, when Dambro allegedly misread her mammogram. Acoording to
Defendants, Meyer’ s October 24, 2007 complaint wasfiled morethan two yearsafter
the “injury occurred” and, consequently, it istime barred.

In response, Meyer argues initially that Dunn and Meekins were wrongly
decided.”® At oral argument, counsel for Meyer conceded that this Court could not
decide this case by determining that clear Supreme Court authorities were wrong.
That argument, although preserved here, must be presented in thefirst instanceto the
Supreme Court. Neverthdess, Meyer argues that the statutory framework within
which Dunn and Meekins were decided has changed in a significant way with the
recent enactment of anendments to 18 Del. C. 86853 (*Section 6853"). These
amendments now require plaintiffs in healthcare malpractice cases to secure an
affidavit from a competent expert who will swear that the defendant(s) breached the
standard of care and that such breach(es) proximately caused injury to the plaintiff.
Without this so-called “affidavit of merit,” plaintiff’s complaint cannot befiled with
this Court.

According to Meyer's expert witness, Meyer's breast cancer did not

metastasizeuntil, at the earliest, November 1, 2005.° Consequently, the expert avers

BTrans. I.D. No. 20337878 at 7.

“ld.



that he could not have sworn out an affidavit of merit earlier than November 1, 2005
because “[he] would not have been able to state that there were reasonable grounds
to believethat thedelay [in diagnosing cancer] caused amedically provableinjuryto
theplaintiff.”* According to Meyer, ajudicial determination that her cause of action
accrued at thetime of the alleged misdiagnosiswould run afoul of Section 6853 since
she could not actually seek redressfor that wrong until such time as she could secure
an affidavit of merit that met dl of the statutory requisites.

Additionally, Meyer arguesthat theinjury in this case was “ unknown” within
thetwo years|limitations period as contempl ated by Section 6856 and, therefore, she
had three years from the date “upon which her injury occurred” to file her claim.#
Meyer also argues that Defendants engaged in a continuously negligent course of
treatment of her between March 8, 2005 and May 8, 2006 and, accordingly, the
statute of limitations began to run on the last date of treatment in the continuum

(May 8, 2006).%* Finally, Meyer arguesthat 18 Del. C. § 6856 is unconstitutional as

2|4, at 8.
2114, at 11-13(citing 18 Del. C. § 6856(1)).

Z|d. at 14.



applied to her and all other sufferers of breast cancer.”
V.

The Court’s principd function when considering a motion for summary
judgment is to examine the record to determine whether genuine issues of material
fact exist.** Summary judgment will be granted if, after viewing the record in alight
most favorableto a non-moving party, no genuine issues of material fact exist and
the moving party is entitl ed to judgment asamatter of law.* If, however, the record
reveals that materid facts are in dispute, or if the factual record has not been
devel oped thoroughly enoughto allow the Court to apply thelaw to thefactual record
sub judice, then summary judgment will not be granted.”®

Themoving party bearstheinitial burden of demonstrating that the undisputed

#|d. at 16. The Court will nat address this argument because there are sufficient state law
grounds upon which to decide this motion. Carper v. Siftel, 384 A.2d 2, 7-8 (Del.
1977)(*Accordingly, pursuant to the settled policy of the Court not to decide a Constitutional
question unless its determination is essential to the disposition of the case, we do not reach the
Federal Constitutional issue.”).

2 Oliver B. Cannon & Sons, Inc. v. Dorr-Oliver, Inc., 312 A.2d 322, 325 (Del. Super. Ct.
1973).

2d.

% Ebersole v. Lowengrub, 180 A.2d 467, 470 (Ddl. 1962). See also Cook v. City of
Harrington, 1990 WL 35244, at * 3 (citing Ebersole, 180 A.2d at 467) (“ Summary judgment will not
be granted under any circumstances when therecord indicates. . . that it isdesirableto inquire more
throughly into the factsin order to clarify the application of law to the circumstances.”).
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facts support the proffered basis for dispositive relief.?” If the motion is properly
supported, then the burden shifts to the non-moving party to demonstrate that there
are material issues of fact for resolution by the ultimate fact-finder or that the legal
theoriesraised in support of themotion aredeficient.® Asstated, when reviewingthe
record, the Court must view the evidence in the light most favorable to the non-
moving party.®

V.

Defendantshave brought amotionwhich, inthisCourt’ sview, could havebeen
granted in short order if it had been filed priorto July 11, 2003, the date on which the
Governor signed amendmentsto Section 6853 into law. As explained below, based
on now settled precedent, the statute of limitations in amedical negligence action
begins to run on the date of thealleged negligent act. Meyer did nat file her claim
within two years of that date. Moreover, there are no grounds to extend that date
beyond two years. The undisputed facts reveal that the injury of which Meyer
complains (the spread of her breast cancer) became known to her prior to the

expiration of two years from the date of the alleged misdiagnosis. Under these

“ Moorev. Szemorg 405 A.2d 679, 680 (Ddl . 1979) (citing Ebersole, 180 A.2d at 470).
%8 See Brzoska v. Olson, 668 A.2d 1355, 1364 (Del. 1995).

2% See United Vanguard Fund, Inc. v. Takecare, Inc., 693 A.2d 1076, 1079 (Del. 1997);
Brzoska, 668 A.2d at 1364.



circumstances, the three year statute of limitations set forth in Section 6853(1) is not
availabletoher. Likewise, because Meyer became awareof thealleged injury within
twoyearsof thelast alleged negligent act, the continuousnegligent treatment doctrine
cannot extend the statute of limitations. These determinations can be made as a
matter of clear statutory mandate, or dear precedent of our Supreme Court. The
matter iscomplicated, however, by the affidavit of merit provisions of Section 6853,
and the potential impact these provisions may have on a plaintiff’s ability to seek
redressin this Court for medical negligence under the existing statute of limitations
jurisprudence.

The Court will first address theissuesthat, in itsview, present a clear pah to
resolution - - the applicability of the unknown injury provision of Section 6856(1)
and the continuous negligent treatment doctrine. The Court will then address the
issue of whether the practical impact of Section 6853 must, in certain circumstances,
affect the statute of limitations determination under Section 6856.

A. TheUnkown Injury Provision of Section 6856

Section 6856 provides, in relevant part, that the two year statute of limitations
for medical negligence claims will be extended to three years “[s]olely in the event
of personal injury the occurrence of which, during such period of 2 years was

unknown to and could not in the exercise of reasonable diligence have been
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discovered by theinjured person....” * Theundisputed facts reveal that Meyer became
aware that she had metastasizing breast cancer in May, 2006, well within the two
years following the date of the alleged misdiagnosis in March, 2005. Under these
facts, the three year statute of limitationsin Section 6856(1) does not apply.*

B. The Continuous Negligent Treatment Doctrine

In Ewing v. Beck,** the Supreme Court of Delaware first recognized that

continuousnegligent medical treatment can extendthe statuteof limitationsincertain
limited circumstances:

When there is a continuum of negligent medical carerelatedto a single

condition occasioned by negligence, the plantiff has but one cause of

action - for continuing negligent medical treatment. If any act of

medical negligence withinthat continuum fdlswithin the periodduring

which suit may be brought, the plaintiff is not obliged to split the cause

of action but may bring suit for the consequences of the entire course of

conduct.... [F]or the purposeof construing 8 6856 ... when the cause of

action is for continuous negligent medical treetment, the ‘date upon

which such injury occurred’ is the last act in the negligent medical

continuum.®

A plaintiff seeking toextend the statute of limitations by stating a cause of action for

continuous negligent treatment must plead the supporting facts with particularity in

%9Section 6856(1)(emphasis supplied).

¥1See Reyes v. Kent General Hosp., Inc., 487 A.2d 1142, 1145 (Del. 1984).
%520 A.2d 651, 661 (Del. 1987).

#|d. at 662, 663 (emphasisin original).

11



her complaint in a manner tha will demonstrate “that the treatment was inexorably
rel ated so asto constitute one continuing wrong.” * Inthis case, Defendants have not
challenged the sufficiency of Meyer’'s pleading; they have, instead, challenged
whether the undisputed facts devel oped in discovery bear out what Meyer hasalleged
in the pleading.

Significantly, Ewing made clear that, in acontinuous negligent treatment case,
“thestatute of limitations beginsto runfor two yearsfromthelast act in the negligent
continuum prior to the point in time when the plaintiff has actual knowledge of the
negligent course of treatment or in the exercise of reasonable diligence could have
discovered the negligent course of treatment.”* To apply the statute of limitations
properly in this context, the Court must ascertain two critical dates. (1) the dateon
which the plaintiff had actual or constructive notice of the negligent treatment; and
(2) the date on which thelast act in the negligent continuum occurred immediately
prior to the plaintiff receiving notice.®*® If a plaintiff has a claim for continuous
negligent treatment, and the basis for this claim becomes known to her within two

years of an act in the alleged negligent continuum, then she must bring that claim

#d. at 664.
*|d. at 665 (emphasis supplied).
%See Benge v. Davis, 553 A.2d 1180, 1184 (Del. 1989).
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within “two years from the last act in the negligent continuum prior to the point in
time when the plaintiff [had notice of the negligent treatment].”*’

In this case, the undisputed facts reveal that the last alleged “negligent act”
occurred on March 8, 2005,when Dambro allegedly misread Meyer’ s mammogram.
Inthe monthsthat followed March 8, 2005 up to Meyer’ s next study on May 6, 2006,
during which Meyer relied upon Dambro’ s allegedly negligent misdiagnosisand did
not seek further treatment, Defendants engaged in no further negligent “acts,” asthat
term has been defined by our Supreme Court.*® Meyer became aware of the last act
in the alleged negligent continuum well within two years from the date of that act.
Whether one concludes that the continuous negligent treatment doctrine does not
apply here (as Defendants vigorously contend) or, applying the doctrine (as Meyer
urges), that the statute of limitations expired on March 8, 2007, thedistinction, like
“blue on black, tears on ariver, amatch on afire ...,” makes no difference here®
The complaint was not filed within two years from the date of the last alleged

negligent act in the continuum and would, therefore, be time barred, even under the

$"Ewing, 520 A.2d at 665.

*¥SeeBenge, 553 A.2d at 1185 (defining “ negligent act,” distingui shing continuousnegligent
treatment doctrine from continuing treatment doctrine, and holding that Delaware recognizes the
former but not the latter). Meyer does not contend that the May 4, 2006 mammogram was
negligently performed or read.

¥K enny Wayne Shepherd, Blue on Black, (Trouble I's, Warner Bros. 1997).
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most liberal application of the continuous negligent treatment doctrine.

C. Thelmpact of Section 6853 Upon Section 6856

Asstated, under Dunn and Meekins, thetwo year statute of limitations set forth
in Section 6856 began to run on March 8, 2005, when Dambro allegedly misread
Meyer’smammogram.” If the Court wereto foll ow thi s precedent, then the outcome
here would be clear - - Defendant’s motion would have to be granted because
Meyer's complaint was not timely filed. Meyer, however, has asked the Court to
consider whether the passage of amendmentsto Section 6853 should alter applicaion
of Dunn and Meekins in cancer and other similar cases where the negligent act
typically does not itself causeinjury at, or even near, the time of theact. Thisisan
issue of first impression and, in the Court’s view, one of significant importance to
litigants in healthcare malpractice claims. To resolve it, the Court has two options.
The Court could certify the question to the Supreme Court of Delaware under
Supreme Court Rule 41.* Or, the Court could decide the question with the
expectation that the matter would be reviewed by the Supreme Court de novo as a

guestion of law. Because the Court is satidfied that its views on the issue may be

“°See Dunn, 401 A.2d at 80 (“ Thus, through examination of the legisldive history, thereis
no doubt that the phrase “injury occurred” [in Section 6856] refersto the date when thewrongful act
or omission occurred.”); Meekins, 745 A.2d at 897 (same).

“See Dd. Supr. Ct. R. 41(3) (i) (D€l awar e courts may sua sponte certify questions of law to
the Supreme Court if certain criteria are satisfied).
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useful to the SupremeCourt, the Court will decidetheissue now and certify theissue
for interlocutory appeal should either party file the appropriate application.*
1. Section 6856 Before The Amendments To Section 6853

In Dunn, the Court recited & some length thelegidati ve history of Delaware’' s
Health Care Malpractice Act (later changed to “Medical Negligence Act”) and
concluded that the General Assembly intended to “eliminate the uncertainty created
by [an] open-ended period of limitaions” by setting atwo year statute of limitations
that could be extended to athree year cap in the case of inherently unknowable
injuries.” In recognition of this legislative intent, the Court determined that the
General Assembly intended that the date on which “injury occurs’ under Section
6856 must bethe fixed dateon which “thewrongful act or omission occurred.”* This
holding was reiterated in Meekins, a case involving alleged misdiagnosis of breast

cancer.®

“See Del. Supr. Ct. R. 42(c). See also Michael v. Sate 529 A.2d 752, 758 (Del.
1987)(noting that trial court’s analysis of issue of law, even though reviewed de novo, can be of
assistanceto the appellate court); New Castle County Dep’'t. of Land Usev. Univ. of Del., 842 A.2d
1201, 1206 (Del. 2004)(same observation made in the context of lower court’s interpretation of
statute in case of first impression).

4Dunn, 401 A.2d at 79-80.
“1d. at 80.
“SMeekins, 745 A.2d at 897.
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Notwithstanding Dunn and Meekins, and the certainty both decisionscorrectly
sought to bring to health care providers in Delaware, our Supreme Court has
recognized that in certain medical negligence actions, the determination of when the
statute of limitations will begin to run necessarily depends upon the resolution of
disputed issues of fact by the jury. In Papastavros Assoc. Med. Imaging v. Bissell,
for instance, when gpplying the continuous negligent treatment doctrine, the Court
affirmed the trial court’s determination that “the existence of a continuum of
negligent carewasafact issuefor thejury.”* The Court has alsorecognized that the
determination of when aplaintiff knew or should have known of aninjury caused by
negligence, for statute of limitations purposes, implicates an issue of fact.”” The
notion that ajury may need to resolve disputed factual issues before the Court can
properly apply the statute of limitations is not novel. Indeed, it is not at all

uncommon for this court to submit such i ssuesto thejury.*®

%1995 Del. LEXIS 223, at **3-4.
“"Reyes, 487 A.2d at 1144-45.

“See e.g. Greco v. University of Delaware 619 A.2d 900, 905 (Del. 1993)(recognizing the
“time of discovery rule” implicates factual issues); Chrysler Corp. (Delaware) v. Chaplake
Holdings, Ltd., 822 A.2d 1024, 1035(Del. 2003)(* Chrysler alsoappeal s the Superior Court’ s post-
trial ruling that agreed with the jury’ sfinding that the statute of limitations did not bar recovery...”).
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2. TheEnactment ofaStatutory Affidavit of Merit Requirement

OnJuly 11, 2003, the Governor signed into law arequirement that an affidavit
of merit accompany every complaint alleging malpractice against a healthcare
provider.®  This affidavit, submitted by an expert with statutorily-prescribed
“qualifications,” must establish aprima facia case for medical negligence by setting
forth the applicable standard of care, the alleged deviation from the standard of care,
and the causal link between the breach and the plaintiff’ salleged i njury.* Failureto
submit the affidavit of meritisfatal to the pleading.

The purpose of the affidavit of meritisto act asafilter to screen out meritless
medical negligence claims before they are filed:

By requiring an Affidavit of Merit, the General Assembly intended to

requirereview of apatient’s claim by a qualified medical professional,

and for that professional to determinethat there are reasonable grounds

to believe that the health provider has breached the applicable standard
of care that caused the injuries claimed in the complaint.>

18 Del. C. § 6853(a)-(d).
% See Yong v. Nemours Found., 2004 WL 3119784, at *4 (D. Del. Dec. 1, 2004).

*118 Del. C. § 6853(a) (“No healthcare negigence lawsuit shall be filed in this Stateunless
the complaint is accompanied by an affidavit of merit...”); Jackson v. First Corr. Med. Servs,, 380
F.Supp 2d 387 (D.Del. 2008)(dismissing complaint for failing to attach affidavit of merit).

52Beckett v. Beche Medical Ctr., 897 A.2d 753, 757 (Del. 2006).
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Prior to the enactment of the affidavit of merit requirement, a plaintiff in a
medical negligence action could file her complaint alleging medical negligence
before the extent to which the negligence proximately caused injury to her (if at all)
wasknownto her. Indeed, inMeekins, the Supreme Court observed that “[i]ntheory,
Meekins could have brought an action at [the time of] the allegedly negligent
diagnosis, although her damageswould be difficult to quantify.”>* That observation,
absolutely accurate at the time it was made, is no longer accurate in the wake of the
amended Section 6853. A plaintiff’ scause of actionfor medical negligence does not
accrue until such time as sheis able to secure an affidavit of merit from a competent
expert who is prepared to opine that the health care defendant(s) breached the
applicable standard(s) of care and that such breach(es) proximately caused the
plaintiff’sinjuries. No longer can aplaintiff fileacomplaint for medical negligence
when the causation of injury isnot yet established to a reasonabl e degree of medical
probability.>*

In mostinstances, the affidavit of merit requirement will have no impact onthe

statuteof limitations. The alleged act of medical negligencewill be accompanied by

*|d. at 897.

*'Cf, Beckett, 897 A.2d at 758 (allowing aplaintiff to file anaffidavit of merit after thefiling
of the complaint, but only to correct a*“procedural defect” uponconcluding that plaintiff’s counsel
in good faith had determined that the affidavit was not necessary).

18



acausally relaed injury. For instance, a surgery performed below the standard of
carewill typically causeinjury. A delivery of achild performed below the standard
of care will typically cause injury to mather and/or child. But afailure to diagnose
cancer, or afailureto diagnose infection,> may or may not proximately causeinjury
at the time of the negligent act. Inthiscase, for instance, Meyer does not (and could
not) allege that the breast cancer in itslocalized form was proximately caused by the
negligenceof any Defendant. Her expert, using staging techniquestha are becoming
ever more sophisticated, hasopined that the breast cancer moved from alocal disease
processto aregional disease process, at the earliest, after November 1, 2005.%° Prior
to the cancer’s spread from alocal to aregional disease, Harris represents that he
“would not have been ableto state that there were reasonabl e grounds to believethat
the delay caused amedically provable injury to the patient.”>” Absent causation,
Meyer would have been unable, through her designated expert, to establish a prima

facie claim of medical negligence against Defendants, as required by Section 6853,

*Here, the Court draws adistinction between afailure to diagnose an infection that was not
caused by negligence and those infections caused by negligence. Intheformer scenario, thefailure
to diagnoseinfection may or may not be acoompanied by a proximately caused injury. Inthelatter
scenari o, the negli gence proximately causestheinfection whichitself istheinjury.

*Trans. ID 20337878, Ex. F, 88 7-8 (Dr. David Harris (“Harris”) opinesthat Meyer’ s cancer
spread from her breast to her lymphatic system after November 1, 2005).

*Id. Dr. Harris goes on to state: “Had | been asked to sign an Affidavit of Merit [prior to
November, 2005], as| understand from Mr. Dalton Delaware now requires, | would have declined.”
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until after November 1, 2005.

In this case, the spread of Meyer’s cancer and, therefore, the presence of an
injury proximately caused by the alleged misdiagnosis, occurred within two years of
the date of the alleged medical negligence. Thus, one could conclude that the
affidavit of merit requirement has not worked an unreasonable hardship on the
plaintiff here. Meyer had approximately eighteen months after the alleged
proximately-caused injury to obtain her affidavit of merit and fileher claim. Butthis
will not awaysbethe case. Theremay well beinstanceswhere, according to medical
experts, a plaintiff who has received substandard medical care that is below
applicable standards has yet to sustain an injury proximately caused by the
substandard care within two years of the dleged act or omission.”® Even though this
hypothetical plaintiff’s cause of action for medical negligence has yet to accrue
because she cannot meet the statutory requisitesto assert her claim, under Dunn and
Meekins, the statute of limitations would run out before her claim could be brought.

Meyer characterizes the dilemma as a “Catch 22 problem,” and with good

reason.® In Delaware, medical negligence claims are creatures of statute. To

0f course, these opinions implicate matters of medicine, not matters of law. They are
subject to testing on cross examination and/or rebuttal by contrary expert testimony. They arenot,
however, susceptible to judicial determination. They offer good grist for ajury.

*Trans. ID 20337878, at 8.
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conclude that a statute of limitations beginsto run at atime beforeall elements of a
statutory claim have been satisfied may well |eave certain plaintiffswithout aremedy.
Theamendmentsto Section 6853 havefurther refined the prerequisitesof themedical
negligence claim and further tied them to the plaintiff’s ability to secure competent
expert testimony to support her claim. The requirement to do so has been shifted by
Section 6853 from some time after the filing of acomplaint but prior to trial (usudly
by the summary judgment deadline) to the outset of thelitigation.*® The running of
the statute of limitations must be tied in ameaningful way to the plaintiff’ s ability to
meet her newly-imposed statutory burden to makeaclaim.®® Inthe case of failureto
diagnose a condition where the failure does not immediatdy causeinjury, the statute
of limitations must begin to run as of thefirst date upon which the plaintiff could
have submitted an affidavit of merit that satisfies all datutory requisites - - an issue

of fact, if disputed, to beresolved by thejury with the benefit of carefully crafted jury

9See McBride v. Shipley Manor Health Care, 2005 Del. Super. LEXIS 87, at *2 (“It is
consistent with the General Assembly’s intent when it enacted the Affidavit of Merit requirement
to require Plaintiffs to produce an expert sooner, rather than later.”).

#*See NORMAN J. SINGER, 2B SUTHERLAND STATUTES AND STATUTORY CONSTRUCTION
§53:01, at 322 (6" ed. 2000)(Courts are generally encouraged to acknowl edge that statutes are not
“read in isolation or passed in avacuum.”).
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instructions and jury interrogatories® This construction allows the Court to
harmoni ze Section 6853 and Section 6856, and “ to construe[ Section 6856] so asto
establish just and reasonable guidelines for different classes of cases (here, delayed
causation) in light of the general policy of repose.” ®

The Court isawarethat thisholding will increase litigation regarding the start
of the limitations period in medical negligence cases and that thisis contrary to the
stated legislative purpose of Section 6856.°° But, just as in cases involving the
continuous negligent treatment doctrine, the application of which isoften dependant
upon jury determinations of disputed fects, the rare medical negligence case where
aplaintiff alleges delayed causation that has delayed her ability to obtain an affidavit
of meritwill alsorequirethejury to makefactual determinationsbeforethe Court can

apply the statute of limitations.

®2Unlike the “time of discovery” scenario addressed in Dunn and Meekins, where the Court
determined that the statute of limitations should begin to run on the earliest date that the plaintiff
could have filed her daim (the date of the negligent act), this case presents a scenario where the
plaintiff could not have filed on that date. The earliest date that a claim accrues under the amended
Section 6853 is the earliest date the plaintiff’s expert should have been able to opine that a breach
of the standard of care proximately caused injury to the plaintiff.

%3d. at 323.
®LeVan v. Independence Mall, Inc., 940 A.2d 929, 932 (Del. 2007)(citations omitted).

®The Court must presume that the General Assembly was aware of this purpose (“to
eliminate uncertainty created by [an] open-ended peiod of limitaions’ - Dunn, 401 A.2d at 79)
when it enacted the affidavit of merit requirement. Sutherland, supra, at § 53:01.
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In this case, plaintiff’s expert alleges that the deviation from the sandard of
care did not proximately cause injury to Meyer until November 1, 2005. If the jury
agrees, the Court must conclude that the complaint wastimely filed. If, however, the
jury accepts the defense position tha the cancer matastacized on an earlier date, or
that a calculable increased risk of injury occurred on an earlier date, this
determination will inform the Court’ s application of the statute of limitations.®®

VI.

Based on the foregoing, the Court finds that genuine issues of material fact
exist as to the date on which Defendants' dleged breach of the standard of care
proximately caused injury to Meyer, and the date on which her statutory cause of
action for medical negligence accrued. Accordingly, Defendants' motion for

summary judgment based on the statute of limitations must be DENIED.

%The Court acknowledgesthe Defendants’ argument that Delawarerecognizesan “increased
risk of harm” asacognizable injury. See United Statesv. Anderson, 669 A.2d 73 (Del. 1995). To
the extent expert testimony establishes that the plaintiff sustained an increased risk of harm as a
proximate result of misdiagnosed cancer, the statute of limitations would begin to run on the date
the increased risk can reasonably be calculated, as that is the date on which a plaintiff could have
received an affidavit of merit to support her claim. The Court has not received any evidence (and
certainly not undisputed evidence) that Meyer sustained an increased risk of harm as a proximate
result of the alleged misdiagnosis of her breast cancer. Such evidence can be presented at trial if
properly supported. If presented, thejury can begiven special interrogatoriestoreflecttheir findings
on this potentially dispositive issue.
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IT 1SSO ORDERED.

74? f %
Judge Joseph R. Slights, 11

Original to Prothonotary
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