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MEMORANDUM OPINION

This is a subrogation case brought by Stephen mindividually and Plaintiff

Government Employees Insurance Company as subodggephen Dimino against Defendants

Robert Durnan and the State of Delaware. Triahm above captioned matter took place on

August 4, 2011 in the Court of Common Pleas, NewatleZL ounty, State of Delaware.



Following the receipt of documentary evidehaed sworn testimony, the Court reserved
decision. This is the Court’s Final Decision andi€.

The Court heard from several fact witnesses froengarties at trial. Plaintiff Stephen
Dimino seeks payment of his $100.00 deductiblebr&yee Government Employees Insurance
Company seeks $1,077.34 paid for property damaééaiatiff Stephen Dimino’s motor vehicle
for a total of $1,177.34.

. Procedural Posture

(1) The Complaint

The matter is a subrogation action brought by Ef@snGovernment Employees Insurance
Company as subrogee of Stephen Dimino (herein&Rkintiff GEICO” or “GEICO”) and
Stephen Dimino individually (hereinafter “PlaintiBimino” or “Dimino”) against Defendants
Robert Durnan (hereinafter “Defendant Durnan” oruf®an”) and the State of Delaware
(hereinafter “Defendant State of Delaware” or “Staif Delaware”) in connection with an
automobile collision.

The Complaint alleges that GEICO is an insurancapany licensed to do business in the
State of Delaware. At the time of the collisioattis at issue in the instant lawsuit, GEICO was
the insurance carrier for Stephen Dimino and purst@21Del. C. 8 2118 and its’ contract of
insurance with the insured, GEICO is subrogatethérights of its’ insured, and entitled to
recover from the Defendants amounts paid to oredralf of its’ insured.

Plaintiffs allege that on February 17, 2009, thdeddant, Robert Durnan, was operating a

motor vehicle in a careless and negligent mannerebtly colliding with Plaintiff Stephen

! The Court received into evidence the following items: Plaintiffs’ Exhibit # 1 (Six (6) Photographs depicting the
scene where the collision occurred); Plaintiffs’ Exhibit # 2 (Six (6) Photographs depicting damage to Plaintiff
Stephen Dimino’s vehicle); Plaintiffs’ Exhibit # 4 (Rental Invoice from Automated Rental Management System
indicating the rental period of 2-18-09 to 2-23-09 for Renter Stephen Dimino billed to Plaintiff GEICO in the total
amount due of $150.00).



Dimino’s vehicle. Further, the vehicle that DefandDurnan operated was owned by Defendant
State of Delaware. Defendant Durnan was oper&@iate of Delaware’s vehicle in the course
and scope of his agency and employment with Defan8tate of Delaware.

Plaintiffs allege a cause of action against Defehd@urnan for negligence and carelessness
in that he: (a) failed to keep a proper lookoutyimation of 21Del. C. § 4176; (b) failed to give
full time and attention to the operation of the ichhe was operating, in violation of 2. C.

8 4176; (c) failed to maintain appropriate contsbthe vehicle he was operating, in violation of
21Dedl. C. § 4176; (d) operated the vehicle in a carelesgraattentive manner in violation of 21
Del. C. 8 4176; and (e) operated the vehicle in a wilfotl wanton disregard for the safety of
persons or property, in violation of 2. C. § 4175.

As a direct and proximate result of Defendant Dommanegligence, Plaintiff Dimino’s
vehicle suffered extensive property damage, wheshilted in expenses to Plaintiffs Dimino and
GEICO.

Plaintiff GEICO had a policy of insurance on thehnte that Defendant Durnan struck,
pursuant to which it was obligated to and did pallision benefits totaling $927.24, rental
expenses totaling $150.00, in addition to PlainBifmino’s $100.00 deductible, for a total
amount of $1,177.34.

Plaintiffs further allege a cause of action agaitiet State of Delaware. Specifically,
Plaintiffs allege that Defendant State of Delawas, principal, is vicariously liable for the
damages sustained by the Plaintiffs as a restifteohegligence of Defendant Durnan, the State’s
agent. Defendant State of Delaware, in additi@gligently entrusted their vehicle to Defendant
Durnan, knowing that Durnan could act carelessly megligently in a manner that would cause

injury and damages to another person or vehicle.



As a direct and proximate result of Defendant StEtedDelaware’s negligence, Plaintiff
Dimino’s vehicle suffered property damage, whicsuteed in expenses to Plaintiff’'s Dimino and
GEICO.

Plaintiff GEICO had a policy of insurance on thehide that Defendant Durnan struck,
pursuant to which it was obligated to and did pallision benefits totaling $927.24, rental
expenses of $150.00, in addition to Plaintiff Digig1$100.00 deductible, for a total amount of
$1,177.34.

Plaintiffs seek judgment against Defendants, jgiatid severally, in the amount of Plaintiff
Dimino’s $100.00 deductible as well as in the antioen$1,077.34 for Plaintiff GEICO for a
total amount of $1,177.34 plus costs and interests.

(1) Defendants’ Answer

Defendants filed an Answer to Plaintiffs’ Complaintn the Answer, Defendant Durnan
denies that he was careless or negligent in anyneran Defendants admit that the vehicle
operated by Defendant Durnan was a vehicle owndtdptate of Delaware and that Defendant
Durnan was operating Defendant State of Delawarelscle in the course and scope of his
employment with the State of Delaware.

Defendant Durnan denies that he was negligent areless as to the following as alleged by
Plaintiffs: (1) that he failed to keep a propesKout, in violation of 21Del. C. § 4176; (2) that
he failed to give full time and attention to theeogtion of the vehicle that he was operating, in
violation of 21De€l. C. § 4176; (3) that he failed to maintain approprietatrol of the vehicle
that he was operating, in violation of 2. C. § 4176; (4) that he operated the vehicle in a

careless and inattentive manner in violation of3&. C. § 4176; and (5) that he operated the



vehicle in a willful and wanton disregard for thefezy of persons or property, in violation of 21
Del. C. § 4175.

Defendant Durnan further denies that he was nagligeany manner.

Defendant State of Delaware denies that their Wekvas negligently entrusted to Defendant
Durnan, knowing that Defendant Durnan could actlessly and negligently in a manner that
would cause injury and damages to another persorelucle. Further, Defendants deny that
Defendant State of Delaware was negligent in anymaa

(i) Defenses Raised by Defendants

Defendants set forth the following defenses inAhswer: (1) Plaintiffs’ claims against the
State of Delaware are barred in whole or in parsdyereign immunity pursuant to the Delaware
Constitution, Art. I, § 9 or otherwise limited b@ Del. C. § 4001 et sedf.;

(2) Plaintiffs’ Complaint should be dismissed sinservice of process was improper or
insufficient and/or the Court lacks personal juieidn; (3) Plaintiffs fail to state a legal claim
upon which relief can be granted; (4) Plaintiff$dims are time barred under the appropriate
statute of limitations or repose; (5) Plaintiffdrdages, if any, must be reduced by the operation
of 21 Ddl. C. § 2118; (6) to the extent that Defendants are dawnbe liable to Plaintiffs, the
damages, if any, must be reduced to reflect PIRIBEICO’s subrogee Plaintiff Dimino’s own

negligent conduct under I0al. C. § 8132 where the liability is 50% or less.

’ The State raises the affirmative defense of sovereign immunity in Paragraph 17 of the Defendants’ Answer;
however, the State did not pursue this defense at trial though it was raised in their initial responsive pleading.
Moreover, the State, had they raised such defense at trial would have been unsuccessful in such. See, e.g.,
Government Employees Insurance Company v. Kirkpatrick and State of Delaware — Fleet Services, 2011 WL
2570394, *1,*4 (Del. Com. PI. June 17, 2011)(The Delaware Tort Claims Act, specifically, 10 Del. C. § 4012 permits
tort suits against the State where the action arises from the ownership, maintenance or use of vehicles. Further,
the State is not exempt from a suit in subrogation. “There can be no public policy basis to allow the State to avoid
subrogation as a self-insured entity when it is acting in the community as a private citizen would act, i.e., operating
a motor vehicle.”).



Further, Defendants allege that Plaintiff Diminaiggligent conduct consists of the
following: (a) his failure to observe the existitigffic conditions; (b) caused his vehicle to turn
left into an intersection without yielding the rigbf-way to a vehicle approaching from the
opposite direction at a distance close enough hstiate a hazard in violation of Z0el. C. 8
4132; (c) failed to yield the right-of-way to a vele approaching on the roadway that was
sought to be crossed and entered in violation oD@1 C. § 4133; (d) caused a vehicle to turn
into an intersection prior to ascertaining whethigch movement could be made with safety and
without interfering with other traffic, in violatiroof 21Del. C. § 4155(a); and (e) his failure to
give full time and attention to the operation of Immotor vehicle all in violation 2Del. C. 88
4107, 4131, 4164, 4176 and 4176A.

Defendants Durnan and the State of Delaware sesgktlle Complaint be dismissed and
judgment entered on behalf of the Defendants tagetith an award of costs and all other relief
which the Court may deem proper and just; or in dhernative, that any judgment entered
against Defendants be apportioned according tdathe of Plaintiff GEICO’s subrogee Stephen
Dimino.

(i) The Facts

On February 17, 2009, Plaintiff Stephen Dimino weagting a private parking garage,
commonly and informally known as the JP Morgan @hgarage, onto Walnut Street in
Wilmington, Delaware. Dimino works near the ardatle parking garage in downtown
Wilmington and parks his vehicle in that garagergwvay. He also exits the parking garage onto

Walnut Street every day.



According to Dimino, Walnut Street is a one-wayestrwith four (4) lanes of travel. The
lanes of travel split on the street where the t3)onfost left lanes allow for a left turn to be made
while the right lane allows for a vehicle to prodestraight on Walnut Street.

The parking garage has a slight decline upon appiog the exit. Dimino indicated that he
usually, after exiting the gate of the parking garastops his vehicle prior to entering the
roadway in order to check the roadway for oncontraffic. Dimino indicated that he stops his
vehicle prior to entering the roadway because shatch of Walnut Street is on a bend in the
roadway.

On that day, Dimino stopped at the exit of the paykgarage and looked to his right to
observe oncoming traffic. He indicated that he dat observe Durnan exiting from Third
Street. He observed that the two (2) lanes cldsesis exit — the two (2) most left lanes - were
unoccupied. Dimino then pulled into the left mtaste of travel on Walnut Street intending to
make a turn onto Fourth Street from Walnut Streklie estimated that from his exit of the
parking garage to the intersection of Fourth Steeet Walnut Street is approximately a few
yards or one-half of a block. Dimino indicatedtthi@ere is a traffic light at the intersection of
Fourth Street and Walnut Street.

Dimino, after exiting the parking garage, obserizagnan’s vehicle proceeding across four
(4) lanes of travel and approaching into Dimin@sé of travel. At that point, Dimino applied
the brakes and honked the horn. However, thdtmegweollision between Dimino’s vehicle and
Durnan’s vehicle had occurred. According to Dimirtowas a matter of seconds between the
time that he applied the brakes and honked the imoam effort to avoid the collision and the

resulting collision. Dimino surmised that his vahicould have been in Durnan’s blind spot.



Dimino indicated that he first observed Durnan’gieke coming across the lanes of travel as
Dimino was entering the lane of travel. SpecificaDimino observed Durnan proceed across
the second, third and fourth lanes of travel. Diondid not observe Durnan’s vehicle until
Dimino had proceeded into the lane of travel. Dinstated that he assumed the Durnan had
exited from Third Street which intersects with WalrStreet; however, he did not observe
Durnan exit from Third Street. Further, Dimino didt know if Durnan stopped his vehicle at
the stop sign at the intersection of Third Strewt Walnut Street.

Dimino stated that he did not observe Durnan’s sletprior to making the turn onto Walnut
Street from the parking garage and that his conocemaking said turn is traffic approaching
from the right. On that day, he was looking towdne right to observe oncoming traffic.
Dimino stated that prior to his entering the roagwhis focus is upon oncoming traffic
approaching from the right. Dimino conceded thatwas not looking straight across Walnut
Street to Third Street for traffic. Dimino furtheonceded that the intersection of Third Street
and Walnut Street is a lawful intersection.

After the collision, Dimino and Durnan exited thea@spective vehicles and inquired as to
whether the other was injured. After ascertainthgt neither party was injured, Durnan
suggested that they move the vehicles from thewagdo which they did. Durnan contacted
the police and the parties waited for the arriiath@ police. While the parties waited for the
police to arrive, they talked informally and Dimitearned that Durnan is employed by the State
of Delaware and utilizes the vehicle to transpoitgners.

Dimino was driving a 2005 Honda Accord at the tiofethe collision and indicated that

Durnan was driving a large Ford vehicle.



Dimino at the relevant time in question was leashregvehicle that he was operating but now
owns the vehicle. The point of impact on Diming&hicle was the right side (passenger side)
bumper which interfered with the opening of onehd vehicle’s doors. Dimino stated that his
fender was damaged and one of the vehicle’s damrkl mot be opened as a resulDimino
stated that he did not observe any scratches onadig vehicle.

Dimino stated that at the time of the collision lkased the vehicle that he was driving.
Further, Dimino indicated that he kept the vehialggood repair. Dimino reported the incident
to his insurer, Plaintiff GEICO. The repairs tontho’s vehicle were covered under his
insurance policy. Dimino paid a deductible in #mount of $100.00.

Mark Anthony (hereinafter “Anthony”) testified fathe Plaintiffs. Anthony is an auto
management supervisor. In his employment dutiegsh@ny oversees employees who prepare
estimates for vehicle repairs and reviews suchnegéis. According to Anthony, an auto damage
adjuster views the vehicle which has been damagégeepares an estimate for repair.

In this particular matter, Dimino brought the vdaimto the shop for inspection. Anthony
stated that the auto damage adjusters utilizeralatd form in generating an estimate for repair.
The auto damage adjuster then submits the estifoaggayment. The estimate provided for
repair of Dimino’s vehicle was $1,027.34 of whiclaiRtiff GEICO paid the amount of $927.34
for repair of Dimino’s vehicle. According to Anthg, the amount of the estimate is the amount
that is paid in repair. Plaintiff GEICO partnersttwPorter Automotive Group which is a
guaranteed repair shop for Plaintiff GEICO. PoAatomotive Group’s repair shop accepts the
amount of the estimate as payment for repair. é&mghstated that in his experience, Dimino’s

vehicle was involved in a minor accident.

* See Plaintiffs’ Exhibit # 2 (Photographs depicting Plaintiff Dimino’s vehicle and damage thereto).
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Further, according to Anthony, Plaintiff GEICO wilbver rental expenses in relation to
vehicle repair if the customer has additional cagerfor a rental vehicle. Anthony stated that he
had no prior knowledge whether Plaintiff Dimino haahtal coverage but rather he only became
aware that Plaintiff Dimino did in fact have rentalverage from what he heard in the courtroom
at trial. Anthony stated that Plaintiff Dimino wpsovided a rental vehicle for a duration of six
(6) days in which the amount due for such was $IBD. According to Anthony, the total
amount of the rental vehicle amounted to $299.3&hwamount of $149.58 had previously been
received. Thus, the remaining balance of $150.86 hilled to Plaintiff GEICO and paid by
such.

Defendant Robert Durnan testified to a differentsian of the events giving rise to the
automobile collision. Durnan is currently a deteetwith the State of Delaware having been
employed with the Delaware Department of Justicelfe past thirteen (13) years.

Previously, Durnan was a Delaware State Troopertianty (20) years, retiring as a
sergeant. In the course of his employment, Dumdradites and transports fugitives.

On the day in question in the present matter, Dumas at Justice of the Peace Court # 20 in
downtown Wilmington. He had parked his vehicle Tmrd Street. Upon departure, Durnan
intended to make a left turn onto Walnut Street gnath a left turn onto Fourth Street. Durnan
had driven this route many times. Durnan approddhe stop sign on Third Street at the
intersection of Third Street and Walnut Street. Ibeked to the left for oncoming traffic.
Durnan did not check to see if vehicles were egitine parking garage at that time since it is
“not his responsibility” to do so. Oncoming traffat that time had a red light. Upon seeing no
northbound traffic approaching, Durnan began tes<rthe five (5) lanes of travel on Walnut

Street.

* See Plaintiffs’ Exhibit # 4 (Billing from Enterprise Rental Car).
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According to Durnan, Walnut Street has five (5)dauof travel with the furthest two (2) left
lanes allowing for vehicles to turn onto FourtheBtr Durnan proceeded across all lanes of
travel at an angle. His intention was to enterfthithest left lane in order to turn onto Fourth
Street. As he was turning into the farthest lefte, his side mirror hit Dimino’s vehicle.
According to Durnan, he was already in the roadwdgn Dimino began to exit the parking
garage. Further, Durnan stated that vehiclesngxthe parking garage have the responsibility to
yield to traffic currently in the roadway. It w&sirnan’s testimony that Dimino’s vehicle was
not in a lane of travel when Durnan began moving Vehicle to traverse the intersection.
Durnan confirmed that the parties moved their respe vehicles from the roadway after the
collision and awaited the arrival of the police.

(i)  Parties’ Contentions

(1) Plaintiffs’ Contentions

Plaintiffs argue that Plaintiff Dimino’s vehicle waompletely in the roadway, in the furthest
left lane of travel at the time of the collisiondathat Defendant Durnan proceeded across all
lanes of travel without yielding to traffic currénin the roadway. As such, Plaintiffs argue that
Defendants were negligent and Plaintiffs are editb judgment in their favor and an award of
damages in the total amount of $1,177.34 whichunhes Plaintiff Dimino’s deductible in the
amount of $100.00; $927.34 paid by Plaintiff GEIG@ repair to Dimino’s vehicle; and
$150.00 paid by Plaintiff GEICO for Dimino’s ren&kpenses.

(i) Defendants’ Contentions

Defendants argue that pursuant tol2d. C. § 4133, Plaintiff Dimino had an obligation to

yield to vehicles in the roadway and Plaintiff Dimifailed to do so as Dimino testified that he
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did not observe Durnan’s vehicle until Durnan wasssing the lanes of travel, thus violating 21
Dedl. C. § 4133.
(iv) The law

In a civil action, the burden of proof is on thaiRtiff to prove his claim by a preponderance
of the evidencé.

The plaintiff in a civil suit is required to proval the elements of his or her claim by a
preponderance of the eviderfcéPreponderance of the evidence” is defined ae {tieight of
evidence under all the facts and circumstances eprdvefore you® Or, put somewhat
differently, “[tlhe side on which the preponderarafethe evidence exists is the side on which
the greater weight of the evidence is foufid.”

This Court in Turner v. Jones’ has previously addressed a matter of subrogation.
Speaking to such, the Court stated:
“Subrogation is ‘a substitution of one person ire thlace of another with
reference to a lawful claim, demand or right, satthe who is substituted
succeeds to the rights of the other in relatioa tebt or claim, and its rights or
remedies.” The subrogee stands in the shoes cfulb®gor and can assert only
such rights as the subrogor. Accordingly, the sgee can assert no greater
rights against a third person than its subrogasngéquently, a subrogee not only
gains all the rights of the subrogor, but also udbjected to all subrogor’s
liabilities. ‘An insurer, as subrogee or assigoéthe claims of its insured, stands
in the insured’s shoes and is subject to any ahdefénses which are available

against the insured had he brought suit in his aame.” Thus, any claim of
negligence against the subrogor is a bar to regdweinsurer as subroge&”

> Williams v. Vertical Blind Factory, 2009 WL 5604428,*1,*3 (Del. Com. Pl. Nov. 17, 2009) (citing Interim
Healthcare, Inc. v. Spherion Corp., 844 A.2d 513, 545 (Del. Super. Ct. 2005)).

¢ Meyer & Meyer, Inc. v. Brooks, 2009 WL 2778426,*1,*3 (Del. Com. Pl. May 19, 2009) (citing Neilson Business
Equipment Center, Inc. v. Monteleone, 524 A.2d 1172 (Del. Super. Ct. 1987)).

7 Id. (citing Warwick v. Addicks, 157 A. 205, 206 (Del. Super. Ct. 1931)).

® Meyer & Meyer, Inc. v. Brooks, 2009 WL 2778426,*1,*3 (Del. Com. Pl. May 19, 2009) (citing Reynolds v. Reynolds,
237 A.2d 708 (Del. Super. Ct. 1967)).

° Turner v. Jones, 1997 WL 1737123 (Del. Com. PI. Oct. 13, 1997).

d. at *1.
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Additionally, to prevail in a negligence action, . a plaintiff must show, by a
preponderance of the evidence, that a defendaagBgent act or omission breached a duty of
care owed to plaintiff in a way that proximatelysead the plaintiff's injury.**

The violation of a Delaware statute enacted far Hafety of others is evidence of
negligenceper se.*? Further, a finding of negligence by the defendatanding alone, will not
sustain an action for damages unless it is alsaisho be the proximate cause of plaintiff's
injury.’® “In Delaware, proximate cause is one which inuret and continuous sequence,
unbroken by any efficient intervening cause, pr@suthe injury and without which the result
would not have occurred?

21D€l. C. 8 4175. Reckless driving provides:

(a) No person shall drive any vehicle in willful or wtan disregard for the safety
of persons or property, and this offense shallrimmnn as reckless driving.

21 D€l. C. 8§ 4176. Careless or inattentive driving provides:

(a) Whoever operates a vehicle in a careless and ireptuthanner, or without
due regard for road, weather and traffic condititimsn existing, shall be
guilty of careless driving.

(b) Whoever operates a vehicle and who fails to giVletime and attention to the
operation of the vehicle, or whoever fails to mainta proper lookout while
operating the vehicle, shall be guilty of inatteatdriving™®

21 D€l. C. 8 4133. Vehicle entering roadway provides:

The driver of a vehicle about to enter or crossaalway from any place other

than another roadway shall yield the right-of-wayll vehicles approaching on
the roadway to be entered or crossed.

" Duphill v. Delaware Electric Cooperative, Inc., 662 A.2d 821, 828 (Del. 1995) (quoting Culver v. Bennett, 588 A.2d
1094, 1096-97 (Del. 1991)).
2 Government Employees Insurance Company v. Antoinette, 2009 WL 5667695, *1, *2 (Del. Com. Pl. Nov. 24, 2009)
ggiting Duphill v. Delaware Electric Cooperative, Inc., 662 A.2d at 828)).

Id.
" Government Employees Insurance Company v. Antoinette, 2009 WL 5667695 at *2 (citing Duphill v. Delaware
Electric Cooperative, Inc., 662 A.2d at 829)).
°21 Del. C. § 4175.
'°21 Del. C. § 4176.
21 Del. C. § 4133.
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21Dedl. C. 8§ 4131. Vehicle approaching or entering intelisegbrovides:
(a) The driver of a vehicle approaching an intersecsioall yield the right-of-

way to a vehicle which has entered the intersedtmm a different highway.

(b) When 2 vehicles enter an intersection from differeghways at

approximately the same time, the driver of the glehon the left shall yield
the right-of-way to the vehicle on the right.

(c) The right-of-way rules declared in subsectionsafa (b) of this section are

modified at through highways and otherwise as dtiat¢his chaptet®

21Dedl. C. 8§ 4132. Vehicle turning left provides:
The driver of a vehicle intending to turn to thé igithin an intersection or into
an alley, private road or driveway shall yield tight-of-way to any vehicle
approaching from the opposite direction which i€kese as to constitute an
immediate hazartf

21Dd. C. 8 4155. Turning movements and required signaisiges in relevant portion:
(a) No person shall turn a vehicle at an intersectialiess the vehicle is in proper

position upon the roadway as required in § 415igftitle, or turn a vehicle
to enter a private road or driveway, or otherwiga & vehicle from a direct
course or move right or left upon a roadway or &oras to proceed in an
opposite direction unless and until such movemantle made with safety
without interfering with other traffié®

21De€l. C. § 4164. Stop signs and yield signs provides levent part:
(a) Except when directed to proceed by police offiaergaffic-control devices,

every driver of a vehicle approaching a stop irgetion indicated by a stop
sign shall stop at a marked stop line, but if ndoedore entering the crosswalk
on the near side of the intersection or if nonentht the point nearest the
intersecting roadway where the driver has a vieapmroaching traffic on the
intersection roadway before entering the intersecti

(b) The operator of any vehicle who has come to astolb as provided in

subsection (a) of this section shall yield the tighway to any vehicle or
pedestrian in the intersection or to any vehiclerapching on another
roadway so closely as to constitute an immediatadtband shall not enter
into, upon or across such roadway or highway woith movement can be
made in safety.

(c) Whenever a yield sign notifying drivers to yielethght-of-way has been

erected, it shall be unlawful for a driver of arghicle on the highway whose
traffic is regulated by such a sign to fail to dig¢he right-of-way to any
vehicle approaching on or from another highway ergmg roadway or to a
pedestrian legally crossing a roadway. If requicedsafety to stop, the stop
shall be made at a marked stop line, but if noe&re entering the crosswalk
on the near side of the intersection or if nonentht the point nearest the

1 Del. C. § 4131.
21 Dpel. C. § 4132.
221 Del. C. § 4155.
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intersecting roadway where the driver has a vieapmroaching traffic on the
intersecting roadway before entering the intersectiAny such driver having
so yielded to any vehicle in the intersection qurapching on another
roadway so closely as to constitute an immediatardteor to a pedestrian
legally crossing a roadway shall not enter inta@mupr across such roadway
or highway until such movement can be made in gafet

21De€l. C. 8 4107. Obedience to and required traffic-condmlices provides in relevant
part:

(a) The driver of any vehicle shall obey the instruet@f any traffic-control
device applicable thereto placed in accordance thithtitle, unless otherwise
directed as authorized in § 4103 of this title,jeobto the exceptions granted
the driver of an authorized emergency vehicle is title.

(b) No provision of this chapter for which traffic-cook devices are required
shall be enforced against an alleged violator thattime and place of the
alleged violation an official traffic-control deveds not in proper position and
sufficiently legible to be seen by an ordinarilysebvant person. This
subsection shall not operate to relieve a driveghefduty to operate a vehicle
with due regard to the safety of all persons usireghighway.

(c) Whenever a particular section does not state thffictcontrol devices are
required, such section shall be effective evendghaw traffic-control devices
are erected or in place.

(d) In the event that a traffic-control device is eeecind maintained at a place
other than an intersection, this title shall beli@pple except as to those
provisions which by their nature can have no apitm

(V) Discussion
Defendant Durnan is alleged by Plaintiffs to hasenmitted negligence in violating Z0el.
C. 88 4175, 4176 for failing to keep a proper lookdailing to give full time and attention to the
operation of the vehicle he was operating, faiiagnaintain appropriate control of the vehicle
he was operating, operating the vehicle in a casetand inattentive manner and operating the
vehicle in a willful and wanton disregard for thafety of persons or property. Further,
Defendant State of Delaware is alleged by Plamtiff be vicariously liable, as the principal, for
the damages sustained by the Plaintiffs as a restitte negligence of Defendant Durnan, their

agent as well as to have negligently entrusted thehicle to Defendant Durnan, knowing that

121 Del. C. § 4164.
221 Del. C. § 4107.
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that Durnan could act carelessly and negligentlyaimanner that would cause injury and
damages to another person or vehicle. The Cows dwt find by a preponderance of the
evidence that Defendant Durnan breached his dutae owed as a reasonable driver under the
circumstances and that his breach of said dutyliegad proximately caused the collision with
Dimino’s vehicle.

The Court finds based upon the trial record thatinplfs failed to prove the specific
allegations of the Motor Vehicle Code as allegethim Complaint. The Court is not convinced,
by a preponderance of the evidence that Plainpftsved their case through the evidence
presented to the Court. Therefore, the Court tscnavinced that Defendants Durnan and the
State of Delaware breached any duty owed to PisntiThe Court does not find that Defendant
Durnan committed the statutory violations alleggdPhaintiffs in the Complaint.

This Court has a duty to decide whether by a prdeance of the evidence Defendant
Durnan violated these motor vehicle provisionshef Delaware Code.

The Court’s obligation is to determine whether thiileged negligence was the proximate cause
of the damage and claims and deductibles paid dpPthintiffs.

Each side has set forth opposed testimony as tothewcollision occurred on the day in
question. The Court finds after reviewing cargfulie testimony of all fact witnesses and the
documentary evidence offered into evidence by Hréigs that Plaintiffs have failed to prove by
a preponderance of the evidence that as a direttpesximate result of Defendant Durnan’s
negligence, Mr. Dimino’s vehicle was damaged. Eha@ence at trial indicated that Plaintiff
Dimino failed to ensure that nothing obstructed jesh before he began driving onto Walnut

Street.
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The evidence also shows that Defendant Durnan veeeeding across the lanes of travel on
Walnut Street after exiting from Third Street wH2imino’s vehicle entered the left most lane of
travel causing the vehicles to collide. RatheairRiff Dimino committed several violations of
the Motor Vehicle Code in regard to the collisio@imino’s candid testimony indicated that
never looked toward Third Street for vehicles exgtin that direction. He simply only looked to
the right for oncoming traffic and as such obserefiendant Durnan’s vehicle approaching as
he was turning into the lane of travel. Hence, Wgintiff Dimino, at that point, applied his
brakes and honked his horn.

Thus, Plaintiff Dimino violated 2Del. C. § 4133 when, exiting the private parking garage,
he failed to yield to approaching traffic on theadway, namely Defendant Durnan’s vehicle.
Even assumingarguendo that Plaintiff Dimino and Defendant Durnan enterito Walnut
Street at approximately the same time, Plaintitihidio, pursuant to 21 Del. C. § 4131, had the
responsibility as the driver on the left to yiele tright-of-way to Defendant Durnan, the vehicle
on the right.

Plaintiff GEICO’s subrogee, Plaintiff Dimino breahthe obligations as a driver under the
Motor Vehicle Code, specifically the allegations feth in Defendants’ Answer which include:
(1) failing to observe the existing traffic condits; (2) causing his vehicle to turn left into an
intersection without yielding the right-of-way to \&ehicle approaching from the opposite
direction at a distance close enough to constauta@zard in violation of 2D€l. C. § 4132; (3)
failing to yield the right-of-way to a vehicle agaching on the roadway that was sought to be
crossed and entered in violation of P#l. C. § 4133; (4) causing a vehicle to turn into an
intersection prior to ascertaining whether such emeent could be made with safety and without

interfering with other traffic, in violation of 2Del. C. § 4155 (a); and (5) failing to give full
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time and attention to the operation of his motdriele in violation of 21Del. C. 88§ 4107, 4131,
4164, 4176 and 4176 (&). Plaintiffs GEICO and Dimino did not provide adetgievidence to
support a finding by a preponderance of the evidethat Defendant Durnan was, in fact,
operating his motor vehicle in a negligent or a@sel manner. Quite frankly, the evidence
indicates that Dimino had a duty to avoid the e@din with Durnan, and failed to uphold that
duty. The Court is not convinced that both Defertslan this matter breached the specific
allegations brought by Plaintiffs in the Complaint.

As a further matter, Plaintiffs presented only desdtimony as to damages at trial. Though
Plaintiffs presented documentation regarding damagkintiffs never moved for the admission
of the exhibit regarding damages into evidences time Court could not find a sufficient basis
upon which to conclude damages if applicable.

This matter is a subrogation action brought by iturance carrier who paid Plaintiff
Dimino his property damage claim. The Court carfimat in the record by a preponderance of
the evidence that the allegations of negligencallaged in paragraphs 9(a) through (e) of the
Complaint were proven. In sum, under the totabfythe circumstances, the Court is not
convinced that Plaintiffs proved their case by eppnderance of the evidence.

(vi)  Einal Order and Opinion

The Court therefore enters judgment in favor ofddefants Robert Durnan and the State of
Delaware. Each party shall bear their own costs.
IT IS SO ORDERED this 22% day of August, 2011.

s/ John K, Welch

John K. Welch
Judge

/ib

cc: Ms. Tamu White, Civil Division Supervisor

2 see Defendants’ Answer, Paragraph # 22.
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