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Plaintiffs Government Employees Insurance Compa@E(CO”)
and Kimberly Taylor-Green filed a third Motion f@refault Judgment that
was heard by the Court on April 16, 2010. Plaistibrgued that
Defendants’ failure to respond to discovery hadjuaieed Plaintiffs’
prosecution of the case, as counsel for Plaintifés unable to properly
prepare for trial and to further investigate thettera The Court reserved
decision. This is the Court’s decision and Order.

. PROCEDURAL POSTURE

Plaintiffs GEICO and Kimberly Taylor-Green filedighaction against
Defendants Stacey L. Edwards and Jeffrey D. Edwaryd®cover money
damages for a car accident that allegedly occwredugust 29, 2009. The
complaint, filed on March 14, 2008, demands judgimenthe amount of
$3,543.57, minus salvage costs of $401.50, in mddio Taylor-Green’s
$100.00 deductible, with pre-judgment and post4qundgt interest plus
COsts.

Defendants filed an Answer to the Complaint on Apti, 2008. The
Complaint and Answer state Defendants’ address0@sS3 Gerald Drive,
Newark, DE 19713 (“Gerald Drive Address”). On M&y2008, counsel for
GEICO mailedinterrogatories and Request for Production directed to both

Stacey Edwards and Jeffrey Edwards at the Geralee Pddress. On May



28, 2008, GEICO once again seimterrogatories and Request for
Production to Stacey Edwards.

Having received no discovery responses from eitbefendant,
Plaintiffs filed a Motion to Compel Defendants tagwer Discovery on July
1, 2009. On August 7, 2009, the Court entered aeidirecting Plaintiffs
to reserve discovery and to contact Defendantselgphone. Court of
Common Pleas Civil Rule 37(e)(1) requires certifma by the moving
party that an effort was made to reach agreementhensubject of the
motion. Plaintiffs made no such certification anad not tried to reach
agreement with Defendants on the subject of PfehMotion.

That same day, according to Plaintiffs, paralegdizabeth
Winnington, attempted to contact Defendants thBetitnes by telephone
and each time received a recording stating, “unébleeave a message at
this time, call back later.” On August 10, 2009inviington made another
attempt to contact Defendants by telephone andakés to leave a voice
mail message. Thereafter, on August 11, 2009 nh#flai sent copies of
Interrogatories and Request for Production to Defendants, again at the
Gerald Drive Address.

Plaintiffs did not receive responses to their iy requests from

Defendants. On October 1, 2010, Plaintiffs filedViation for Default



Judgment (“First Default Motion”) based on Defentafailure to respond
to discovery. The First Default Motion was schedulto be heard on
December 11, 2009. Meanwhile, on November 24, 20@%endants failed
to attend a pre-trial conference. Trial was schetitor March 16, 2010.

On December 11, 2009, counsel withdrew the Firdaile Motion.
No reason was stated. Five days later, on Decefrthe2009, counsel filed
a second Motion for Default Judgment (“Second DkfMotion”), which
was scheduled to be heard on February 5, 2010February 5, 2010, the
Court considered the Second Default Motion. Pifghtcounsel informed
the Court that it had come to counsel’s attentlwat the scheduling Order
sent to Defendants by the Court had been returreecuraleliverable.
Counsel moved to withdraw the Second Default Moo requested that
the trial date be rescheduled so that Defendanikl dme properly notified.
Counsel also indicated that counsel would provideupdated address for
Defendants to the Court.

Having considered the Second Default Motion, their€entered an
Order withdrawing the Plaintiffs’ Second Default tbm and rescheduling
trial for a later date. Thereafter, trial was stiled for May 10, 2010.
However, following a written request by Plaintiff€ounsel citing a

scheduling conflict, the Court rescheduled thd taalune 15, 2010.



Plaintiffs’ third Motion for Default Judgment (“Tid Default
Motion”) was filed on February 26, 2010 and alsenitffies Defendants’
address as 307 S. Gerald Drive, Newark, DE 1971%éntext of the
Motion. However, the Certificate of Service filebdy Plaintiffs in
conjunction with the Third Default Motion indicatekat a copy of the
Motion was mailed to 46 Indiana Road, WilmingtonE,Dwhich is
presumably Defendants’ current address. The Cowtes that the
Certificate of Service for the Third Default Moti@oes not include a zip
code. Therefore, Defendants may not have recenatite of the Third
Default Motion.

[1. ANALYSIS

Rule 37(a) of the Court of Common Pleas Civil Ruytesvides that a
party may apply for an order compelling discovempdnreasonable notice
to other parties and all persons affected there{@niphasis added). Where
a party “fails to obey an order to provide or perdiscovery,” including an
order under Rule 37(a), “the Court may make sudemsrin regard to the
failure as are just,” including an order “renderiagudgment by default
against the disobedient party.” CCP Civ. R. 37({t2 As noted

previously, Court of Common Pleas Civil Rule 371¢)(requires



certification by the moving party that an effortsv@ade to reach agreement
on the subject of the motion.

The Court is not confident that Defendants haveived reasonable
notice of the trial and Plaintiffs’ Third Default dfion. It is also not clear
whether Defendants have been properly served wanti®fs’ discovery
requests. A review of the docket entries in thiatter indicates that
Defendants’ address remains unchanged in the GoaRlex system and
continues to be listed as 307 S. Gerald Drive, NewBE 19713. The
Court's February 5, 2010 Order mailed to Defendawtss returned
unclaimed on February 26, 2010, presumably bec#luseGerald Drive
Address is wrong. The Court also notes that alicee generated by the
Court have been mailed to the Gerald Drive Addressnally, certification
pursuant to Rule 37(e) was not included with Pitigit Third Default
Motion.

1. ORDER

1. The Court hereby directs Plaintiffs GEICO angldaGreen to re-
serve discovery requests to Defendants at 46 Iladrad, Wilmington, DE
and to include an accurate zip code in this angréutnailings.

2. Defendants are directed to notify the Court intimg of their

correct mailing address with a copy to Plaintif®unsel, and to notify the



Court and Plaintiffs’ counsel in writing of any cige in their mailing
address while this case is pending.

3. The Clerk’s Office is directed to update Defemdaaddress in the
filing system so that all future notices are semtDOefendants’ proper
address.

4. Plaintiffs are directed to comply with Court@dmmon Pleas Civil
Rule 37(e)(1) which requires certification by a nmgyparty filing a motion
pursuant to Rule 26(c), Rule 26(d) or Rule 37.

5. Plaintiffs’ Motion for Default Judgment is heseDENIED.

6. Trial, previously scheduled for June 15, 2016, hereby

rescheduled to July 1, 2010.

IT 1S SO ORDERED this 30" day of April 2010.

Andrea L. Rocanelli

The Honorable Andrea L. Rocanelli



