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Pendi ng before the Court are notions for acquittal and a new
trial which defendant Julian Bodnari ("defendant") has filed in
this matter. For the reasons set forth below, | deny the notions.

FACTS

I n Septenber, 1999, defendant was arrested on drug, forgery,
crimnal inpersonation, and notor vehicle charges. In Novenber,
1999, defendant was indicted on such charges.

The jury trial in this matter began July 10, 2000, and ended
with the jury's verdict on July 14, 2000.

Evi dence presented at the trial established the follow ng.
Def endant requested Herman Garcia ("Garcia") help him transport
drugs from Readi ng, Pennsylvania to the Norfolk, Virginia area.
Garcia obtained a kilo of cocaine and wapped it. Garcia also
obtained a vehicle to use in the transportation. Garcia and
def endant placed the cocaine in a hidden conpartnent of the
vehicle. Garcia also placed a handgun in a the hidden conpart nent
upon def endant's suggesti on.

Def endant was driving the car while Garcia napped. The police
stopped defendant for speeding outside MIIsboro, Delaware. A
search by the police produced marijuana roaches, the cocaine
wrapped in, anongst other things, a plastic ziploc bag, the
handgun, and a razor blade which contained cocaine residue.
Def endant attenpted to hide his true identity by using the fake

identity of "M ke Allen". He possessed several documents supporting



his fake identity. Defendant signed nunerous docunents using the
name "M ke Allen". Defendant did not have a valid driver's |license
nor did he have proof of valid insurance on the vehicle.

The jury found defendant guilty of the follow ng charges:
trafficking in cocaine, possession of a firearm during the
commi ssion of a felony, possession with intent to deliver cocaine,
carrying a conceal ed deadly weapon, forgery in the second degree
(six counts), conspiracy 1in the second degree, crim nal
i npersonation, failure to have m ni mum i nsurance, driving wthout
a license, possession of a fictitious license, and speeding. It
found him not guilty of two charges: maintaining a vehicle for
keepi ng control | ed substances and possessi on of drug paraphernali a.

On July 26, 2000, defendant filed notions for a newtrial and
for judgnment of acquittal. The notions were filed either in New
Castle County or Kent County's Prothonotary's Ofice on July 21
2000. They then were filed with the Prothonotary of Sussex County
on July 26, 2000. There is nothing in the file indicating whether
the other county transferred the filings to this Court or whether
def endant di scovered the filing error and then filed the docunents
i n Sussex County.

DI SCUSSI ON
1) Motion for Judgnment of Acquittal

During trial, defendant nade a notion for judgnent of

acquittal as to all charges except for two charges of forgery in



the second degree,! the speeding charge and the crimnal
| npersonation charge. The Court denied the notion. Defendant
renewed the notion after trial with regard to the charges of
trafficking in cocaine, possession wth intent to deliver cocai ne,
possession of a firearmduring the conm ssion of a fel ony, carrying
a conceal ed deadl y weapon, and the remai ning four counts of forgery
in the second degree.? Defendant argues that insufficient evidence
was presented at trial to support a finding of guilt beyond a
reasonabl e doubt as to these charges.

As the Suprene Court explained in Bordley v. State, Del.

Supr., No. 65, 1995, Veasey, C J. (August 1, 1995) at 3-4:

In determ ning a notion for judgnment of acquittal, the
trial judge nust consider the evidence and all legitimte
inferences to be drawn therefrom in a Ilight nost
favorable tothe State. [Ctations omtted.] Acquittal is
appropriate only when the State has presented
insufficient evidence to sustain a guilty verdict.
[CGitation omtted.] "The Court is not required to ask

'Def endant argued the State failed to present sufficient
evidence to convict himof the follow ng charges of forgery in
t he second degree: Cr. A No. S99-10-0280 (possession of altered
birth certificate); C. A No. S99-10-0281 (possession of a
forged Pennsylvania driver's license); C. A No. S99-10-0282
(possession of a forged Pennsylvania identification card); and
Cr. A No. S99-10-0283 (possession of a forged federal soci al
security card). He conceded the State presented sufficient
evi dence regarding Cr. A No. S99-10-0284 (regarding the Del aware
State Police Consent to Search Form) and Cr. A. No. S99-10-0286
(regarding the Delaware State Police Notification of Forfeiture

Form.

The making of the notion at trial saves this notion from
bei ng dism ssed as untinely. State v. Coleman, Del. Super., Cr.
A. No. S92-12-0265, Lee, J. (May 24, 1994) at 4-5, rearg. den.
Del . Super., C. A No. S92-12-0265, Lee, J. (June 15, 1994).
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itself whether it believes that the evidence at tria

established guilt beyond a reasonable doubt. It nust

nmerely inquire as to whether any rational trier of fact

could have found that guilt was established.” [Citation

omtted.]

The Court previously denied the motion for judgnment of
acquittal. Trial Transcript at C 139 - C 145. Not hing has changed

since that ruling. The renewed notion is denied.

2) Motion for New Tri al

The notion for a new trial was filed with Sussex County's
Superior Court a day late. Super. C. Cim R 33. However, the
Court will not waste tine on this issue, such as by exam ning
whet her the filing of the notion in another county saved it from
bei ng deened untinely filed, because the notion is neritless.

In the notion filed on July 26, 2000, defendant argues he is
entitled to anewtrial on two grounds. First, because the verdicts
of qguilty as to the charges of trafficking in cocaine and
possession with intent to deliver cocaine are inconsistent with the
verdicts of not guilty as to the charges of nmintaining a vehicle
for keeping controll ed substances and possessi on of paraphernali a.
Second, "the State inproperly proffered statenents to the jury
regarding guilt associated with the Fifth Arendnent privilege and

solicited the jury into a "law enforcenent' role tainting their



ability to deliberate with clear consci ousness of the |aw "3
a) Inconsistency of Verdicts

| exam ne defendant's first ground for a newtrial, that the
verdicts of guilty as to trafficking in cocaine and possession with
intent to deliver cocaine are i nconsistent with the verdicts of not
guilty as to the charges of mamintaining a vehicle for Kkeeping
control |l ed substances and possessi on of drug paraphernali a.

There was evidence for the jury to conclude that Garcia
supplied the vehicle for transportation of the drugs. There was
further evidence for the jury to conclude that Garcia wapped the
kilointhe plastic ziploc bag. There was little evidence regarding
the razor blade. The jury could have decided that Garcia was the
one who supplied the vehicle and packaged the cocaine and
defendant's renote involvenent with the vehicle, the wapping of
the kilo, and the razor blade did not warrant a conviction. Jury

| eni ency explains such a conclusion by the jury; thus, the

convi ctions are sustained. Brown v. State, 729 A 2d 259, 266 (Del.

1999); Davis v. State, 706 A 2d 523, 525-26 (Del. 1998); State v.

Reed, Del. Super., Cr. A Nos. 90-07-0929 - 0930, Lee, J. (June 26,
1992) at 8-09.
b) Prosecutorial M sconduct

The second ground for a new trial is that the State of

3I'n his opening brief, defendant adds grounds to the notion.
As not ed bel ow, these suppl enental grounds are tine-barred.
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Del aware ("the State") inproperly proffered statenents to the jury
regarding guilt associated with the Fifth Amendnent privilege and
solicited the jury into a "law enforcenent” role, tainting the
jurors' ability to deliberate with clear consci ousness of the | aw.

Def endant does not develop the contention that the State
i nproperly proffered statements to the jury regarding quilt
associated with the Fifth Anendnent privilege. Accordingly, the
Court deens that argunent to be abandoned.

The second contention, that the State solicited the jury into
a "law enforcenent” role, apparently is based upon the foll ow ng
statenent the prosecutor made in closing argunent:

Ladi es and gentlenen, it is clear the drugs are off

the street. W heard the street value of this, one

hundred t housand dollars once it is broken down. That is

alot of msery. The stakes are high here. Alot of drugs

were taken off the street. This is pain, affliction, and

CrIC:aies and gentl enen, when you go back and deli berate

and draw these inferences, it is tine to take the drug

deal er off the street, too.
Trial Transcript at D 146.

Def endant nmaintains the msery and pain statenent sought
synpathy and the taking "the drug dealer off the street"” comment
constituted the prosecutor's opinion about defendant's quilt,
di scl osed defendant woul d be incarcerated, and requested the jury
do sonething outside its province.

These comments were i nproper. The prosecutor is not to invoke

synpat hy. See Thornton v. State, Del. Supr., No. 307, 1993, Moore,




J. (June 9, 1994). In addition, the prosecutor is not allowed to
appeal to a juror's sense of personal risk or "direct the jury's
attention to the societal goal of nmaintaining a safe conmunity",

Wllianson v. State, 707 A .2d 767 (Del. 1998); Black v. State, 616

A.2d 320, 323-24 (Del. 1992). Defendant did not object to the
coments; accordingly, the Court determ nes whet her the statenents
clearly deprived defendant of a substantial right or clearly

denonstrate mani fest injustice. Black v. State, 616 A 2d at 324. As

expl ai ned t herein:

I n eval uating a clai mof prosecutorial m sconduct, ...
[the] Court applies the three-prong test outlined in
Hughes v. State, Del. Supr., 437 A 2d 559, 571 (1981).
Under this test, the Court exam nes (1) the cl oseness of
the case; (2) the centrality of the issue affected by the
alleged error; and (3) the steps taken to mtigate the
all eged error. 1d.

The evidence that defendant was guilty of the crinmes on which
he was convi cted was overwhel ming. This was not a cl ose case. The
jury was instructed to base its verdict on the evidence, not on the
prosecutor's conments. Trial Transcript at D70 - D 71. Although
the conments were i nproper, they were harm ess beyond a reasonabl e
doubt. | deny the notion on this ground.

The Court's consideration of the notion should end here.
However, in his briefing on the notion, defendant suppl enented the
notion for a newtrial. These suppl enental grounds are tine-barred.

State v. Reed, supra at 5-7, and accordingly, | deny all the

grounds discussed below for that reason. However, even if the



grounds were not tine-barred, the Court would di sm ss them because
they are neritless.
c) Discovery Violations

Def endant mai ntains that pursuant to discovery requests, the
State provided him only with the transcript of an interview
conducted on March 10, 2000. Defendant maintains there were other
interviews, and transcripts and/or tapes of those interviews were
not provided to him

Ronal d Phillips, Esquire, originally entered his appearance as
counsel for defendant along with Kenneth Melvin, Esquire, who was

al | owed adm ssion pro hac vice.

On Novenber 23, 1999, and Decenber 7, 1999, M. Phillips filed
a request for discovery pursuant to Superior Court Crimnal Rule
16. The request sought the production of:
: Any conflicting or contradictory statenment made by
any potential State w tness, whether such statenent or
statenents are internally conflicting or contradi ctory or
conflict or contradict statenents nmade by other State
W t nesses.
Prior statenments of all wi tnesses. If such wll
not be provided at this tinme, please | et ne know when you
wi || provide such statenents.
On January 4, 2000, M. Phillips filed a request for Brady
mat eri al .
On January 13, 2000, the State provided responses to

defendant's discovery request. The responses state in pertinent

part:



1. See attached police report for the substance of any
statenents by your client. If indication is nmade in the
police report to a taped statenent and one is not
attached you nmmy contact ne to arrange a nutually
convenient time to listen [sic] the statenent. At |east
two pertinent tapes exist. A tape recording was nade at
the scene. In addition audio interviews were conducted
with your client and the co-defendant. |If you provide ne
wi th bl ank standard cassette tapes | will attenpt to make
copi es for your review

* k% *

6. ... The State is unaware of the existence of any
mat eri al s whi ch woul d be di scoverabl e under Brady. If you

have reason to believe such nmaterials exist, please
contact ne in witing and advise ne of the specific
nat ure of your belief.

* k% *

10. The State is aware of its obligation under Jencks. It
will conply wwth requests nade at trial

The State provided defendant a full copy of the police report,
even though defendant had insisted on a prelimnary hearing. On
page 3 of that police report, it is stated:

D1 [ def endant] WAS DEVELOPED AS DEFENDANTS [ SI C] THROUGH
| NFORVATI ON GENERATED FROM HI' S OAN TAPED | NTERVI EW [ SI C]
AND FROM | NFORVATI ON G VEN BY D2 [ Herman Garci a] DURI NG
A TAPED | NTERVI EW . ..

D2 [Garcia] WAS ALSO DEVELOPED AS DEFENDANT THROUGH
| NFORVATI ON GENERATED FROM HI'S OAN TAPED | NTERVI EW AND
FROM | NFORVATI ON G VEN BY D1 DURI NG A TAPED | NTERVI EW
.... REFER TO DET. GOCDE S SUPPLEMENT REPORT AND TAPED
| NTERVI EW FOR D2. . ..

On page 8 of that report, it is stated:

EVI DENCE/ SEI ZURE

* k% *

VI DEOS/ TAPED EVI DENCE

10



The

VIDEQ AUDI O TAPE OF | NTERVIEW SEE DET. GOCDE' S
SUPPLEMENT.

M CROCASSETTE RECCRDI NG OF PRE-| NTERVI EW VWH LE AT
SCENE

The suppl enent to the police report states as foll ows:

On 092099 at approximately 0029 hours, | read Def.
Herman Garcia his Mranda warning, after which he
responded, "Ask anything you want." This interview was
audi ot aped.

report then goes on to sumarize Garcia's responses to the

i ntervi ew,

Thus, the State produced and/or nade avail abl e to defendant

the tapes of the interview at the scene and t he Septenber 20, 1999,

i ntervi ew.

M. Mlvin and M. Phillips were allowed to wthdraw on

February 4, 2000. Andrew Wtherall, Esquire ("defense counsel"),

thereafter entered his appearance on behal f of defendant.*

On March 31, 2000, defense counsel sent the prosecutor,

Gelof, a letter which stated in pertinent part:

As | previously advised, | did receive a substanti al
anount of discovery from Ron Phillips when | accepted
this case. The docunents that | received may be

i nconpl ete especially if discoverabl e evidence has cone
to your attention wthin the |last 3-4 weeks. That being
said, pursuant to Superior Court Crimnal Rule 16, on
behal f of mnmy client, | request that you provide ne with
the followng itens by way of discovery (if your records
show that it has been provided, please advise so | nay
confirmwith the file)....

‘'t was M. Wtherall and M. Phillips' obligations to

ensure the discovery was turned over fromM. Phillips to M.
Wtherall. It was not the State's obligation to go back and
repr oduce everyt hi ng.

11

Adam



M. Gel of responded as foll ows:

To avoid any future delays, as | indicated previously,

| am willing to extend an open file review of the

material in ny file.

In addition, by letter dated May 2, 2000, the State provided
defense counsel <copies of transcripts of tape recordings of
def endant and Garcia at the scene of the arrest. At the suppression
hearing held in this natter on May 4, 2000, the tapes and the
transcripts of these recordings were referenced. Al so, the State,
on May 2, 2000, provided defense counsel with a copy of the
transcri pt of Detective Goode's interviewof Herman Garcia on March
10, 2000.°

At trial in this matter, the follow ng exchange occurred

bet ween defense counsel and Herman Garcia ("Garcia").

Q You do renenber speaking with Detective Good on
March 14th on a taped audi o statenent? ***

A. | spoke with them a couple of tines. | don't
exactly renenber the dates, but | spoke with them

Q And you gave a statenent. That is the statement you
gave regarding this incident?

A. |Is that the statenent | gave? | don't renenber.
* % %

A. | renenber saying that the first interview

Q How many interviews have you had?

A Alot of them | had at least three or four. A
couple interviews with the detective.

The date of the transcript was March 14, 2000.
12



Q One was at the stop; it that correct?

A. One when we got pulled other. Another one was --
yeah, anot her one was when we tal ked, ne, the prosecutor,

ny | awyer.

Q So that was when you were working out your Plea
Agr eenent ?

A. Yeabh.

Q That wasn't an interview with the detectives who
were investigating the case?

A. No.

Q | am speaking of the interview that you had with
the detective when he was investigating this case. ***

Transcript B-177 - B-180.

Thus, to recap, the following interviews occurred and the
foll owi ng di scovery was produced.

On Sept enber 19, 1999, there was an audi ot aped statenent. The
State Police provided police reports that summarized the initial
contact. Also, a transcript of the audiotape and tape itself were
made avail abl e before trial. In addition, the audi ot ape was pl ayed
during the pretrial suppression notion. Defendant had this
di scovery and cannot conplain he did not.

On Sept enber 20, 1999, there was an audi otaped interview. This
I ntervi ewwas not videotaped as the police officer indicated at the
prelimnary hearing in this matter. The audiotape was nade
available to trial counsel seven nonths before trial. The State
al so provided police reports which sumrari zed this interview

There al so was a March 10, 2000 i ntervi ew. Defendant concedes

13



he had di scovery fromthis interview

The prosecutor also interviewed defendant to prepare for
trial; he did not wite or record anything.® There was no
obligation for the prosecutor to provide the substance of Garcia's

statenments to the defendant. D ckerson v. State, 637 A 2d 826 (Del.

1993).

As the above establishes, the State conplied with discovery
requests. This argument is frivolous, and this ground fails.
d) Prosecutorial M sconduct

Def endant argues that the prosecutor elicited the follow ng
statenent by a testifying police officer: "[Qur investigation has
reveal ed that he [Bodnari] is top dog in the organization." Tria
Transcript at C 36. Defense counsel objected i medi ately. The Court
struck that statenment and instructed the jury to disregard it.
Trial Transcript at CG45 - 46. Defendant argues that no instruction
coul d have cured this prejudicial statenent.

The statenment was inproper. However, as noted earlier, the
case was not close. The inmmediate curative mnitigated any

prej udi ci al harmwhi ch the question m ght have created. See Paskins

v. State, Del. Supr., No. 294, 1994, Veasey, C. J. (March 15, 1995).
There is no basis for a newtrial on this ground.

e) Limtation on Cross-exam nation of Garcia

The prosecutor nmakes this representation in briefing, and
It Is accepted as one made by an officer of the Court.

14



Def endant argues he was unable to fully cross-exam ne Garcia
regardi ng his plea agreenent.

Garcia faced charges of trafficking in cocaine, possession of
a firearmduring the conm ssion of a felony, possession with intent
to deliver cocaine, maintaining a vehicle for keeping controlled

substances, carrying a conceal ed deadly weapon, possession of drug

par aphernalia, and possession of nmarijuana. State v. Garcia, Def.
| D# 9909015226. Thus, he was facing substantial mandatory and non-
mandatory jail time. On April 6, 2000, he entered into a guilty
plea to the charges of possession of a firearm during the
comrmission of a felony, possession with intent to distribute
cocaine, and conspiracy in the second degree. Vinnie Vickers,
Esquire, one of defendant's attorneys, represented himduring this
pl ea.’

He was sentenced on April 6, 2000. As to the charge of
possession of a firearmduring the comm ssion of a felony, he was
sentenced to six years at Level 5, and after serving three years of
m ni rummandatory time, the bal ance i s suspended for three years of
probation at Level 3. As to the possession with intent to
distribute cocaine, he was sentenced to three years at Level 5,
suspended for three years at Level 3 probation. As to the

conspiracy in the second degree, he was sentenced to one year at

'Def endant al so was represented by out of state counsel. It
was not necessary that that attorney be present at the plea or
sign the plea docunents.
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Level 5, suspended for one year at Level 2 probation.

When defense counsel began cross-exam ning Garcia regarding
the charges, the State requested that defense counsel not be
allowed to elicit testinony that he was facing fifteen years
m ni rum mandatory Level 5 tinme on the charge of trafficking in
cocai ne because the State did not want the jury to determ ne that
that was the anount of tinme defendant woul d be sentenced if he was
convicted of that charge. The State agreed defense counsel could
ask the total anmobunt of tinme Garcia was facing and the total anount
of time to which he was sentenced, but contended he coul d not ask
what anmounts he was facing on each specific crinme. The Court agreed
with the State and so ruled. It also agreed that defense counsel
could ask Garcia what were the gross nunbers of charges he was
faci ng, whether they were serious, the gross nunber of years he was
facing, the charges to which he pled, and the anopunt of tinme to
whi ch he was sentenced. The Court further allowed defense counse
to ask him whether eighteen of the years Garcia was facing were
m ni mum mandat ory. The only thing defense counsel could not do was
match the nunber of years wth each specific charge. Trial
Transcript at B-209 - B-215.

Def endant argues that he should have been able to ask Garcia
what sentence he was facing on each charge. He is correct that he
was entitled to attenpt to discredit Garcia by determ ning what

evi dence of favorable treatnent existed. Wntjen v. State, 398 A 2d
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780 (Del. 1979). Here, there was no deprivation of that right.
Def ense counsel was allowed to establish that Garcia received
favorable treatnent; i.e., by entering into the plea, he obtained
a significant deal on his inprisonnent tinme. Defense counsel was
allowed to discredit Garcia wthout providing the jury wth
i nformati on on the sentence defendant m ght receive since a jury
shoul d not consi der the sentenci ng consequences which flow from a

guilty wverdict. State v. Cohen, 604 A 2d 846, 852 (1992).

Def endant's argunent is neritless.
f) Duplicity regarding Pl ea

Def endant al so argues duplicity existed regarding Garcia's
pl ea. According to defendant:

The copy of the plea agreenent that was initially
provi ded to Defendant appeared to have been unsi gned by
t he defendant and by counsel. Defendant Bodnari argues
that, upon information and belief, counsel Sodonsky was
not have [sic] signed the docunent and that the docunent
remai ned unsigned until such tine as Garcia appeared to
testify at trial. In that fashion, Defendant Bodnari
argues that there were additional benefits to Garcia, or
rather a greater downside if he did not testify. This was
not disclosed to the defense. Defendant Bodnari 1is
exceptionally concerned over what he considers newy
di scovered evidence and/or failure to disclose on the
part of the State and as such asserts his right to a new
trial.

Frankly, the Court really does not understand this argunent.
Garcia entered the plea and he and his attorney signed the plea
docunents before trial in this mtter. Garcia was sentenced before
the trial took place. Defendant's argunment is neritless.

g) Verdict agai nst Wight of the Evidence

17



Def endant's final argunent is that the verdi ct was agai nst the
wei ght of the evidence. There was evi dence for each crime on which
def endant was convicted. Mich of the evidence was provided through
Garcia's testinony. Def endant argues that Garcia was soO
unbel i evabl e that none of his testinony can be considered and
wi t hout that testinony, there is not sufficient evidence to convi ct
def endant. The jury, not the Court, determines credibility issues.

Nel son v. State, 781 A.2d 695 (Del. 2001). Cbviously, the jury

believed Garcia's testinony. There was substantial evidence to
convi ct defendant. This ground is neritless, also.
CONCLUSI ON
For the foregoing reasons, | deny defendant's notion for
judgnment of acquittal and notion for a new trial.

IT 1S SO ORDERED
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